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PREFACE  TO  VOLUME  XLIX. 


Our  general  rule  is  not  to  abridge  any  part  of  judgments, 
but  it  seemed  allowable  and  indeed  necessary  to  depart  from 
it  in  the  bulky  case  of  Attwood  v.  Smally  p.  115,  to  the 
extent  of  omitting  the  minute  comments  on  the  evidence 
made  by  the  several  noble  Lords  who  took  part  in  the  decision. 
Every  one  at  all  acquainted  with  the  subject  is  aware  that  the 
law  of  fraud  and  misrepresentation  has  made  great  advances 
since  1836,  and  that  Attwood  y.  Smallis now  a  very  imperfect 
guide :  still  it  remains  authoritative  for  whatever  it  actually 
decided  in  point  of  law.  The  best  criticism  of  its  somewhat 
uncertain  utterances  is  to  be  found  in  the  judgment  of  Jessel, 
M.  K.,  in  Redgrave  v.  Hurd^  20  Ch.  Div.  1. 

Much  information  about  the  nearly  but  not  quite  obsolete 
learning  of  outlawry  may  be  found  in  Macrae  v.  Hyndman^ 
p.  101. 

In  Tullett  V.  Armstrong^  p.  280,  is  Lord  Langdale's  classical 
exposition  of  the  rules  of  equity  as  to  married  women's 
separate  estate. 

Vickers  v.  Cowell^  p.  435,  explains  the  necessity  of  the 
familiar  joint  account  clause  in  mortgages  made  to  trustees 
who  are  investing  trust  money  thereon.  Willis  v.  Curtoisj 
p.  340,  is  an  example  of  the  cases  on  minute  points  of 
construction  in  wills  which  perhaps  would  better  have  been 
left  unreported,  but,  having  been  reported,  cannot  be  safely 
neglected. 

Priestley  v.  Fowler^  p.  495,  is  well  known  as  the  ancestor  of 
a  series  of  decisions  whose  results  have  been  partially  corrected, 
in  the  manner  characteristic  of  English  legislation,  by  two 
statutes  (the  Employers'  Liability  Act  and  the  Workmen's 
Compensation    Act)    which    overlap    one    another  without 
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covering  the  whole  ground,  and  proceed  on  entirely  different 
principles.  Bridge  v.  Grand  Junction  Ry.  Co.^  p.  590, 
is  one  of  the  important  earlier  authorities  on  contributory 
negligence.  The  doctrine  of  "  identification,"  ultimately 
overruled  in  our  own  time  by  the  Court  of  Appeal  and  the 
House  of  Lords  {Mills  v.  Armstrong^  13  App.  Ca.  1),  could 
not  have  been  invented  some  years  later  if  this  decision  had 
been  properly  understood. 

The  claim  of  a  literally  too  grasping  innkeeper  to  take  a 
guest's  coat  off  his  back  was  reproved  in  Sunbolf  v.  Alford^ 
p.  593. 

In  the  case  of  Rugby  School^  at  p.  399,  it  is  curious  to  read 
complaints  of  certain  innovations  then  (1839)  lately  made  by 
Dr.  Arnold,  which  are  now  the  common  rule  of  English 
public  schools. 

At  the  end  of  the  volume  a  certain  number  of  cases  not 
reported  elsewhere  are  reprinted  from  the  Jurist^  a  serial 
publication  not  found  in  many  private  libraries. 
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(1)  The  description  of  Mr.  Justioe  Erskrne  as  a  knight  in  Manning  and 
Qianger*s  Beports  appears  to  be  erroneous.  As  a  peer's  son  he  would  not 
have  been  knighted  in  the  ordinary  course;  and  the  lists  of  the  Judicial 
Conmuttee  in  Moore's  Privy  Council  Beports,  and  of  the  Benchers  of 
Lincoln's  Inn  in  the  Law  List  down  to  1863  (confirmed  by  the  description  of 
the  Bight  Hon.  Thomas  Erskine  in  a  deed  of  which  a  copy  is  before  me), 
show  that  in  fact  he  was  not. — F.  P. 
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IN    THE    HOUSE    OF    LORDS. 


Appeal  from  the  Court  op  Chancery  in  Ireland. 
AUSTIN  V.  CHAMBEES. 

(6  Clark  &  FinneUy,  1—40.) 

Solicitor  and  client — Furcliase  at  a  public  sale — ^Pleading  and  evidence. 

A.'s  interest  in  leasehold  lands  having  been  set  up  for  public  sale,  under 
writs  of  fl,  fa.,  C,  his  attorney, — being  the  real  plaintiff  in  one  of  the 
writs,  but  not  pressing  the  sale, — attended,  and  having  made  the  largest 
bidding,  he  was  declared  the  purchaser,  and  he  paid  the  purchase-money, 
which  was  not  more  than  sufficient  to  satisfy  the  writs  prior  to  his  own,  and 
the  expenses.  A.  claimed  the  benefit  of  the  purchase,  alleging  that  0.  bid 
us  his  agent,  and  purchased  in  trust  for  him,  which  C.  denied,  but  offered 
to  ^ve  up  the  purchase  if  A.  would  pay  him  the  purchase-money  and  other 
demands  he  had  on  him.  A.  was  not  then  able  to  raise  the  money,  but 
after  ten  years— during  which  C.  dealt  with  the  lands  as  his  own — he  filed 
his  bill,  charging  that  C.  bid  for  and  purchased  the  lands  as  his  agent  in 
trust  for  him ;  that  C.  said  so  at  and  after  the  sale  in  conversation  with 
friends  of  A.,  and  they  on  that  understanding  did  not  bid;  all  which  C. 
positively  denied  in  his  answer.  S.,  a  witness  for  A.,  'proved  conversations 
between  himself  and  C.  as  charged  in  the  bill. 

Held,  1.  That  the  material  question  being  whether  0.  was  acting  on  behalf 
of  A.  in  bidding  for  and  purchasing  his  property,  C.  might  take  an  issue  to 
try  that  question,  but  if  he  declined,  he  should  be  declared  a  trustee  for  A. 

2.  That  A.'s  equity  against  C,  if  C.  was  acting  on  his  behalf,  was  not 
affected  by  the  lapse  of  ten  years,  there  being  no  acquiescence  by  A.,  and 
C.  being  aware  of  his  rights. 

3.  That  if  an  attorney  is  not  acting  as  attorney  for  his  client  on  a 
particular  occasion,  he  may  throw  off  that  character  and  exercise  his 
independent  rights. 

The  appellant  purchased,  in  the  year  1795,  the  interest  of  Mr. 
am  Blacker  in  the  lands  of  Three  Trees  and  Aught,  being 
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Austin  908  acres,  plantation  measure,  situate  in  the  barony  of  Ennishowen, 
Chambers.  ^^  ^he  county  of  Donegal,  in  Ireland,  and  held  under  the  then 
Marquess  of  Donegal,  by  leases  for  three  lives  or  41  years,  granted 
in  1768  by  the  Marquess  to  Blacker.  By  an  indenture  dated  in 
January,  1798,  being  the  indenture  of  settlement  made  on  the 
appellant's  marriage  with  his  wife,  since  deceased,  he  assigned 
his  interest  in  the  said  lands  to  trustees,  in  trust,  to  secure  a 
jointure  of  2002.  a  year  for  her,  if  she  should  survive  him,  and 
[  ♦s  ]  to  raise  portions  for  younger  children  of  the  *marriage,  and  subject 
thereto,  in  trust  for  the  appellant,  his  heirs,  executors,  adminis- 
trators, and  assigns.  In  1804,  the  appellant,  without  consent  of 
the  trustees,  surrendered  the  leases  of  1768  to  the  present  Marquess 
of  Donegal ;  and  the  lands  therein  comprised  were,  by  three  inden- 
tures, each  dated  the  1st  of  August,  1804,  and  comprising  particular 
portions  of  said  lands,  demised  and  let  by  the  Marquess  to  the 
appellant,  his  executors,  administrators,  and  assigns,  in  considera- 
tion of  the  surrenders,  and  of  1,000/.  paid  by  him  to  the  Marquess, 
for  terms  of  61  years  from  the  1st  of  May  preceding,  at  reserved 
annual  rents,  amounting  together  to  the  sum  of  1742.  The  appellant 
continued  in  the  receipt  of  the  rents  and  profits  of  the  lands,  which 
were  for  the  most  part  in  the  occupation  of  under-tenants,  until  the 
beginning  of  1819,  when  he — having  been  for  some  time  before 
embarrassed  in  his  circumstances — ^was  pressed  by  his  creditors, 
six  of  whom  had  then  issued  writs  of  execution  on  judgments 
against  him,  and  delivered  them  to  the  sheriff  of  the  county  of 
Donegal,  who,  by  virtue  of  such  writs,  advertised  the  appellant's 
interest  in  the  said  lands  for  sale,  at  Lifford,  in  the  said  county, 
on  the  26th  of  March,  1819. 

The  gross  rental  of  the  lands  at  that  time  was  calculated  at  6402., 
giving  the  appellant  a  profit  rent  of  4662. ;  but  the  head  rent  was 
in  arrear,  and  actions  of  ejectment  were  brought  by  the  Marquess 
of  Donegal,  and  judgments  recovered  thereon ;  and  the  arrears 
of  rent  and  the  costs  due  to  him  exceeded  4402.  The  six  writs  of 
execution  were  marked  for  the  respective  sums  of  4192.,  8472.,  4402., 
1,0262.,  1,1642.,  and  2,3722.  The  creditor  for  the  last  sum  having 
his  debt  secured  on  other  property  belonging  to  the  appellant,  did 
t  **  ]  not  press  for  a  sale  of  his  interest  in  *  Three  Trees  and  Aught. 
Mr.  Barre  Beresford,  the  execution  creditor  for  the  sum  of  1,1642. 
(and  who  was,  in  fact,  an  assignee  in  trust  for  the  respondent 
Chambers),  was  willing  to  suspend  the  execution  of  his  writ.  The 
claims  of  the  other  four  creditors  who  insisted  on  the  sale,  amounted 


VOL.  XLix.]         1887.     H.  L.     6  CL.  &  FIN.  4—5. 

together  to  2,2301.  The  appellant  having  ascertained  that  they 
intended  to  be  at  the  sale  and  to  bid  for  the  property  so  much  only 
as  would  cover  their  own  and  any  prior  debts  and  the  incidental 
expenses,  and,  therefore,  apprehending  that  his  interest  in  the  said 
lands  might  be  sold  for  a  sum  considerably  under  its  value,  applied 
for  advice  and  assistance  to  Mr.  Chambers,  who  had  been  his 
attorney  and  solicitor  for  several  years  and  in  various  matters,  and 
had  been  also  on  terms  of  friendship  and  intimacy  with  him.  By 
the  interference  of  Chambers,  the  sheriff  postponed  the  sale  from 
the  26th  of  March  to  the  18th  of  April,  1819.  The  appellant  being 
in  the  meantime  advised  that,  by  reason  of  the  settlement  on  his 
wife,  no  sale  of  the  premises  could  be  effectual,  directed  a  notice, 
(which  he  alleged  to  have  been  prepared  by  Chambers,)  signed  by 
the  wife,  to  be  served  on  the  sheriff  on  the  10th  of  April,  cautioning 
him  against  the  sale.  The  sheriff,  however,  proceeded  to  sell  on 
the  day  appointed.  The  appellant  being  without  money,  and  unable 
to  attend  for  fear  of  being  arrested,  requested  Chambers  to  attend 
and  buy  in  the  property  for  him.  Chambers  did  attend, — not,  as 
he  alleged,  in  compliance  with  the  appellant's  request,  but  to  protect 
his  own  interest  in  Beresford's  execution, — and  having  bid  2,500/., 
which  was  the  largest  bidding,  he  was  declared  the  purchaser,  and 
the  sheriff  accordingly,  by  indenture  dated  the  28th  of  April,  1819, 
conveyed  to  him,  for  his  own  benefit,  the  appellant's  interest  in 
the  said  lands  and  premises.  This  indenture  *was  tendered  for  [  ♦r, 
execution  to  the  appellant,  whose  name  was  inserted  as  a  party 
therein,  but  he  refused  to  execute  it,  or  to  give  over  the  indentures 
of  lease,  insisting  that  the  purchase  was  made  by  Chambers  as  his 
agent  and  trustee. 

The  appellant  upon  hearing  that  Chambers  was  dealing  with 
the  lands,  wrote  a  letter  to  him  on  the  80th  of  December,  1819, 
cautioning  him  against  acting  in  respect  of  the  property  except  as 
trustee  for  him.  Chambers  wrote  in  reply,  on  the  8rd  of  January, 
1820,  "I  never  would  have  interfered  with  the  property  but  to 
protect  myself,  being  perfectly  convinced  that  if  I  had  not  done 
so,  I  never  could  have  got  payment  of  the  judgment  vested  in 
Mr.  B.  Beresford,  for  which  he  has  me  as  security,  &c.  If  I  had 
suffered  Mr.  M'Crea,  the  next  in  priority  of  execution  creditors 
before  Mr.  Beresford,  to  become  the  purchaser  at  2,200Z.,  where 
should  I  be  now  ?  I  am  obliged  by  your  modest  request,  for  me 
not  to  do  any  thing  by  the  property  but  as  your  trustee.  I  again, 
as  I  always  have  done,  totally  deny  any  trust,  and  have  the  lands 

1—2 
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Austin  absolutely  my  purchase ;  but,  as  I  before  told  you,  and  now  again 
Chambers,  without  hesitation  repeat,  I  have  neither  wish  nor  desire  to  keep 
them,  and  if  you  can  get  any  person  to  lend  you  what  will  pay  me 
off  all  demands,  and  come  forward  with  the  money  before  the 
1st  of  May  next,  I  will  give  up  any  bargain  you  may  conceive  I  have 
in  the  purchase,  and  what  is  more,  will  strike  off  50Z.  as  a  dead  loss 
out  of  my  pocket  to  get  clear  of  the  concern,  such  is  my  opinion 
of  it,  but  after  that  date  I  will  not,  as  I  have  been  put  to  very 
serious  inconvenience  in  raising  money  to  pay  off  the  prior  execu- 
tions, &c."  The  appellant  then  endeavoured  to  obtain  a  loan  of 
money  through  the  agency  of  Messrs.  Macartney,  of  Dublin, 
*  [  *6  ]  solicitors,  between  whom  and  *the  respondent  several  communi- 
cations took  place  respecting  the  extent  of  the  respondent's  claim, 
but  without  producing  any  result. 

The  appellant's  wife  died  in  June,  1820,  without  issue.  Mr. 
Chambers,  having  been  in  receipt  of  the  rents  of  the  lands  from 
November,  1818,  mortgaged  them  in  1822  to  the  respondent, 
Alexander,  for  1,200/.,  and  in  the  same  year  surrendered  the  leases 
of  1804,  and  in  consideration  of  such*  surrender,  and  of  450i.  paid 
to  the  Marquess  of  Donegal,  obtained  from  him  three  new  leases  of 
the  same  lands,  at  the  former  rent,  for  three  lives  or  41  years; 
and  subsequently,  in  consideration  of  the  surrender  of  those  leases, 
and  of  fines  amounting  together  to  1,092Z.,  the  Marquess,  by  three 
indentures  of  lease,  dated  respectively  the  15th  of  April,  1825, 
demised  the  said  lands  to  Chambers,  his  heirs  and  assigns,  for 
three  lives,  renewable  for  ever,  at  reserved  yearly  rents,  amounting 
together  to  174Z.  The  respondent  then  granted  new  leases  to  the 
occupying  tenants  for  a  life  therein  named,  or  81  years.  The 
respondents,  Lepper  and  Allen,  were  two  of  the  tenants  to  whom 
those  leases  were  granted,  upon  their  surrendering  their  former 
leases ;  after  notice  from  the  appellant  not  to  surrender,  and  that 
he  intended  to  dispute  Chambers's  right  to  deal  with  the  property. 
The  appellant,  on  more  than  one  occasion,  remonstrated  with 
Chambers  also  for  thus  dealing  with  the  property,  but  from  pressure 
of  his  pecuniary  difficulties  he  was  not  able  to  take  proceedings  to 
enforce  his  claims  until  the  year  1829,  when  he  filed  his  bill  against 
the  four  respondents  in  the  Court  of  Chancery  in  Ireland. 

Hk  4k  *  ^  1h 

[  11  ]  The  bill  prayed  that  the  deed  of  sale  made  by  the  sheriff  of 

Donegal  to  Chambers  might  be  declared  fraudulent  and  void  as 
against  the  plaintiff,  or  might  be  decreed  to  have  been  taken  in 
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trust  for  the  plaintiff,  and  that  Chambers  might  be  decreed  to 

execute  a  reconveyance  of  the  premises  to  him  on  payment  of  the 

sum,  if  any,  which  should  be  found  due  to  Chambers  after  giving 

credit  for  the  several  sums  received  by  him  out  of  the  lands  and 

premises,  or  which  might,  without  his  neglect  or  wilful  fault,  have 

been  received  by  him  since  the  date  of  the  deed  of  sale ;  that  the 

new  leases  made  by  the  Marquess  of  Donegal  to  Chambers  of  the 

said  lands  might  be  declared  to  have  been  taken  in  trust  for  the 

plaintiff,  that,  he  might  be  decreed  entitled  to  the  benefit  thereof, 

and  put  into  quiet  possession  of  the  lands  and  premises;   that, 

in  case  the  alleged  deed  of  ''^mortgage  from  Chambers  to  the  respon-       [  *12  ] 

dent  Alexander,  should  be  considered  valid  as  against  the  plaintiff, 

then  Alexander,  on  being  paid  the  money  which  should  be  found 

due  to  him,  might  be  decreed  to  join  in  the  reconveyance  to  the 

plaintiff;  that  the  leases  made  to  Lepper  and  Allen  by  Chambers 

might  be  declared  fraudulent  and  void  as  against  the  plaintiff; 

that  all  proper  accounts  might  be  taken,  and  especially  an  account 

of  what  was  due  to  Chambers  by  the  plaintiff,  as  well  for  the  said 

purchase-money  as  any  other  demands  he  might  have  against  the 

plaintiff,  whether  for  costs  due  to   him  as  attorney  or  solicitor 

for  the  plaintiff  or  otherwise ;  and  that  an  account  might  be  taken 

of  the  rents  and  profits  of  the  lands  received  by  Chambers,  or  for  his 

use,  since  he  entered  into  possession  thereof,  and  that  in  the  meantime 

a  proper  person  might  be  appointed  to  receive  the  rents,  &c. 

Mr.  Chambers  put  in  his  answer  in  February,  1830,  and  thereby 
stated,  among  other  things,  that  in  and  for  some  years  previous 
to  1819,  he  was  concerned  for  the  plaintiff  in  several  professional 
matters  as  attorney  and  solicitor,  and  that  he  was  on  terms  of 
friendship  with  him  ;  that  in  1815  the  plaintiff  became  indebted  to 
the  firm  of  Birch,  Mills  and  Hall  Chambers,  of  Dublin,  merchants, 
to  whom  he  was  introduced  by  this  defendant,  and  they  agreed 
upon  defendant's  recommendation  to  give  the  plaintiff  credit  to 
the  extent  of  1,500Z.,  for  which  the  plaintiff  gave  them  his  bond, 
and  they  obtained  judgment  thereon,  and  in  1816  this  defendant 
paid  them  a  balance  of  1,020{.,  due  to  them  from  the  plaintiff  on 
loot  of  the  bond  and  judgment,  and  took  an  assignment  from 
them  of  the  judgment,  which  this  defendant  assigned  in  1817  to 
H.  B.  Beresford,  as  security  *for  money,  but  subject  to  Beresford's  [  *13  J 
lien,  the  beneficial  interest  in  the  judgment  remained  in  this 
defendant,  and  in  1819  he  was  compelled  for  his  own  protection 
to  issue  execution  on  the  judgment  for  the  said   balance   with 
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Austin  interest,  amounting  together  to  the  sum  of  1,164Z.  28.  5d.  The 
Chambebs.  answer  admitted,  that  previous  to  the  sheriff's  sale  of  the  plaintiff's 
interest  in  the  said  lands,  the  plaintiff  waited  on  this  defendant 
to  consult  with  him  as  to  the  best  means  for  the  preservation 
of  the  plaintiff's  interest  therein ;  but  this  defendant  had  no  recol- 
lection, nor  did  he  believe,  that  he  advised  the  said  notice  on  the 
sheriff  in  Mrs.  Austin's  name,  but  he  used  his  best  exertions  with 
the  other  execution  creditors  to  suspend  their  executions,  and  he 
was  willing  to  suspend  his  own,  which  was  in  Mr.  Beresford's 
name,  in  trust  for  him,  in  order  to  give  the  plaintiff  an  opportunity 
of  raising  money  to  pay  them  all  off,  for  which  purpose  this  defen- 
dant also  used  his  exertions  with  the  sheriff  to  postpone  the  sale. 
The  defendant  also  admitted  that  he  went  to  Lifford  to  attend  the 
adjourned  sale  on  the  18th  of  April,  1819,  but  said  he  went  there 
solely  for  the  purpose  of  protecting  his  own  interest ;  and  being  at 
his  uncle's  house  on  that  morning,  the  plaintiff  waited  on  him  and 
requested  him  to  attend  the  sale  and  purchase  the  lands  in  trust 
for  him,  but  the  defendant  denied  that  he  then  or  at  any  other 
time  promised  or  agreed  to  purchase  said  lands  in  trust  for  the 
plaintiff;  on  the  contrary,  he  most  positively  refused  to  do  so; 
and  he  denied  that  the  plaintiff  did  with  any  such  view  put  him  in 
possession  of  the  value  of  the  premises,  for  with  that  matter  this 
defendant  was  previously  well  acquainted,  in  consequence  of  his 
professional  intercourse  with  the  plaintiff ;  and  defendant  considered 
the  plaintiff*s  interest  in  the  lands  a  very  scanty  security  for  the 
[  *u  ]  executions  prior  to  and  including  *that  at  the  suit  of  Beresford, 
subject  also  to  Mrs.  Austin's  jointure,  and  to  two  years'  arrears  of 
head  rent,  for  which  ejectments  had  been  brought  by  the  Marquess 
of  Donegal. 

The  defendant,  by  his  answer,  admitted  that  2,500Z.,  for  which 
sum  he  was  declared  the  purchaser  of  the  lands,  would  have  been 
an  inadequate,  but  not  very  inadequate,  consideration  for  the  same 
from  another  purchaser,  if  a  satisfactory  title  to  the  lands  could 
have  been  made  out,  but  he  denied  that  said  sum  was  an  inadequate 
consideration  from  himself  under  all  the  circumstances,  for  he 
might  as  well  have  bid  the  sum  of  8,395/.,  which  would  include 
his  own  execution,  as  2,500/.,  inasmuch  as  in  that  case  he  would 
have  been  entitled  to  set  off  the  amount  of  his  trustee's  execution 
for  1,164/.  2«.  5rf.  against  the  purchase-money,  so  that  if  he  had 
advanced  his  bidding  to  the  sum  of  3,395/.,  the  plaintiff  would  not 
have  been  more  benefited  thereby,  nor  would  the  lands  have  cost 
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defendant  a  greater  sum  than  they  did,  for  he  had  no  other  security       Austin 
for  the  said  execution  ;  but  he  did  not  bid  the  larger  sum,  not  only    chambers. 
because  he  did  not  believe  the  appellant's  interest  worth  so  much, 
but  also  with  a  view  to  save  the  sheriff 's  fees.     *     *     * 

The  defendant,  after  stating  in  his  answer,  at  great  length,  the  1 15  ] 
circumstances  attending  the  sale,  tod  his  subsequent  communica- 
tions with  the  appellant,  his  agents  and  friends,  and  the  circum- 
stances attending  the  surrendering  of  the  old  leases,  and  the 
obtaining  of  new  leases,  by  which  he  created  a  new  and  different 
interest  in  the  lands,  denied  repeatedly  and  positively  all  the 
material  allegations  in  the  bill,  on  which  the  appellant's  equity 
depended,  and  he  insisted  that  he  bid  for  and  purchased  the 
appellant's  interest  in  the  said  lands  solely  on  his  own  account,  and 
not  in  behalf  of,  or  in  trust  for  the  appellant;  that  he  never 
promised  or  agreed  to  bid  for  them,  or  buy  them  in  behalf  of,  or  in 
trust  for  the  appellant,  that  he  never  admitted  he  would  bid  for  or 
buy  them,  or  that  *he  did  buy  them  in  behalf  of,  or  in  trust  for  the  [  ♦is  ] 
appellant,  and  that  the  appellant  well  knew  at  the  time  of  the  sale, 
that  the  purchase  was  made  by  the  respondent  for  his  own  benefit 
absolutely.  He  also  insisted  on  the  benefit  of  the  Statute  of 
Frauds.     ♦     *     * 

The  respondent  Alexander,  in  his  answer,  stated  that  in  1822 
Chambers  had  mortgaged  the  lands  to  him  for  1,200{.  and  that  he 
was  a  mortgagee  for  valuable  consideration,  without  notice  of  the 
appellant's  title. 

Witnesses  were  examined  on  both  sides. 

[The  effect  of  their  evidence  is  sufficiently  stated  by  the  Lord 
Chancellor  in  the  judgment  on  this  appeal.] 

By  the  decree  pronounced  by  the  Lord  Chancellor,  and  dated  |  21  ] 
the  10th  of  May,  1832,  it  was  ordered  and  decreed,  that  upon 
Chambers  undertaking  to  execute  a  general  release  of  all  demands 
to  Austin,  and  to  have  satisfaction  entered  on  the  record  of  the 
judgment  vested  in  H.  B.  Beresford  against  Austin,  his  bill  against 
Chambers  should  be  dismissed  without  costs,  but  with  costs  as 
against  the  other  defendants  thereto. 

The  cause  was  afterwards  reheard  on  a  petition  presented  by 
Austin  for  that  purpose.  By  the  decree  made  on  the  rehearing, 
and  dated  the  28th  of  May,  1833,  it  was  ordered  and  decreed,  that 
the  decree  of  the  10th  of  May  should  be  varied,  and  that  a  value 
should  be  set  on  the  plaintiff's  interest  in  the  lands  of  Three  Trees 
and  Aught,  as  the  same  subsisted  on  the  28th  of  April,  1819,  subject 
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Austin  to  the  jointure  charged  thereon ;  and  after  crediting  against  the 
chambebs.  sanie  the  monies  paid  by  Chambers,  on  the  sale  by  the  sheriff,  and 
all  expenses  and  costs  attending  the  same,  and  also  the  amount  due 
on  the  judgment  vested  in  H.  B.  Beresford,  and  the  sums  paid  by 
Chambers  for  rent,  fines,  and  costs,  in  redeeming  the  lands,  such 
value  to  be  ascertained  by  a  jury.  And  it  was  further  ordered  and 
decreed,  that  an  issue  be  directed  to  be  tried  by  a  jury  of  the  county 
of  Donegal,  and  that  the  question  to  be  tried  be  whether  the  said 
sums  were  a  fair  value  of  the  plaintiff's  interest  in  the  said  lands, 
on  the  28th  of  April,  1819,  and  if  the  jury  should  be  of  opinion  that 
the  sums  so  paid  by  Chambers,  together  with  the  said  allowances, 
were  more  than  the  interest  was  worth,  in  such  case  the  jury  were 
to  be  at  liberty  so  to  find. 
[  ♦22  ]  Mr.  Austin  appealed  against  both  decrees.     The  *respondents 

appealed  against  the  latter  decree,  and  also  against  the  admission 
of  Sinclair's  evidence. 

Mr.  Knight  and  Mr.  Jacob  {Mr.  Ilislop  Clarke  was  with  them), 
for  Austin : 

[  23  ]  *     *     The  proper  points  for  consideration  in  this  case  are,  first, 

whether  Chambers  purchased  the  property  as  the  agent  of  the 
appellant ;  secondly,  whether,  in  case  there  was  no  express  agency, 
it  was  competent  for  Chambers  to  be  the  purchaser  of  his  client's 
property  for  his  own  benefit ;  and  thirdly,  whether  the  appellant's 
equity  is  barred  by  lapse  of  time.     *     ♦     * 

[  24  ]  The  decree   giving  the  benefit  of  the  purchase  to  Chambers, 

subject  to  inquiry  as  to  the  value,  is  erroneous,  for,  in  equity,  an 
agent  employed  to  purchase  an  estate  is  considered  as  a  trustee  for 
his  principal,  Lees  v.  Nuttall  (i) ;  and  as  an  agent  the  respondent 
can  derive  no  benefit  from  the  Statute  of  Frauds.  Should  the 
House,  however,  be  of  opinion  that  agency  was  not  sufficiently 
proved,  that  question  might  properly  be  referred  for  further 
inquiry.     *     *     * 

Then,  if  the  relation  of  solicitor  and  client  was  subsisting,  the 
purchase  by  the  solicitor  is  void  as  against  the  client,  and  it  does 
not  make  any  difference  that  this  was  a  sale  by  public  auction,  or 
that  the  consideration  was  equal  to  the  value :  Ex  parte  James  (2). 
The  policy  of  justice  will  not  endure  a  purchase  by  a  solicitor  of  his 
client's  property:  he  must,  at  all  events,  first  denude  himself  of 

(1)  31  E.  R.  99  (1  Ru88.   &  My.  53,  (2)  7  B.  E.  56  C8  Ves.  337). 

and  2  My.  &  K.  819). 
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that  character.     The  principles  of  equity  *are  most  strongly  laid       Austin 
down  on  this  point  in  the  case  last  referred  to,  and  also  in  Hall  v.    cham'beks. 
HalUtt  (1)  and  Bulkley  v.  Wilford  (2).  [  *25  ] 

Lapse  of  time  cannot  secmre  the  benefit  of  this  purchase  to  Mr. 
Chambers  under  the  circumstances  as  proved  or  admitted.  The 
appellant  claimed  immediately  after  the  sale,  and  never  ceased  to 
claim  the  restitution  of  this  property,  as  appeared  by  his  notices 
to  the  tenants,  the  two  other  respondents,  and  by  other  evidence  in 
the  cause.  Besides,  only  ten  years  elapsed  before  the  respondent 
filed  his  bill ;  his  embarrassments  continued  all  that  time ;  there 
was  therefore  no  acquiescence,  and  there  has  been  no  loss  of  evidence. 

Upon  all  these  grounds  the  decree  in  this  case  ought  to  have  been 
in  the  terms  of  the  prayer  of  the  bill,  that  the  purchase  be  set  aside, 
or  that  the  purchaser  be  declared  a  trustee  thereof  for  the  appellant. 

Mr.    Peniberton    and    Mr.    J.    Russell    for    the    respondent 
Chambers : 

This  was  a  purchase  made  openly  at  a  public  sale,  and  there  was 
no  fraud  in  the  transaction  to  impair  the  validity  of  the  assignment 
from  the  sheriff  to  Mr.  Chambers.  *  *  To  hold  that  a  trust  [  26  ] 
existed  here  would  be  repealing  the  Statute  of  Frauds.  Agency,  it 
is  true,  may  be  proved  by  parol  testimony,  though  a  trust  of  lands 
cannot ;  but  then  it  is  said,  if  the  agency  were  proved,  the  trust 
would  result  by  operation  of  law.  But  here  agency  was  not  legally 
proved,  and  therefore  the  *case  of  Lees  v.  Nuttall  relied  on  for  the  [  *27  ] 
appellant,  is  not  applicable  to  this  case ;  but  the  case  of  Bartlett  v. 
Pickersgill  (3)  is  quite  in  point.  *  *  The  rule  applicable  to  pur- 
chases by  solicitors  and  others,  placed  in  confidential  relations,  is 
not  applicable  to  a  purchase  from  the  sheriff  acting  in  behalf  of 
execution  creditors,  at  a  sale  over  which  the  client  had  no  control, 
even  if  the  relation  of  solicitor  and  client  did  then  subsist  between 
those  parties.  The  client  was  not  the  vendor,  and  here  there  was 
no  dealing  with  him.  The  cases  of  Hall  v.  Hallett,  and  Bulkley  v. 
Wilford,  have  no  application  to  the  present.  [Lord  Eldon's  obser- 
vations in  Montesquieu  v.  Sandys  (4)]  show  that  this  transaction  [28] 
between  Mr.  Chambers  and  the  execution  creditors  of  Austin,  who 
had  as  much  knowledge  of  the  property  sold,  as  Mr.  Chambers,  if 
not  more,  does  not  fall  within  the  rule. 

(1)  1  R.  R  3  (1  Cox,  141).  the  note  at  20  E.  E.  294). 

(2)  37  B.  E.  39  (2  CL  &  Fin.  102).  (4)  11  E.  E.  197  (18  Yes.  307). 

(3)  1  E.  E.  1  (1  Cox,  15.    See  alao 
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Austin  Lapse  of  time,  although  it  would  not  avail  in  case  of  a  trust,  is 

Chahbebs     most  material  here:     *     *     Gregory  v.  Gregory  {i),  Lord  Selsey  v. 

[  29  ]        Ehodes  (2),  Champion  v.  Rigby  (3).    If  this  were  a  bill  for  the  specific 

performance  of  a  contract  to  purchase,  one  year  after  refusal  to 

perform  would  be  a  bar  to  the  suit :  Wataon  v.  liecd  (4).     The  same 

principle  applies  to  a  bill  to  set  asiiie  a  purchase.     *     *     * 

Mr.  Knight,  in  reply.     *     ♦     * 

[  31  ]        The  Lord  Chancellor  : 

There  are  some  parts  of  this  case  on  which  your  Lordships' 
judgment  will  turn,  into  which  your  Lordships  cannot  enter,  as  I 
•32  ]  conceive,  without  looking  carefully  into  the  evidence.  There  *are, 
however,  other  parts  on  which  I  am  of  opinion  you  will  entertain 
no  doubt.  It  appears  to  me  very  clear  that  the  attention  of  the 
Court  below  could  not  have  been  drawn  to  the  way  in  which  the 
second  decree  is  framed.  The  main  object  of  it  was  to  direct  an 
inquiry  as  to  the  value  of  the  property.  The  question  of  value  is 
not,  as  I  conceive,  material  to  decide  the  case.  The  bill  did  not  ask 
to  set  aside  the  sale  for  undervalue.  In  neither  of  two  views  of  the 
case  is  the  question  of  value  material. 

The  circumstances  brought  under  your  Lordships'  consideration, 
as  to  the  other  two  points,  require  a  minute  examination  of  the 
evidence.  This  is  not  a  case  strictly  between  vendor  and  purchaser, 
but  one  in  which  the  vendor  is  acting  through  the  agency  of  the 
sheriff,  and  therefore  it  differs  from  a  case  in  which  the  transaction 
is  directly  between  the  person  who  sells  and  the  person  who  buys. 
Your  Lordships  keeping  that  distinction  in  view,  cannot  fail  to  come 
to  a  satisfactory  conclusion  on  the  question. 

Lord  Brougham  said  he  entirely  agreed  with  his  noble  and  learned 
friend,  that  the  question  of  value  was  not  material,  and  that  it  was 
necessary  to  look  into  the  evidence  on  the  question  of  agency. 

[Both  their  Lordships  agreed  that  the  decrees  could  not  stand 
as  they  were.] 

1838.        The  Lord  Chancellor: 

— ^  '  My  Lords,  this  case  was  argued  a  considerable  time  ago  before 

r*^\       yo^J^  Lordships;   *and,  although  further  consideration  was  post- 

(1)  14  R.  R.  244;  23  R.  R.  167  (G.  (3)  31  R.  R.  107  (1  Russ.  &  My.  539). 
Coop.  201).  (4)  32  R.  R.  203  (1  Russ.  &  My.  236). 

(2)  25  B.  R.  loO  (2  Sim.  &  St.  41). 
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poned,  yet  on  one  or  two  points  of  the  case  your  Lordships  seemed  Austin 
to  entertain  no  doubt.  There  were  two  decrees  of  the  Court  of  chambkbs. 
Chancery  in  Ireland,  one  made  on  the  original  hearing,  and  another 
on  a  rehearing ;  and  I  think  your  Lordships  were  of  opinion  that 
neither  of  those  decrees  could  stand  ;  but  your  Lordships  reserved 
the  final  adjudication  of  the  case,  for  the  purpose  of  considering 
what  ought  to  be  the  decree  to  be  substituted  in  the  place  of  those 
which  it  was  your  Lordships*  opinion  ought  to  be  reversed. 

[After  stating  the  facts  hereinbefore  mentioned,  his  Lordship 
continued :] 

Now  there  have  been  two  points  made  for  the  appellant,  [  36  ] 
impeaching  the  sale ;  one  was,  that  when  Mr.  Austin,  the  owner 
of  the  property,  found  that  there  must  be  a  sale,  he  desired  Mr. 
Chambers  to  attend  and  buy  it  for  him  as  his  agent.  The  other 
point  was,  that  Mr.  Chambers  being  his  attorney,  and  *bound  to  do  [  *37  ] 
the  best  he  could  for  his  employer,  could  not  support  a  purchase, 
which  he  had  made,  of  his  client's  property. 

My  Lords,  I  have  no  hesitation  in  saying,  that  if  either  of  these 
propositions  were  made  out  in  the  affirmative,  the  appellant  would 
be  entitled  to  recover  this  property,  making,  of  course,  compen- 
sation, or  repayment  rather,  to  Mr.  Chambers,  of  the  monies  which 
he  has  expended  upon  the  property,  it  being  quite  clear,  according 
to  the  doctrine  of  a  court  of  equity,  that  an  agent  or  solicitor,  acting 
at  the  time  as  solicitor  for  the  vendor,  cannot  himself  purchase  it 
for  his  own  benefit.  That  doctrine  is  so  well  established,  that  it  is 
hardly  necessary  to  refer  to  any  decision  or  dictnvi  upon  it ;  but  two 
cases  were  referred  to.  Lees  v.  Nuttall  (i)  and  Ex  parte  James  (2), 
both  which  were  founded  upon  a  very  long  train  of  former  decisions, 
and  established  that  doctrine,  so  that  it  cannot  by  any  possibility  be 
now  questioned.  Upon  those  two  points  in  the  case  the  title  of 
those  parties  seems  to  me  to  depend ;  and  if  the  evidence  in  proof 
of  either  of  them  was  clear,  I  should  think  your  Lordships  would 
be  in  a  situation  finally  to  dispose  of  the  question  between  the 
parties ;  but  on  looking  very  carefully  through  the  evidence,  and 
looking  at  the  pleadings  to  which  that  evidence  is  applied,  it  does  not 
appear  to  me  that  your  Lordships  can  safely  proceed  finally  to 
adjudicate  upon  the  rights  of  the  parties. 

My  Lords,  it  is  quite  clear  that  Mr.  Chambers  had  been,  before 
the  sale,  the  attorney  of  Mr.  Austin,  and  it  is  quite  clear  that  he 
afterwards  acted  as  his  attorney ;   but  he  denies  in  his  answer,  that 
(1)  39  B.  E.  99  (1  EuflB.  &  My.  d3).  (2)  7  R.  B.  56  (8  Ves.  337J. 
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Austin       upon  this  transaction,  with  reference  to  this  sale,  he  acted  as  Mr. 
CHAMBEB8.    Austin's  attomej ;  he  says  he  was  acting  for  ♦himself ;  that  he  was 

r  *38  ]  a  judgment  creditor ;  that  he  had  a  right  to  attend  the  sale,  and 
had  a  right  to  purchase,  and  that  he  was  acting  in  the  character  of 
judgment  creditor.  If  he  was  not  acting  with  a  view  to  the  interests 
of  his  client,  who  had  been  his  client  before,  and  was  his  client 
afterwards,  he  had  a  right,  undoubtedly,  to  throw  oflf  his  character 
of  solicitor  at  that  particular  time,  and  to  exercise  the  right  which 
belonged  to  him  in  another  character. 

My  Lords,  the  bill  alleges  that,  prior  to  the  sale,  Mr.  Austin 
desired  Mr.  Chambers  to  attend,  and  bid  and  buy  for  him.  This 
Mr.  Chambers  positively  denies.  One  witness  (Mr.  Sinclair)  proves 
it,  and  proves  it  in  this  way ;  that  after  the  sale,  or  at  the  time  of 
the  sale,  Mr.  Chambers  made  an  arrangement  with  the  sheriff,  and 
afterwards  stated  that  he  had  bid  for  Mr.  Austin,  and  that  Mr. 
Austin  was  the  purchaser,  and  that  he  had  bid  for  him,  and  was  his 
agent  in  the  purchase.  Now  the  bill  charges,  that  the  defendant 
had  admitted  that  he  had  purchased  for  his  client,  Mr.  Austin,  but 
it  does  not  charge  that  he  had  said  so  to  a  witness  of  the  name 
of  Sinclair.  If  the  bill  had  charged  that  he  had  said  so  to  Mr. 
Sinclair,  the  defendant  would  have  had  an  opportunity  of  cross- 
examining  Mr.  Sinclair,  or  of  examining  other  persons  who  were 
present  at  the  time,  if  any  person  could  be  found  who  would  dispute 
the  statement  which  Mr.  Sinclair  made  upon  the  subject.  But  as 
this  bill  only  sets  out  as  a  general  allegation,  that  he  often  said  so, 
without  referring  to  any  one  instance  in  particular,  the  defendant, 
of  course,  had  no  possible  means  of  meeting  the  case  made  upon 
the  evidence.  I  have  had  frequent  occasion,  in  this  House  and  else- 
where, to  state  that  where  I  find  evidence  of  an  admission,  and  that 

[  *39  ]  admission  is  not  put  directly  *in  issue  by  the  pleadings,  so  that  the 
party  against  whom  it  was  intended  to  be  used  had  no  opportunity 
of  meeting  it  by  other  evidence,  it  would  be  a  most  unjust  thing  to 
bind  the  interests  of  the  party  by  an  admission  so  proved,  and  it 
would  be  a  way  of  giving  facility  for  producing  false  evidence,  and 
be  very  dangerous  and  injurious  to  the  general  interests  of  suitors (i). 
As  to  the  time  which  has  elapsed,  I  do  not  conceive  that  to  be 
a  bar.  It  would  require  a  much  longer  time  to  give  a  title  to  a 
party  under  the  circumstances  alleged  ;  whether  truly  alleged  or 
not  is  a  matter  which  must  be  further  investigated  ;  but  the  time 

(1)  These     obseivations    have     no      per  Fby,  L.  J.  in  Steuart  v.  Gladstone 
application  to  the  present   practice,      (1870)  10  Ch.  D.  at  p.  644.-0.  A.  S. 
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which  has  elapsed  is  not  in  itself  sufficient  to  bar  the  title,  provided       auhtin 
the  title  be  correct.  Chambers. 

My  Lords,  the  case  between  the  parties  turns  upon  these  two 
points,  and  what  I  would  suggest  to  your  Lordships  is  this — pro- 
vided Mr.  Chambers  wishes  for  it ;  if  he  does  not  ask  for  it,  then  it 
is  plain  a  decree  should  be  pronounced,  but  if  he  wishes  to  have  the 
matter  further  investigated,  I  would  recommend  your  Lordships  to 
direct  two  issues  to  be  tried ;  first,  whether  at  the  time  of  the 
purchase  by  Mr.  Chambers  he  was  acting  as  the  attorney  or  agent 
for  Mr.  Austin,  with  respect  of  the  matter  of  the  sale;  and,  secondly, 
whether  Mr.  Chambers  did  bid  for  and  become  the  purchaser  of  the 
premises  as  the  agent  for,  and  on  behalf  of  Mr.  Austin ;  and  tbat 
the  Judge  should  be  at  liberty  to  indorse  any  special  matter  upon 
the  postea.  If  Mr.  Chambers  wishes  an  opportunity  of  those  two 
issues  being  tried,  I  think,  looking  at  the  evidence  as  it  stands,  he 
is  entitled  to  that  opportunity ;  it  is  for  him  to  consider  whether 
he  will  avail  himself  of  that  permission,  if  your  Lordships  think  it 
right  to  give  it  to  him.  On  the  other  hand,  if  Mr.  Chambers  does 
*not  wish  to  avail  himself  of  that  opportunity,  the  order  that  I  [  '^o  ] 
should  suggest  to  your  Lordships  is,  that  the  plaintiff  be  declared 
entitled  to  the  benefit  of  the  purchase  made  by  Mr.  Chambers,  and 
then  that  it  be  referred  to  the  Court  of  Chancery  in  Ireland  to 
frame  such  a  decree  as  may  be  proper  to  be  framed  upon  that 
declaration.  If  Mr.  Chambers  takes  the  issues  in  the  affirma- 
tive, if  he  wishes  to  try  either  of  those  issues,  your  Lordships' 
order  in  that  case  will  be  for  those  issues,  and  for  the  Court  of 
Chancery  in  Ireland  to  give  such  directions  as  may  be  necessary  in 
order  to  try  those  issues.  If  Mr.  Chambers  says  be  does  not  wish 
to  have  the  issues  tried,  then  I  would  recommend  your  Lordships 
to  declare  that  the  plaintiff  is  entitled  as  against  him  to  the  pur- 
chase, and  the  case  will  go  back  to  the  Court  of  Chancery  in 
Ireland,  for  the  purpose  of  making  the  decree  consequential  upon 
that  declaration. 

(Mr.  Chambers  having  elected  to  take  the  issues,  the  order  made 
by  the  House  was,  that  the  cause  be  remitted  to  the  Court  of 
Chancery  in  Ireland,  with  instructions  to  give  the  necessary  direc- 
tions for  the  trial  of  them,  and  for  the  examination  of  any  particular 
person,  or  reading  any  particular  depositions,  &c.  on  the  trial. 
(See  the  order,  Vol.  70  of  the  Journals,  p.  787.) 

Two  issues,  directed  by  the  said  Court  of  Chancery,  in  the  terms 
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[b.b. 


Austin 

V. 

Chambers. 


stated  ante,  p.  18,  were  tried  in  March,  1839,  in  a  feigned  action 
between  Austin  as  plaintiff  and  Chambers  as  defendant,  before  a 
special  jury  of  the  county  of  Donegal,  and  Chambers  was  examined 
as  a  witness  pursuant  to  the  order  of  the  said  Court.  The  jury 
returned  a  verdict  for  Austin  in  the  affirmative  on  both  issues. 
The  cause  was  soon  afterwards  heard  by  the  Lord  Chancbllob  of 
Ireland,  on  the  Judge's  certificate,  and  for  further  directions,  when 
a  final  decree  was  pronounced,  to  the  effect  of  the  prayer  of  the  bill.) 


1839. 
JufU)  19. 

Lord 

COTTKNHAM, 

L.C. 

Lord 
Bbouoham. 

Lord 

W^YNFOBD. 

[41] 


t*42] 


Wbit  op  Ebbob  fbom  the  Coubt  op  Exchequeb  Chambbb. 
KEX  V.  JOHNSON. 

(6  Clark  &  FinneUy,  41—64.) 

Ancient  customs — ^Bye-law — ^Act  of  Parliament,  construction  of. 

A  custom  of  the  city  of  London,  that  when  the  inhabitants  of  any  ward 
shall  three  times  elect  and  return  to  the  court  of  mayor  and  aldermen  the 
same  person  to  be  alderman,  who  shall  be  by  the  said  Court,  according  to 
another  custom  of  the  said  city,  adjudged  on  such  three  returns  not  to  be  a 
fit  person  to  support  the  dignity  and  discharge  the  duties  of  the  office,  the 
mayor  and  aldermen  may  elect  and  admit  a  fit  person,  being  a  freeman,  out 
of  the  whole  body  of  the  citizens,  to  be  alderman  of  the  ward,  is  a  valid 
custom  in  law.  Hold  (affirming  the  judgment  of  the  Court  below)  that  this 
custom  is  not  abrogated  by  the  Act  11  Oeo.  L  c.  18,  **for  regulating 
elections  within  the  city  of  London,"  by  which  it  is  enacted,  that  the  right 
of  election  of  aldermen,  &c.  for  the  several  wards  shall  belong  to  freemen 
of  the  city,  being  householders  of  the  wards,  and  to  none  other  whatsoever ; 
nor  by  the  bye-law  of  the  city,  13  Anne,  by  which,  after  reciting  that  by 
the  ancient  custom  of  the  city,  when  any  ward  became  vacant  of  an  alder- 
man, the  inhabitants  thereof,  having  right  to  vote,  were  wont  to  choose  one 
person  only,  being  a  freeman,  to  be  alderman  of  the  ward ;  for  reviving  that 
custom,  it  was  enacted,  that  from  thenceforth  in  all  elections  of  aldermen 
of  the  said  city,  at  the  wardmotes,  there  shall  be  elected  only  one  able  and 
sufficient  citizen  and  freeman  to  be  returned  to  the  court  of  mayor  and 
aldeimen,  which  person  so  elected  shall  be  by  them  admitted  to  the  office. 

On  quo  warranto  for  exercising  the  office  of  alderman,  defendant  pleaded 
these  customs,  and  that  M.  S.  being  ♦three  times  returned  by  the  ward, 
and  afterwards  rejected  as  unfit  by  the  mayor  and  aldermen,  they  elected 
and  admitted  defendant.  The  relator  took  issue  on  the  existence  of  the 
customs,  and  replied  that  M.  S.  was  fit  for  the  office,  upon  which  issue  was 
joined.  Held,  that  the  Judge  at  the  trial,  after  the  jury  had  found  the 
customs,  properly  dischaiged  them,  without  consent  of  the  parties,  from  giving 
a  verdict  on  the  issue  as  to  the  fitness  of  M.  S.  for  the  office  of  alderman. 

In  the  month  of  February,  1831,  a  vacancy  having  occurred  in  the 
office  of  alderman  of  the  ward  of  Portsoken,  in  the  city  of  London, 
by  the  resignation  of  Sir  James  Shaw,  a  court  of  wardmote  was  held 
for  the  purpose  of  electing  an  alderman  in  his  place.  Mr.  Daniel 
Whittle  Harvey  and  Mr.  Michael   Scales  were  candidates,  and 
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Scales  was  elected  by  a  majority,  and  returned  in  the  usual  manner  Rex 
to  the  court  of  lord  mayor  and  aldermen.  A  petition  against  the  johnson. 
return  having  been  presented  by  certain  freemen  of  the  city 
interested  in  the  election,  stating  that  Scales  was  not  a  fit  and 
proper  person  to  support  the  dignity  and  charges  of  the  office,  nor 
to  be  admitted  thereto,  the  court  of  the  mayor  and  aldermen,  after 
deliberating  on  the  petition,  rejected  Scales,  who  thereupon  obtained 
a  mandamus  calling  on  them  to  admit  and  swear  him  into  the  office 
of  alderman.  To  this  mandamtis  the  court  of  the  mayor  and  alder- 
meQ  made  a  return,  stating  the  proceedings,  and  that  in  the 
rejection  of  Mr.  Scales  *they  had  acted  upon  an  ancient  custom  of  [  ^43  ] 
the  city  (hereinafter  stated).  A  motion  was  then  made  in  the 
Court  of  King's  Bench  by  Scales  to  quash  the  return,  but  that 
Court  held  it  good  in  law  (i).  He  then  brought  an  action  against 
the  mayor  and  aldermen  for  a  false  return  to  his  mandamus.  While 
that  action  was  pending,  the  vacancy  in  the  ward  not  being  filled 
up,  another  election  took  place  in  December,  1881,  when  Mr. 
William  Hughes  Hughes  and  Mr.  Scales  were  the  candidates,  and 
the  latter  was  again  elected  and  returned,  as  before,  to  the  court  of 
the  mayor  and  aldermen,  who  again,  upon  receiving  another  petition 
against  his  fitness,  as  before,  and  acting  on  the  before-mentioned 
custom,  rejected  him,  and  admitted  Hughes  to  the  office  of  alder- 
man. There  was  afterwards  a  quo  warranto  information  against 
Hughes,  calling  on  him  to  show  by  what  authority  he  exercised  the 
office.  He  did  not  plead  to  the  information,  and  therefore  judg- 
ment of  ouster  was  pronounced  against  him  ;  whereupon  Scales 
obtained  a  second  mandamus  from  the  Court  of  King's  Bench, 
commanding  the  court  of  the  mayor  and  aldermen  to  admit  him 
into  the  office,  on  the  ground  of  his  second  election.  The  court  of 
the  mayor  and  aldermen  made  a  return  to  this  mandamus,  relying, 
as  before,  on  their  right  of  rejection  under  their  custom ;  and  the 
Court  of  King's  Bench,  after  argument,  gave  its  judgment,  affirming 
the  return  (2).  A  third  election  for  the  purpose  of  filling  up  the 
vacancy  in  the  ward  took  place  at  a  wardmote  held  in  June,  1883, 
when  Mr.  Scales  and  Mr.  Johnson,  the  defendant  in  error,  were 
the  candidates,  and  Scales  was  elected  a  ^third  time ;  and  upon  his  [  *^^  3 
application  to  be  admitted,  and  a  petition  against  him,  he  was  a 
third  time  rejected  by  the  court  of  the  mayor  and  aldermen,  who 
on  the  29th  of  October  following,  in  pursuance  of  another  ancient 

(1)  Rex  V.  The  Mayor  and  Aldermen  (2)  Hid,  5  B.  &  Ad.  233. 

of  London,  3  B.  &  Ad.  255. 
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rbx  caatom  (hereinafter  stated),  elected  and  admitted  the  defendant  in 
joHNsox.  error  to  be  alderman  of  the  said  ward  in  the  place  of  Sir  James  Shaw. 
In  Hilary  Term,  1834,  an  information  in  the  nature  of  a  quo 
warranto  was  filed  against  the  defendant  in  error  on  the  relation  of 
Samuel  Dalton,  an  inhabitant  of  the  said  ward,  complaining  that 
the  defendant  exercised  the  office  of  alderman  of  the  city  of  London 
without  any  warrant  or  right  whatsoever. 

To  that  information  the  defendant  pleaded  three  pleas.  The 
first  plea  was  to  this  effect:  that  the  city  of  London  is  an 
ancient  city,  and  the  citizens  thereof  a  body  corporate  and  politic : 
that  there  are  divers  wards,  and  amongst  others  the  ward  of 
Portsoken,  and  divers  citizens  and  freemen  called  aldermen,  one 
to  each  ward,  and  the  office  of  alderman  is  one  of  great  trust 
and  pre-eminence:  that  the  court  of  the  mayor  and  aldermen 
is  held  within  the  said  city,  for  the  purpose,  amongst  others,  of 
admitting  and  swearing  into  the  office  of  aldermen  persons  duly 
elected  and  qualified  to  fill  the  office:  that  wardmote  courts  are 
held  within  the  city  for  the  election,  by  the  inhabitants  of  the  ward, 
of  persons  into  the  office  of  aldermen,  by  virtue  of  precepts  issued 
by  the  lord  mayor,  to  which  precepts  returns  are  made  into  the 
court  of  the  mayor  and  aldermen :  that  there  is  an  assembly  called 
the  court  of  common  council,  holden  before  the  mayor  and  alder- 
men, and  the  commons  of  the  city,  which  has  power  to  make 
bye-laws  :  that  from  time  immemorial,  until  the  passing  of  a  bye- 
law  on  the  tst  of  August,  21  Bic.  II.,  whereby  it  was  ordained 

[  ♦45  ]  that  for  the  future  *in  the  elections  of  aldermen,  two  honest  and 
discreet  men  should  be  presented  to  the  mayor  and  aldermen,  so 
that  either  of  them  whom  they  should  choose  might  be  admitted 
and  sworn ;  and  also  after  the  passing  of  a  bye-law  made  the  15th  of 
April,  18  Anne,  entitled,  "  An  Act  for  reviving  the  ancient  manner 
of  electing  aldermen,"  whereby,  after  reciting,  amongst  other 
things,  that  by  the  ancient  usage  and  custom  of  the  city  of  London, 
when  any  ward  of  the  said  city  became  vacant  and  destitute  of  an 
alderman,  the  inhabitants  of  that  ward,  having  a  right  to  vote  in 
such  elections,  were  wont  to  choose  one  person  only,  being  a  citizen 
and  freeman  of  the  same  city,  to  be  alderman  of  the  same  ward, 
for  reviving  the  said  ancient  custom  and  restoring  to  the  said 
inhabitants  their  ancient  rights  and  privileges  of  choosing  one 
person  only  to  be  their  alderman,  it  was  enacted,  that  from  thence- 
forth in  all  elections  of  aldermen  of  the  said  city  at  a  wardmote  to 
be  holden  for  that  purpose,  there  should  be  elected  according  to  the 
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said  ancient  custom  only  one  able  and  sufficient  citizen  and  freeman         Kex 
of  the  said  city,  not  being  an  alderman,  to  be  returned  to  the  court     jqhksox. 
of  mayor  and  aldermen,  which  person  so  elected  should  be  by  them 
admitted  and  sworn  well  and  truly  to  execute  the  office  of  alderman, 
and  from  thence  hitherto  the  aldermen  had  been  elected  at  the 
wardmote  courts,  one  for  each  ward. 

The  plea  then  stated  that  the  court  of  the  mayor  and  aldermen, 
according  to  the  custom  of  the  said  city  from  time  immemorial, 
have  had  and  still  have  the  cognizance,  jurisdiction  and  authority 
of  examining,  hearing,  determining  and  adjudging  concerning  the 
election  and  return  of  every  person  elected  into  any  place  or  office 
at  a  wardmote  court,  whensoever  the  merits  of  such  election  or 
return  have  been  brought  *into  question  by  the  petition  of  any  [  '^c  ] 
person  interested  therein ;  and  also  of  examining  and  determining 
whether  or  not  any  person  so  returned  to  the  court  of  the  mayor 
and  aldermen  as  an  alderman  of  any  ward,  was  according  to  the 
discretion  and  sound  consciences  of  the  mayor  and  aldermen  a  fit 
and  proper  person,  and  duly  qualified,  whensoever  the  fitness  and 
qualification  of  the  person  so  returned  has  been  brought  into 
question  by  the  petition  of  any  person  interested  therein,  to  the 
court  of  the  mayor  and  aldermen ;  and  that  it  was  a  necessary 
qualification  of  the  person  to  be  elected,  admitted,  and  sworn 
alderman  of  any  ward  of  the  said  city,  that  he  should  be  a  fit 
and  proper  per&on  to  support  the  dignity  and  discharge  the  duties 
of  the  office  of  alderman,  and  the  honour  and  charge  of  the  city, 
according  to  the  discretion  and  sound  consciences  of  the  mayor  and 
aldermen  for  the  time  being. 

The  plea  further  stated,  that  within  the  city  of  London  there 
is  another  immemorial  custom,  that  whensoever  the  inhabitants  of 
any  ward  should  three  times  return  to  the  court  of  mayor  and 
aldermen  the  same  person  to  be  alderman  of  any  such  ward,  who 
should  be  by  the  said  court,  according  to  the  custom  aforesaid, 
adjudged  and  determined  according  to  the  discretion  and  sound 
consciences  of  the  mayor  and  aldermen,  not  a  person  fit  and  proper 
to  support  the  dignity  and  discharge  the  duties  of  the  office  of  an 
alderman  upon  such  three  several  returns,  then  the  court  of  mayor 
and  aldermen  lawfully  might,  for  remedy  in  that  behalf,  nominate, 
elect  and  admit  a  fit  and  proper  person,  being  a  freeman  of  the 
city,  out  of  the  whole  body  of  the  citizens,  to  be  alderman  of  any 
such  ward  being  so  made  destitute  of  an  alderman. 

The  first  plea,  in  conclusion,  stated  the  facts,  hereinbefore  *stated,       [  ♦47  ] 
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Bex  of  the  three  several  elections  and  returns  of  Mr.  Scales,  and  that 
ToHKsoN.  the  court  of  the  mayor  and  aldermen,  after  due  consideration  of  the 
petitions  against  his  admission  on  each  return,  determined  and 
adjudged,  according  to  their  discretion,  that  he  was  not  a  fit  person 
to  support  the  dignity  and  discharge  the  duties  of  an  alderman, 
and  accordingly  rejected  him  ;  and  after  the  third  rejection,  they, 
in  pursuance  of  the  last-mentioned  custom,  nominated  and  admitted 
the  defendant,  who  was  a  freeman  of  the  said  city,  as  alderman  of 
the  said  ward,  and  he  was  accordingly  sworn  into  office. 

The  second  plea  w^as  similar  to  the  first,  except  that  in  stating 
the  custom  in  the  city,  for  the  court  of  the  mayor  and  aldermen  to 
exercise  their  discretion  in  the  choice  of  an  alderman  elected  by 
any  ward,  it  set  forth  the  right  to  reject  generally,  according  to 
their  discretion  and  sound  consciences,  without  the  matter  being 
brought  before  them  by  petition. 

The  third  plea  omitted  the  statement  of  the  two  customs,  and 
merely  alleged  that  an  election  for  the  ward  of  Portsoken  took 
place  at  a  wardmote,  on  the  26th  of  June,  1833,  when  the  defendant 
in  error  and  Mr.  Scales  were  candidates ;  that,  at  that  election,  the 
defendant  w^as  duly  elected  alderman  ;  that  he  appeared  before  the 
court  of  the  mayor  and  alderman  on  the  29th  of  October,  1833,  and 
was  duly  admitted  and  sworn  in. 

Each  of  these  pleas  concluded  wuth  a  verification. 

The  replication  to  the  first  plea,  first,  denied  the  first  above- 
stated  custom  to  decide  and  reject,  according  to  the  discretion  and 
sound  consciences  of  the  court  of  mayor  and  aldermen,  concluding 
to  the  country ;  secondly,  denied  the  second  stated  custom  to  elect 
[  ♦iS  ]  after  three  rejections,  concluding  to  the  country  ;  *thirdly,  affirmed 
that  Scales,  when  he  was  rejected  upon  the  first  election,  as 
insufficient,  was  an  able  and  sufficient  citizen  and  freeman  of  the 
city,  and  a  fit  and  proper  person  to  support  the  dignity  and 
discharge  the  duties  of  an  alderman,  concluding  with  a  verification ; 
fourthly,  affirmed  the  same  with  reference  to  the  second  rejection, 
concluding  with  a  verification ;  fifthly,  affirmed  the  same  with 
reference  to  the  third  rejection,  concluding  with  a  verification. 
The  replication  to  the  second  plea  corresponded  with  the  replication 
to  the  first ;  the  replication  to  the  third,  denied  that  the  defendant 
in  error  was  duly  elected,  concluding  to  the  country. 

On  these  replications  the  defendant  in  error  joined  issue,  travers- 
ing the  fact  of  Mr.  Scales's  sufficiency  at  the  period  of  his  several 
elections  at  the  wardmotes.     Thus  eleven  issues  were  raised,  and 
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they  stood  on  the  record  in  the  following  order:  The  first  and  Rex 
second  applied  respectively  to  the  first  and  second  ancient  customs  johnbon. 
set  forth  in  the  first  plea.  The* third  and  fourth  were  similar  to 
the  first  and  second  respectively,  except  as  to  some  omissions  and 
additions.  The  fifth  denied  that  the  defendant  in  error  wasduly 
elected  at  the  court  of  wardmote  holden  in  pursuance  of  the 
precept  for  the  third  election.  The  remaining  six  issues  were  as  to 
the  sufficiency  and  fitness  of  Scales,  at  the  time  of  the  elections, 
to  support  the  dignity  and  discharge  the  duties  of  alderman. 

At  the  trial  before  Lord  Denman,  Chief  Justice,  and  a  special 
jury,  in  December,  1884,  the  counsel  for  the  relator  tendered 
witnesses  in  support  of  the  issues  as  to  the  fitness  and  sufficiency 
of  Mr.  Scales,  but  upon  objection  taken  by  the  counsel  for  the 
defendant,  the  Chief  Justice  refused  to  permit  them  to  be 
examined,  and  discharged  the  jury  from  giving  any  verdict  on 
*those  issues,  on  the  ground  that  they  were  immaterial  as  being  [  *^9  ] 
taken  on  what  was  not  at  all  alleged  in  the  first  and  second  pleas. 

The  defendant's  counsel  having  then  produced  evidence  of  the 
customs  put  in  issue  by  those  two  pleas,  the  jury  stated  that  they 
had  made  up  their  minds  that  those  customs  existed  up  to  the  year 
1689,  but  they  wished  to  know  if  there  was  any  evidence  of  their 
existence  up  to  the  present  time. 

The  Lord  Chief  Justice  told  them  that  a  legal  custom  can  only 
be  got  rid  of  by  some  particular  Act,  and  though  a  custom  has  not 
been  acted  upon  for  many  years,  it  is  a  good  custom,  unless  it  is 
put  an  end  to  by  some  positive  enactment. 

The  counsel  for  the  relator  then  called  his  Lordship's  attention 
to  the  7th  section  of  the  Act  11  Geo.  I.  c.  18,  intituled  **  An  Act  for 
regulating  elections  within  the  city  of  London,  and  for  preserving 
the  peace,  good  order,  and  government  of  the  said  city"(i);  and 
contended  that  upon  the  proper  and  legal  construction  of  that  Act 
the  jury  should  be  directed  to  find  a  verdict  for  the  relator,  on  the 
first,  second,  third,  and  fourth  issues. 

(1)  Section  7.  **  And  whereas  divers  right  of  election  of  aldermen  and  com- 
controversies  and  disputes  have  arisen  mon  councihnen  for  the  several  and 
in  the  said  city  of  London,  touching  respective  wards  of  the  said  city,  shall 
the  right  of  election  of  aldermen,  and  belong  and  appertain  to  freemen  of 
common  oouncilmen  for  the  respective  the  said  city  of  London,  being  house- 
wards  of  the  said  city ;  for  quieting  all  holders  paying  scot  as  hereinafter 
each  disputes  and  controversies  for  the  mentioned  and  provided,  and  bearing 
future,  it  is  hereby  further  enacted  by  lot,  when  required,  in  their  several 
the  authority  aforesaid,  that  from  and  and  respective  wards,  and  to  none 
after  the  fint  day  of  June,  1725,  the  other  whatsoever.'' 

2—2 
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Rex  The  LoBD  Chief  Justice  directed  the  jury,  that  if  they  were  of 

Johnson,  opinion  that  the  customs  set  forth  in  the  first  and  second  pleas  had 
[  '50  ]  existed  from  time  immemorial  *down  to  the  year  1689,  then  in  his 
opinion  the  11th  Geo.  I.  c.  18,  did  not  put  an  end  to  such  customs, 
or  prevent  the  jury  from  finding,  and  that  they  should  find  a 
verdict  for  the  defendant  on  the  above-mentioned  issues :  and  the 
jury  upon  such  direction  gave  a  verdict  on  those  issues  for  the 
defendant. 

A  bill  of  exceptions  was  tendered  by  the  counsel  for  the  relator 
to  this  direction,  and  also  to  the  refusal  of  the  Chief  Justice 
to  allow  witnesses  to  be  examined  as  to  the  fitness  of  Scales  to  be 
an  alderman. 

Judgment  having  been  entered  for  the  defendant  in  the  Court  of 
King's  Bench  on  the  first,  second,  third,  and  fourth  issues,  a  writ 
of  error  was  brought  in  the  Exchequer  Chamber,  which  was  argued 
before  nine  of  the  Judges  (i),  and  the  judgment  of  the  Court 
below  affirmed. 

Upon  this  affirmance  the  present  writ  of  error  was  brought  in 
Parliament ;  and  the  errors  assigned  were,  in  effect,  first,  that  the 
custom  for  the  court  of  lord  mayor  and  aldermen  to  elect  any 
person  from  the  body  of  the  citizens  to  be  alderman,  in  the  event 
of  their  having  three  times  rejected  the  person  elected  by  the 
inhabitants  of  any  ward,  is  unreasonable,  contrary  to  public  policy, 
and  void  in  law.  Secondly,  that  the  said  custom  of  election  is  in 
direct  contravention  of  the  Act  11  Geo.  I.  c.  18,  and  of  the  bye- 
law  passed  in  the  18th  of  Anne,  intituled  **  An  Act  for  reviving  the 
ancient  manner  of  electing  aldermen,"  and  set  out  in  the  pleadings. 
Thirdly,  that  the  Lord  Chief  Justice  ought  at  the  trial  of  the 
information,  to  have  allowed  witnesses  to  be  examined  in  support 
[  *5i  ]  of  the  issues  joined  *as  to  the  sufficiency  and  fitness  of  Mr.  Scales 
to  be  an  alderman. 

On  the  day  appointed  for  the  hearing  the  Judges  attended  in 
pursuance  of  an  order  of  the  House. 

Mr,  Erie,  for  the  plaintiff  in  error  : 

Upon  the  first  point  it  is  submitted  that  the  alleged  custom  of 
election  is  bad  in  law,  inasmuch  as,  if  such  a  custom  prevailed,  the 
court  of  lord  mayor  and  aldermen  might  totally  deprive  the  citizens 

(1)  They  were  all  the  Judges  of  the  not  attend  as  having  been  counsel  for 
Courts  of  Common  Pleas  and  Ex-  the  relator  in  some  of  the  proceedings 
chequer,  except  Lord  Abinger,  who  did      on  the  writs  of  mandamus. 
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of  their  right  to  elect  their  aldermen,  and  render  their  privileges  in  Hex 
that  respect  a  dead  letter ;  for  the  court  of  lord  mayor  and  alder-  john»on. 
men  would  have  only  to  reject,  as  unfit,  the  person  three  times 
elected  by  the  citizens,  without  giving  any  reason,  and  the  election 
of  every  alderman  would  then  be  in  their  hands.  It  is  obvious 
how  such  a  custom  might  be  perverted  to  party  and  political  pur- 
poses If  the  custom  exists  for  the  court  of  lord  mayor  and  alder- 
men to  elect  any  person  they  please  out  of  the  body  of  the  citizens, 
after  the  candidate  chosen  at  the  wardmote  has  been  thrice  returned 
and  rejected  by  them,  there  is  no  sound  reason  why  the  same 
custom  should  not  exist  when  the  candidate  elected  by  the  ward 
has  been  twice,  or  even  once,  rejected,  and  the  consequence  would 
be,  as  observed  by  Lord  Tenxbrden,  in  Rex  v.  The  Lord  Mayor  of 
London  (i),  "  that  the  court  of  lord  mayor  and  aldermen  would 
have  in  their  hands  the  absolute  control  over  all  the  elections  to 
city  oflBces  by  the  wardmotes,  because  they  may  declare  every 
election  void  until  a  person  agreeable  to  themselves  shall  be  chosen." 
A  custom  so  liable  to  abuse  is  inconsistent  with  public  policy ;  and 
if  it  be  held  valid,  the  lord  mayor  and  aldermen  may  of  their  mere 
caprice  disfranchise  the  constituent  body  of  every  ward  in  the  city, 
whenever  a  vacancy  of  an  alderman  occurs.  *That  surely  must  be  [  •52  ] 
an  unreasonable,  and  therefore  a  void,  custom,  which  gives  an 
irresponsible  body  power  to  set  aside  the  candidate  elected  and 
returned  by  the  freemen  at  their  wardmote,  and  to  impose  on  them 
a  magistrate,  whom  they  may  have  just  before  refused  to  elect. 

The  alleged  custom  is  not  only  unreasonable,  but  it  is  in  direct 
contravention  of  the  11th  Geo.  I.  c.  18.  That  Act  was  intended  to 
regulate  and  control  all  elections  within  the  city  of  London,  not 
only  of  members  to  serve  in  Parliament,  but  also  of  lord  mayors, 
aldermen,  sheriffs,  and  other  officers ;  it  recites  the  former  irre- 
gularities and  that  great  dissensions  arose  between  the  aldermen 
and  the  commoners  in  making  acts  and  ordinances  in  common 
council,  and  then  it  provides  suitable  remedies  for  preserving  the 
privileges  of  the  city  and  the  freedom  of  elections  therein,  and  for 
settling  the  right  of  such  elections.  The  first  six  sections  prescribe 
the  oaths  to  be  taken  and  the  modes  of  proceeding  at  all  elections. 
The  seventh  section  of  that  statute  declares  that  the  right  of 
election  shall  appertain  to  freemen  of  the  city,  being  householders 
paying  scot  and  bearing  lot,  and  to  none  other  whatsoever.  The 
six  next  following  sections  show  the  meaning  of  the  seventh  more 

(1)  32  R.  R.  561  (9  B.  &  C.  1). 


22  1889.     H.  L.     6  CL.  &  FIN.  62—58.  [b.r. 


Rkx         precisely,  and  define  the  electoral  body.     The  fourteenth  section 
Johnson,      enacts  that  at  any  election  of  alderman,  no  person  shall  vote  who 
'     shall  have  been  discharged  from  paying  to  the  rates  and  taxes,  to 
which  citizens  of  London  inhabiting  therein  are  liable.     Though 
the  persons  composing  the  court  of  lord  mayor  and  aldermen  must 
of  necessity  be  freemen,  yet  they  need  not  be,  and  in  fact  some  of 
them  are    not,   householders  paying  scot  and  bearing  lot ;    an 
election,  therefore,  by  such  persons  is  in  direct  opposition  to  the 
[  *53  ]       axpress  terms  of  the  statute.     The  sixteenth  ^section  provides  that 
the  Act  shall  not  extend  to  certain  officers,  but  that  the  election  of 
those  officers  shall  be  made  by  the  mayor,  aldermen,  and  common 
council,  thereby  showing  that  the  Legislature  made  an   express 
enactment  where  any  right  of  election  was  intended  to  be  con- 
tinued to  the  mayor,  aldermen,  and  common  council,  and  excepted 
out  of  that  Act. 

Lord  Brougham  : 

The  defendant  does  not  deny  that  the  Act  settles  the  franchise 
and  regulates  the  proceedings  at  the  wardmote.  The  preamble 
recites  the  reason  of  the  enactment,  "  that  evil-disposed  persons, 
having  no  right  of  voting,  unlawfully  intruded  and  presumed  to 
give  their  votes,"  &c. 

Mr.  Erie  : 

The  Act  applies  equally  to  all  elections  within  the  city  of  London, 
and  the  recitals  apply  as  much  to  the  intrusion  of  evil-disposed 
persons  at  the  elections  of  lord  mayor  and  aldermen  as  of  members 
to  serve  in  Parliament :  it  defines  the  rights  of  election,  and  pur- 
ports to  quiet  all  disputes  and  controversies  touching  the  election 
of  aldermen  and  common  councilmen,  and  confines  the  right  to 
freemen  paying  scot  and  bearing  lot  within  the  respective  wards, 
and  *'  to  none  other  whatsoever."  The  defendant,  however,  insists 
that  others  have  the  right  of  election  to  the  exclusion  of  the  free- 
men, and  the  Court  below  affirmed  that  assumed  right,  thereby 
putting  a  construction  on  the  Act  of  11  Geo.  I.  c.  18,  wholly 
inconsistent  with  the  words  of  it. 

(Lord  Brougham  :  The  Act  defines  the  franchise  and  prescribes 
the  mode  of  proceeding  at  the  election,  and  of  making  the  return, 
but  it  does  not  provide  that  the  person  elected  and  returned  shall 
be  admitted ;  had  that  been  the  intention  of  the  Legislature,  the 
Act  would  have  been  differently  worded.) 
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The  *true  construction  of  the  Act  is  that  the  magistrate  should  be  Hex 
elected  by  those  who  are  to  be  subject  to  him  and  who  bear  the  johkson. 
burdens  of  the  ward  ;  but  those  persons  are  in  this  case  deprived  [  *^^  J 
of  the  right  to  elect,  and  that  right  is  assumed  by  persons  who  do 
not,  or  may  not,  bear  the  burdens  or  be  subject  to  the  magistrate. 
Lord  Tenterden,  upon  the  return  to  the  mandamus  in  Rex  v.  The 
Mayor  and  Aldermen  of  London  (i),  said,  "it  is  impossible  to  say 
that  any  mode  of  election,  otherwise  than  according  to  the  right 
settled  and  ordained  by  the  statute,  can  be  a  good  election."  It  is 
true  his  Lordship  said  also  in  that  case,  "  that  the  right  of  election 
and  right  of  approval  are  perfectly  distinct ;  and  although  the  right 
of  election  has  been  settled  by  the  Legislature,  yet  it  by  no  means 
follows  that,  the  election  having  been  according  to  the  terms  pre- 
scribed by  the  statute,  a  power  that  cannot  arise  till  after  the  election, 
viz.  that  of  determining  on  the  j&tness  of  the  person,  and  approving 
or  disapproving  of  him,  may  not  be  exercised.  The  two  rights, 
election  and  approbation,  in  my  judgment  are  perfectly  distinct." 
Mr.  Scales  now  desires  to  take  the  opinion  of  this  House  upon  that 
decision  also,  although  it  is  not  included  in  this  writ  of  error. 

(Lord  Brougham  :    The  discretion  of    counsel   should   not  Le 
influenced  by  the  desire  of  his  client.) 

The  alleged  custom  is  also  inconsistent  with  the  bye-law  passed  in 
the  13th  year  of  the  reign  of  Queen  Anne,  and  if  so,  the  bye-law 
must  prevail  over  the  custom.  The  bye-law  shows,  upon  the  face 
of  it,  the  usurpation  of  the  court  of  aldermen  ;  it  is  intituled,  ''  An 
Act  for  reviving  the  ancient  manner  of  electing  aldermen,*'  and  the 
recital  declares  it  to  be  made  for  the  purpose  of  restoring  to  the 
inhabitants  their  *ancient  rights  and  privileges  of  choosing  one  [  *«ii  ] 
person  only  to  be  their  alderman,  and  it  enacts  that  the  person 
elected  by  the  citizens  should  be  admitted  and  sworn  into  office  by 
the  court  of  mayor  and  aldermen.  The  bye-law  and  the  Act  of 
Parliament  are  uniform  in  their  object,  and  the  same  right  is  estab- 
lished by  both.  The  bye-law  passed  in  the  year  1714,  and  there 
was  no  evidence  of  the  custom  after  the  year  1689.  The  pleas  did 
not  state  what  passed  between  the  bye-law  made  in  the  reign  of 
Bichard  IL,  and  this  bye-law,  in  the  13th  of  Queen  Anne ;  but  it  is 
evident  from  the  latter  that  there  were  variations  of  the  ancient 
custom.     There  is  no   question  of  the  power  of  the  mayor  and 

(1)  3  B.  &  Ad  25a, 
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Rex  aldermen  of  London,  with  the  assent  of  the  common  councilmen, 
JoHNsox.  to  make  bye-laws  for  enforcing  or  varying  these  ancient  customs, 
being  for  the  public  benefit,  and  not  contravening  any  statute. 
HutchinsY.  Player  (i),  Wagoner's  case  (2).  The  bye-law  amending 
or  altering  the  custom  becomes  part  of  the  custom ;  and  therefore 
it  is  proper  that  a  jury,  judging  of  a  custom  in  1836,  should  have 
evidence  of  the  deduction  and  continued  existence  of  it,  and 
of  the  bye-laws  altering  it.  The  direction  of  the  Lord  Chief 
Justice  dispensing  with  evidence  of  this  custom  from  1689  was 
therefore  erroneous. 

The  sixth  and  the  five  following  issues  raised  in  the  pleadings, 
as  to  the  sufficiency  and  fitness  of  Mr.  Scales  to  support  the  dignity 
and  to  discharge  the  duties  of  an  alderman,  are  material  issues, 
and  the  witnesses  who  were  tendered  in  support  of  them  on  behalf 
of  Mr.  Scales  should  have  besn  allowed  to  be  examined.  If  the 
[  •56  ]  replication  on  which  those  issues  had  been  raised  was  *bad  in  law, 
the  defendant  should  have  demurred. 

(Lord  Wynford  :  What  could  the  opinion  of  the  jury  on  those 
issues  signify,  after  having  found  on  the  first  four  issues  that  the 
court  of  lord  mayor  and  aldermen  had  the  exclusive  right,  after 
these  rejections  of  Mr.  Scales,  to  elect  another  citizen  to  the  office  ? 
After  that  finding  all  the  issues  as  to  his  sufficiency  and  fitness 
became  immaterial.) 

Still  the  finding  for  Mr.  Scales  on  those  issues  might  be  important 
to  him.  Suppose,  in  an  action  for  libel,  the  defendant  pleads  the 
general  issue  "  not  guilty,"  and  also  the  special  plea  of  justification, 
and  that  the  jury  finds  a  verdict  for  him  on  the  general  issue,  but 
he  fails  to  prove  the  justification ;  that  failure  would  affect  the 
question  of  costs.  But  all  that  was  intended  by  the  exception 
to  the  direction  of  the  Lord  Chief  Justice  on  this  point  is,  that 
if  the  plaintiff  in  error  had  the  opinion  of  the  jury  with  him  on 
the  question  of  his  fitness  for  the  office,  he  would  come  with  a 
stronger  case  for  the  opinion  of  the  court  of  error  on  the  validity 
of  the  custom  ;  and  that  Court,  having  the  exception  on  the  record, 
could  not  say,  as  was  said  in  Powellv.  Sonnett  (3),  omnia prasumuntur 
solemniter  ease  acta.  On  all  these  grounds  it  is  submitted  that  the 
judgment  given  for  the  defendant  in  error  ought  to  be  reversed. 

(1)  SirO.Bridgman'8Judgments,274.      8  Co.  Hop.  121. 

(2)  The  case  of  the  Ci'itj  of  London,  (3)  3  Bin^.  382 ;  1  Bligh  (N.  S.)  545. 
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Sir    John    Camphelly   Attorney-General,   and   Mr.    Imw,   the         Rex 
Recorder  of  London,  appeared  for  the  defendant  in  error,  but  they     Jounson. 
were  not  heard  (i). 

Lord  Brougham  :  [  67  ] 

My  Lords,  I  wish  to  ask  your  Lordships  whether  it  is  necessary 
to  hear  the  counsel  for  the  defendant  in  error.  The  learned  Judges 
have  come  to  assist  your  Lordships  in  this  and  the  other  two 
cases  (2)  appointed  for  hearing  to-day ;  but  that  does  not,  I  appre- 
hend, imply  that  it  is  necessary  this  case  should  be  heard  throughout, 
if  there  is  no  reasonable  doubt  on  it,  and  if  the  opinion  of  all  the 
learned  Judges  as  well  as  of  your  Lordships  is  against  the  plaintiff 
in  error,  and  in  support  of  the  directions  of  the  Lord  Chief  Justice, 
against  whose  decision  the  bill  of  exceptions  was  tendered,  but 
which  decision  was  affirmed  in  the  Court  of  Exchequer  Chamber. 
I  have  reason  to  believe  the  learned  Judges  still  retain  their  opinion ; 
if  I  am  wrong,  they  will  interfere ;  but  I  believe  it  is  the  fact  that 
they  have  heard  nothing  to-day  to  shake  their  former  opinion  ; 
if  so,  I  think  it  will  be  an  unwarrantable  waste  of  time  to  prolong 
the  argument. 

My  noble  and  learned  friend,  formerly  Chief  Justice  *of  the  Court  [  •58  ] 
of  Common  Pleas  (Lord  Wynford),  entirely  assents  to  the  view 
I  have  taken,  that  this  judgment  is  perfectly  right.  I  have  attended 
most  carefully  to  the  argument  of  the  learned  counsel ;  I  have  never 
heard  or  read  one  syllable  of  the  argument  on  the  opposite  side ; 
I  have  not  looked  into  the  judgment  of  the  Court  below ;  I  have 
looked  into  the  Act  of  Parliament,  on  which  the  main  reliance  is 
placed  by  the  learned  counsel,  and  I  have  not  any  doubt  whatever 

(1 )  The  following  reasons,  signed  by  Mr.  Scales  being  an  able  and  sufficient 

Sir  J.  Campbell  and  Sir  William  FollHt,  citizen    and  freeman  of  the  city  of 

were  annexed  to  the  defendant's  case :  London,  and  a  fit  and  proper  person 

1.  The  custom  set  forth  in  the  to  support  the  dignity  and  discharge 
pleadings  on  the  record,  for  the  court  the  duties  of  an  alderman  of  the  city, 
of  mayor  and  aldermen  to  nominate,  were  perfectly  immaterial ;    and  the 

elect  and  admit,  after  *three  several  Lord  Chief   Justice  of  the  Court       [  •57,  ».  ] 

returns  and  rejections,  is  a  good,  legal,  of  King's  Bench  properly  discharged 

and  reasonable  custom.  the  jury  from  giving  any  verdict  on 

2.  The  same  custom  is  not  repealed  the  same. 

by  the  statute  11  Geo.  I.  c.  18.  5.  The  opinion  and  direction  of  the 

3.  The  same  custom  has  not  been  said  Lord  Chief  Justice,  at  the  trial, 
annulled  by  the  bye-law  or  act  of  com-  were  correct  and  conformable  to  law. 
mon  council  of  the  13th  of  Anne.  (2)  The     other     cases     were,     the 

4.  The  issues  raised  upon  the  plead-  Attorney-General  v.  Shore,  and  Bignold 
ings  on  the  record,  with  respect  to  v.  SprimjfiehL 
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Rex  in  my  mind  upon  this  case.  At  the  same  time,  if  the  learned 
Johnson.  Judges  were  to  tell  me  they  have  changed  their  opinion,  I  should 
have  a  doubt,  and  should  desire  to  hear  the  counsel  on  the  other 
side.  At  present  I  humbly  submit  to  your  Lordships  that  the 
judgment  of  the  Court  below  be  affirmed ;  and  I  do  it  in  consequence 
of  the  view  I  take  of  this  Act  of  Parliament,  upon  which  the  main 
reliance  is  placed. 

I  am  just  now  informed  that  the  Judges  of  the  Queen's  Bench 
have  given  no  judgment.  The  Exchequer  Chamber,  when  this 
case  was  there,  consisted  of  the  Judges  of  the  two  Courts  of  Common 
Pleas  and  Exchequer.  The  learned  Judges  of  the  Court  of  Queen's 
Bench  are  now,  therefore,  exercising  their  judgment,  and  if  they 
have  any  doubt  upon  the  case,  I  will  withdraw  my  motion  and 
consent  to  the  argument  proceeding. 

(After  the  learned  Judges  had  consulted  together  and  made 
a  communication  to  the  Lord  Chancellor,  Lord  Brougham  rose 
again :)  My  Lords,  I  find  there  is  no  doubt  whatever  existing 
among  the  learned  Judges  of  the  Queen's  Bench ;  so  that  to  dispose 
of  the  case  in  this  stage  is  much  more  satisfactory  to  the  party  who 
is  the  plaintiff  in  error,  for  it  is  on  his  own  showing  that  he  has 
[  'oS  ]  not  been  able  even  to  raise  a  *doubt ;  and  this  entirely  concurs  with 
the  view  I  have  taken  upon  the  subject.  I  have  listened  with  the 
greatest  attention  to  every  argument  which  has  been  brought  forward 
by  the  learned  counsel ;  not  only  whatever  suggested  itself  to  his 
own  acute  and  experienced  mind,  but  whatever  the  eagerness  and 
the  anxiety  of  the  client — outstripping  the  professional  zeal  of  the 
advocate — could  suggest.  We  have  heard  the  learned  counsel  pre- 
sent his  argument  with  all  those  additional  reinforcements  which 
a  person  so  materially  interested  in  the  result  as  the  plaintiff  is, 
might  be  reasonably  expected  to  suggest,  but  on  the  whole  he  has 
left  my  mind  entirely  free  from  doubt. 

My  Lords,  I  consider  that  this  Act  of  Parliament  was  intended 
to  prevent  the  mischief,  which  is  stated  in  its  preamble  as  the 
governing  motive  of  the  Legislature.  No  doubt  that  mischief 
applied  very  much  to  persons  unqualified,  intruding  themselves 
in  the  choice  of  aldermen ;  for  it  says  in  the  7th  section,  "  that  the 
right  of  election  of  aldermen  and  common  councilmen  in  the  several 
and  respective  wards  of  the  said  city  shall  belong  and  appertain 
to  freemen  of  the  said  city  of  London,  being  householders  paying 
scot,  &c.  and  bearing  lot  when  required,  in  their  several  and  respec- 
tive wards,  and  to  none  other  whatsoever."    That  is  a  clear  and 


VOL.  XLix.]       1889.     H.  L.     6  CL.  &  FIN.  59—61.  27 


distinct  enactment,  relating  entirely  to,  who  shall  and  who  shall  not         Kex 
exercise  that  franchise  at  the  wardmote  ;  it  has  no  reference  to  what     Johnson. 
ought  to  be  done  in  respect  of  admission  or  in  case  of  rejection. 
There  is  no  reference  to  any  custom ;  there  is  no  reference  even  to 
any  bye-law ;  but  in  my  opinion  the  Act  of  Parliament  and  the 
custom  may  very  well  stand  together,  because  it  is  quite  consistent 
with   the  custom   that  the  wardmote  shall  be  constituted  in  a 
particular  way.    The  election  is  by  the  wardmote,  but  *the  approval        [  *fiO  ] 
may  be  in  the  mayor  and  aldermen,  and  really  on  that  point  I 
entertain  no  doubt. 

I  need  not  inquire  into  the  effect  of  the  bye-law,  which  appears 
upon  the  record,  but  not  on  the  bill  of  exceptions.  But  giving  the 
party  the  benefit  of  it,  I  am  of  opinion  that  the  argument  raised 
upon  it  comes  to  nothing,  and  that  it  is  subject  to  the  same 
observation  as  the  Act  of  Parliament. 

With  respect  to  the  third  point,  as  to  discharging  the  jury  from 
giving  a  verdict  on  some  of  the  issues,  I  think  it  is  quite  clear  that 
a  Judge  has  authority,  even  without  the  consent  of  the  parties, 
to  discharge  the  jury  from  giving  a  verdict,  where  the  finding  of 
the  jury  cannot  be  material :  in  this  case  it  is  clear  it  could  not 
be  material.  It  might  be  material  in  the  supposed  case  of  a  libel, 
to  which  the  defendant  pleads  the  general  issue  and  a  plea  of 
justification.  It  may  be  said,  when  the  jury  have  found  ''not 
guilty,"  what  signifies  it  whether  it  is  true  or  false  ?  It  does  not 
signify  as  to  the  question  in  the  case,  but  it  may  signify  as  to  the 
costs  of  that  issue,  because  the  plea  of  *'  not  guilty  "  being  affirmed 
by  the  finding  of  the  jury  would  discharge  the  defendant,  and  saddle 
the  plaintiff  with  the  general  costs ;  but  then  there  would  remain 
the  other  question,  who  shall  pay  the  costs  of  the  special  plea  of 
justification  ?  If  that  special  plea  were  found  one  way,  one  party 
would  pay  those  costs;  and  if  it  were  found  the  other  way,  the 
other  party  would  pay  them.  How  then  can  it  be  said  to  be  quite 
immaterial  whether  the  publication  is  true  or  not?  It  is  clear, 
therefore,  that  the  supposed  case  does  not  apply  to  this,  because 
whichever  way  the  verdict  on  this  issue  might  be,  there  would  be 
no  costs.  Upon  these  grounds  which  I  have  run  over  (and  I  am 
not  aware  that  it  is  necessary  to  detain  your  Lordships  by  stating 
*any  other),  I  have  no  hesitation  whatever  in  asking  your  Lordships  [  '61  ] 
to  determine  this  case  without  further  discussion.  To  proceed  with 
the  case  further  would  be  throwing  away  the  valuable  time  of  the 
learned  Judges  and  of  your  Lordships,  and  I  think  it  would  be 
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Rex  setting  a  wrong  precedent ;  for  the  consequence  would  be,  that  when- 
JoiiNBON.  ever  the  learned  Judges  shall  be  summoned,  even  in  a  case  which 
should  turn  out  to  be  a  clear  one — which  I  think  this  is — ^your 
Lordships  would  be  obliged  to  waste  your  time  and  theirs  in  going 
through  the  case.  I  will  not  be  a  party  to  laying  down  any  such 
precedent.  On  the  grounds  which  I  have  stated,  I  humbly  move 
your  Lordships  that  the  judgment  be  affirmed. 

LoED  Wynford  : 

I  entirely  concur  in  the  motion  made  by  my  noble  and  learned 
friend.  The  case  is  so  extremely  plain,  that  it  appears  to  me 
impossible  that  any  two  lawyers  can  doubt  about  it.  With  respect 
to  the  point  of  the  consent  of  parties  being  required  where  a  Judge 
feels  it  to  be  his  duty  to  disencumber  the  cause  of  a  parcel  of 
lumber,  perfectly  immaterial  to  the  real  cause,  it  would  be  absurd 
if  he  was  not  at  liberty  to  do  that  without  the  consent  of  the 
parties ;  and  in  this  case,  I  conceive,  as  the  issues  in  question  were 
immaterial,  the  Lord  Chief  Justice  was  perfectly  justified  in 
discharging  the  jury  from  finding  a  verdict  upon  them,  though  the 
parties  might  refuse  to  consent.  At  the  same  time  I  agree  with 
my  noble  and  learned  friend,  that  if  finding  upon  those  issues 
made  any  difference  either  in  the  costs  or  in  any  other  respect,  the 
Judge  must  in  that  case  have  the  consent  of  the  parties.  The 
issues  in  question  became  immaterial  when  the  existence  of  the 
custom  was  established;  and  as  the  finding  of  the  jury  on  them, 
[  •62  ]  one  way  or  the  *other,  could  make  no  difference  to  the  parties,  it 
appears  to  me  the  learned  Judge  did  perfectly  right  in  getting 
rid  of  them. 

It  seems  impossible  to  doubt  that  the  Act  of  Parliament  applies 
to  the  wardmote  elections,  and  may  very  well  stand  with  this 
custom.  As  my  noble  and  learned  friend  observed,  we  cannot 
take  any  notice  of  any  matter  to  which  there  is  no  exception  on 
the  record.  It  is  the  practice  of  the  Court  not  to  go  into  the  whole 
record,  but  to  decide  upon  the  points  raised  by  the  bill  of  exceptions; 
but  that  is  not  very  material,  because  the  statute  clearly  applies 
only  to  the  wardmote  election,  and  not  to  what  might  be  done  after 
that  election  is  over.  The  Legislature  saw  that  it  was  likely  that 
great  mischief  might  arise  if  some  mode  was  not  found  to  prevent 
improper  persons  from  interfering  at  the  wardmote.  The  words  of 
the  statute  applied  distinctly  to  the  wardmote  election,  and  the 
statute  being  intended  to  regulate  that  election,  it  said  that  none 
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shall  interfere  but  persons  duly  qualified  according  to  the  terms  of  Rkx 
that  Act ;  and  the  wardmote  having  elected  a  person  whom  the  johkson. 
court  of  lord  mayor  and  aldermen  did  not,  in  their  discretion  and 
conscience,  think  a  proper  person  to  be  elected,  they  rejected  him ; 
and  after  three  rejections  elected  another  person,  according  to  the 
costom.  Under  this  custom  the  matter  is  entirely  and  exclusively 
in  the  hands  of  the  lord  mayor  and  aldermen.  It  appears  to  me 
that  that  point  is  perfectly  clear,  and  that  what  they  have  done 
with  respect  to  the  rejection  of  one  candidate  and  the  election  of 
another  out  of  the  whole  body  of  the  citizens — three  elections 
having  taken  place  of  a  person  whom  the  lord  mayor  and  aldermen 
did  not  consider  a  proper  person  to  fill  the  oflSce — is  perfectly 
justified  in  law. 

The  Lobd  Chancellor  :  [  03  ] 

My  Lords,  I  entirely  concur  in  the  course  proposed  to  your 
Lordships.  It  can  never  be  said  that,  because  your  Lordships  have 
thought  fit  to  call  in  the  assistance  of  the  learned  Judges,  the 
course  of  proceeding  should  be  on  that  account  different,  if  your 
Lordships,  on  hearing  one  side,  feel  no  doubt  on  the  case,  and 
there  is  no  question  to  be  referred  to  the  learned  Judges.  It  does 
so  happen  that  we  have  the  opportunity  of  ascertaining  on  the 
present  occasion  that  all  the  learned  Judges  and  all  your  Lordships 
are  of  one  opinion  upon  the  subject  of  the  present  case,  and  there- 
fore it  would  be  extremely  imprudent  to  occupy  further  time  upon 
the  consideration  of  the  case,  when  the  argument  for  the  plaintiff 
in  error  has  not  created  any  doubt  in  the  minds  of  any  of  your 
Lordships. 

My  Lords,  with  reference  to  the  construction  of  the  Act  of 
Parliament,  it  appears  to  me  abundantly  clear  that  the  seventh 
section  was  not  addressed  to  anything  like  the  present  case  ;  it  was 
to  regulate  the  right  of  original  election,  leaving  to  be  decided  by 
the  existing  custom  what  was  to  be  done  with  the  party  so  elected. 
The  question  is,  what  power  there  is  in  the  court  of  lord  mayor  and 
aldermen  to  deal  with  an  election  by  the  wardmote ;  and  the  seventh 
section  being  confined,  as  it  is,  to  the  original  election,  does  not 
touch  any  right,  which  may  exist  elsewhere,  of  controlling  the 
admission  of  the  person  to  be  invested  with  the  office  of  alderman. 

With  regard  to  the  rejection  of  the  evidence  of  sufficiency  and 
fitness,  in  the  present  stage  of  the  case,  in  the  view  that  your 
Lordships  take  of  it  at  all  events,  that  is  utterly  immaterial,  this 
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custom  being  found  to  exist,  and  your  Lordships  being  of  opinion 
that  it  is  a  legal  custom,  and  that  the  court  of  lord  mayor  and 
•aldermen  have  the  power  contended  for;  the  eligibility  of  the 
party  being  a  matter  entirely  in  their  discretion  and  subject  to  their 
judgment,  the  opinion  of  the  jury  with  respect  to  the  suflSciency  of 
the  party  could  never  be  material.  For  these  reasons  I  entirely 
concur  in  the  opinions  expressed  by  my  noble  and  learned  friends 
that  the  judgment  of  your  Lordships  should  be  for  the  defendant 


m  error. 


The  judgment  of  the  Court  of  Exchequer  Chamber  was  then 

Affiimied,  ivith  costs. 


1828. 
Jntie  18. 

Loixl 

Lyndhurst, 

L.C. 

Loi-d 
Hedesdale. 

The  Earl 
OF  Limerick. 
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m   COMMITTEE   OF  PRIYILEGES. 

The  Eabl  of  Boscommon's  Claim  (i). 

(6  Clark  &  FiimeUy,  97—133.) 

Claims  to  an  Iiish  peerage:  Practice  and  evidence — ^Observations  on 
evidence  of  reputation. 

1.  A  petitioner  to  the  House  of  Lords,  claiming,  as  an  Irish  Peer,  to  be 
admitted  to  vote  at  the  election  of  representative  Peers  of  Ireland,  was 
required,  in  consequence  of  a  doubt  of  his  right  and  also  of  an  adverse 
claim,  to  give  in  a  printed  case  containing  his  pedigree  and  references  to  his 
proofs.     ( Vide  infra,  p.  32.) 

2.  The  right  to  the  same  dignity  having  been  the  subject  of  investigation 
in  the  Irish  House  of  Lords,  the  minutes  of  proceedings  and  of  evidence, 
including  depositions  taken  by  commissioners  under  an  order  of  that  House, 
held  admissible  here  (the  witnesses  being  dead),  not  only  against  the  Crown 
and  other  parties  to  that  investigation,  but  also  against  a  person  who  was 
not  a  party  to  the  proceedings,  but  was  cognisant  of  them.  {Vide  infra, 
pp.  34  and  52.) 

3.  It  is  the  privilege  as  well  as  the  duty  of  the  Attorney-General  for 
Ireland,  to  attend  this  House  on  the  investigation  of  claims  to  Irish 
Peerages ;  but  he  may,  with  leave  of  the  House,  depute  counsel  to  attend 
for  him.     {Infra,  p.  33.) 

4.  A  claimant  to  a  Peerage  having,  in  his  petition  to  the  House,  stated  a 
primd  facie  case,  but  being  imable  on  account  of  his  circumstances  to  com- 
plete it,  the  Attorney-General  was  ordered  to  bring  forward  his  witnesses 
and  conduct  his  case  at  the  expense  of  the  Crown.  But  the  House  makes 
such  orders  reluctantly,  as  they  may  embarrass  the  proceedings  and 
encourage  adventurers.     {Infra,  pp.  33  and  41.) 

5.  Documents  put  before  the  House  by  a  claimant,  although  not  admitted 
in  evidence,  held  to  be  fit  matter  for  observation  *by  his  adversary's  counsel, 
to  prevent  prejudice.     {Infra,  j},  37.) 

6.  The  rule  which  requires  marriages,  births,  and  deaths,  in  England,  to 

(1)  As   claims  to  ancient  dignities  their  proper  places,  may  be  useful  for 

have  become  so  numerous,  it  has  been  the  various   points  of    practice    and 

suggested  that  the  report  of  this  and  evidence  decided  in  them, 
other  cases,  which   were  omitted  in 
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be  proved  by  the  registers,  where  there  are  no  living  witnesses,  is  not       Eabl  op 
applicable  to  Ireland,  where  such  registers  have  not  been  duly  kept.    Copies       Roscom- 
of  instruments  in  writing  thei*e,  and  evidence  of  reputation,  are  admissible,    **^^'  ^  Claisi. 
after  proof  that  search  was  made  for  registers,     i Infra ^  p.  36.) 

7.  The  pedigree  of  a  claimant  as  a  descendant  from  the  seventh  son  of 
the  first  Peer,  who  was  so  created  by  letters  patent  to  hold  to  him  and  the 
heirs  male  of  his  body,  stated  that  that  Peer  left  seven  sons,  that  the  issue 
of  the  first  and  second  were  extinct,  and  that  the  four  next  died  without 
issue ;  there  being  no  contemporaneous  account  of  them,  nor  other  evidence 
except  reputation  in  the  family,  which  agreed  with  the  pedigree ;  Held, 
that  it  may  be  presumed  they  died  without  issue,  more  especially  as  during 
a  long  contest  for  the  dignity  no  descendant  from  them  claimed  it. 

Michael  James  Robert  Dillon,  Earl  of  Roscommon,  in  Ireland, 

presented  his  petition  to  the  House  of  Lords  (i)  in  1822,  claiming 

a  right  to  vote  at  the  election  of  representative  Peers  of  Ireland, 

and  praying  that  such  right  might  be  admitted.    From  the  petition, 

and  the  printed  case  afterwards  presented  by  the  claimant,   it 

appeared  that  Sir  James  Dillon  was  created  Baron  of  Kilkenny 

West,  by  letters  patent  in   the  year  1619,  and   by  other  letters 

patent,   dated   1622,   was  advanced    to   the    dignity  of    Earl  of 

Roscommon,  to  hold  to  him  and  the  heirs  male  of  his  body ;  that 

he  died  in  1641,  leaving  seven  sons,  born  in  the  order  in  which 

they  are  here  named,  viz.  Robert,  Lucas,  Thomas,  Christopher, 

George,  John,  and  Patrick,  and  was  succeeded  by  *his  eldest  son        [  ♦gu  ] 

Robert,  who  died  in  1642,  leaving  two  sons,  James  by  his  first 

wife,  and  Carey  by  his  third  wife,  his  second  son  Henry,  by  his 

second  wife,  having  died  before  himself:  that  Robert,  the  second 

Earl,  was  succeeded  by  his  eldest  son,  the  said  James,  who  died 

in  1649,  leaving  an  only  son  Wentworth,  who  became  fourth  Earl 

of  Roscommon,  and  died  in  1684,  without  issue,  whereupon  the 

said  Carey  Dillon,  his  uncle,  succeeded  to  the  said  dignities  :  that 

he  (Carey,  the  fifth  Earl)  died  in  1689,  leaving  one  son  who  became 

sixth  Earl  of  Roscommon,  and  died  in  1715,  leaving  two  sons 

Robert  and  James;  the  former  succeeded  his  father,  and  dying 

without  issue  male,  was  succeeded  by  his  brother  James,  eighth 

Earl,  upon  whose  death  in  1746,  without  issue  male,  the  line  of 

Robert,  second  Earl,  and  first  son  of  the  first  Earl,  became  extinct. 

The  dignities  then  devolved  on  the  line  of  Lucas,  second  son  of  the 

first  Earl.     That  Lucas  had  left  a  son,  James  Dillon,  who  left  two 

sons,   Lucas   and  Patrick;   the   former   died   without  issue,   and 

Patrick  had  issue,  five  sons,  viz.  James  (who  died  without  issue  in 

(1)  Pursuant  to  the  4th  Article  of  dignity,  the  petition  ought  to  bo  to 
the  Act  of  Union  with  Ireland.  But  the  Grown.  Vide  infra  ^  the  Ear!  of 
if  there  is  any  question  affecting  the       WaierfunTs  ca^e,  p.  55,  j>o«^ 
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Earl  OP  his  father's  lifetime),  Eobert,  John,  Arthur,  and  Thomas.  Robert 
MON's  Claim,  the  eldest  of  these  was  serving  in  the  French  army  at  the  time  of 
the  death  of  James  the  eighth  Earl ;  he  assumed  the  title,  but  did 
not  take  his  seat  in  the  House  of  Lords.  Upon  his  death  in  Paris 
in  1770,  without  issue,  John,  his  next  brother  and  heir,  took  the 
title,  but  being  poor  and  also  a  Boman  Catholic,  he  did  not  take 
his  seat  in  the  House.  He  died  in  1782.  The  title  was  dormant 
for  some  years  afterwards:  it  was  claimed  in  1791,  by  Eobert 
Dillon,  since  deceased,  as  the  descendant  and  heir  male  of  Patrick, 
the  seventh  son  of  the  first  Earl :  that  claimant's  petition  was 
[  •lOO  ]  referred  by  the  Lord-Lieutenant  *to  the  Irish  House  of  Lords,  and 
by  the  House  to  their  Committee  for  Privileges,  who,  after  receiving 
a  great  deal  of  evidence  in  support  of  the  claim  in  1792  and  1793, 
were  upon  the  point  of  declaring  the  same  to  be  made  out,  when 
Patrick  Dillon,  son  of  John,  the  tenth  Earl,  was  brought  forward, 
and  proof  having  been  given  of  his  legitimacy,  which  had  been 
questioned,  he  was  declared  entitled,  and  in  1799  he  took  his  seat 
in  the  last  Parliament  of  Ireland.  This  Patrick,  the  eleventh 
Earl  of  Eoscommon,  died  in  1816  without  issue  male,  and  with 
him  the  line  of  Lucas,  second  son  of  the  first  Earl,  became 
extinct.  The  petition  and  case  further  stated  that  the  third, 
fourth,  fifth,  and  sixth  sons  of  the  first  Earl  having  died  young 
and  without  issue,  the  dignities  devolved  on  the  petitioner  as  heir 
male  of  the  body  of  Patrick  the  seventh  son  ;  for  that  said  Patrick 
had  issue,  two  sons,  James  and  George  Dillon;  James  the  elder 
lived  at  Eath  in  the  King's  county  in  Ireland,  and  had  by  his  first 
wife,  two  sons,  Edward  and  Veale  Dillon ;  Edward  the  elder  son 
left  an  only  son,  Eobert,  who  was  the  unsuccessful  claimant  before 
the  Irish  House  of  Lords  against  Patrick  the  eleventh  Earl ;  said 
Eobert  died  in  1802,  without  issue,  and  his  brother  Veale  having 
also  died  without  issue  male,  the  dignities  devolved  on  the  issue  of 
their  father,  the  said  James  Dillon  of  Eath,  by  his  second  wife,  by 
whom  he  had  three  sons,  Michael,  Francis,  and  James;  Michael, 
the  eldest  of  the  three,  had  two  sons,  John,  who  died  young  and 
unmarried,  and  James,  a  surgeon  in  Dublin,  who  had  issue  two 
sons ;  Michael  and  Anthony  Dillon ;  Michael,  the  elder,  was  an 
oflScer  in  the  Dublin  militia,  and  was  slain  in  the  battle  of  New 
Boss,  county  of  Wexford,  by  the  rebels,  in  the  year  1798,  leaving 
his  wife  pregnant  of  the  petitioner,  who  was  born  in  the  month 
of  October  of  that  year. 
[  101 J  The  petition  was  referred  to  the  Committee  of  Privileges,  who 


VOL.  xLix.]     1828.     H.  L.     6  CL.  &  PIN.  101—102.  33 

met  on  it,  for  the  first  time,  in  July,  1823,  and  frequently  after-       Eabl  op 

wards  in  every  session  of  Parliament  up  to  and  including  that  of  moxs claim. 

1828,  (viz.  the  5th  of  April,  and  the  13th,  17th,  and  20th  of  May, 

1824;  the  24th  of  March,  the  21st  and  28th  of  April,  the  30th  of 

May,  and  the  2nd  and  6th  of  June,  1825 ;  the  27th  of  April,  1826 ; 

the  10th  and  17th  of  May,  and  the  7th  and  21st  of  June,  1827,  and 

the  21st  of    May,  and  4th  and  18th  of  June,  1828)  Mr.  Lynch 

appearing  as  counsel  for  the  petitioner  up  to  the  session  of  1826, 

and  Mr.  Sydney  Taylor  from  that  time  up  to  the  final  establishment 

of  the  claim.     The  Attorney-General  (first,  Sir  J.  S.  Copleyy  and 

afterwards  Sir  C.  Wctherell)  attended  for  the  Crown. 

In  the  beginning  of  the  session  of  1824,  another  petition,  presented 
to  the  House  by  Francis  Stephen  Dillon,  claiming  the  said  dignities 
and  right  of  voting,  &c.  as  the  descendant  and  heir  male  of  Thomas, 
third  son  of  the  first  Earl,  was  referred  to  the  Committee ;  and  Mr. 
Gifford  attended  as  his  counsel  to  watch  the  proceedings  on  his 
behalf.  An  order  was  then  made  to  the  efifect  that  both  claimants 
should  give  in  printed  cases  containing  their  respective  pedigrees 
and  statements  of  the  evidence  on  which  they  relied  in  support  of 
their  respective  claims,  especially  as  one  of  them  had  to  prove  the 
non-existence  of  any  descendants  from  the  third,  fourth,  fifth,  and 
sixth  sons,  of  the  first  Earl.  The  first  claimant  complied  with  that 
order ;  the  second  presented  a  petition  by  his  agent  (being  himself 
in  prison  for  debt),  stating  his  want  of  means  to  pay  the  expenses 
of  complying  with  it ;  and  praying  that  no  adjudication  would  be 
made  on  the  disputed  right  until  the  then  next  ensuing  session, 
when  he  hoped  to  be  able  to  prosecute  his  claim. 

In  June,  1825,  the  Committee,  after  examining  the  said  agent,  [  102  ] 
reported  to  the  House  that  F.S.  Dillon  was  unable  on  account  of  his 
circumstances  to  establish  his  claim ;  that  it  appeared  to  them 
material  to  be  put  in  possession  of  such  information  respecting  it 
as  he  could  furnish,  and  that  therefore  the  Attorney-General  for 
Ireland  should  direct  some  person  to  attend  him  and  receive  such 
information.  The  House  ordered  accordingly,  and  in  March,  1826, 
the  Irish  Attorney-General  made  a  report  in  the  matter  so  referred 
to  him,  and  the  Committee  of  Privileges,  after  examining  it,  again 
reported  to  the  House  that  divers  matters  were  therein  suggested 
as  evidence  of  the  right  of  F.  S.  Dillon  to  the  dignity,  and  which 
the  Committee  conceived  fit  for  further  inquiry ;  and  for  that 
purpose  they  recommended  that  the  Attorney-General  for  Ireland 
should  attend  them  on  this  claim — it  being  his  privilege  as  well 
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Karl  OF  as  his  duty  to  attend  on  claims  to  Irish  Peerages;  and  that  in 
MON's  Claim,  the  meantime  he  should  obtain  such  evidence  as  he  could  respect- 
ing it.  The  House  made  an  order  to  the  effect  so  suggested  ;  and 
in  pursuance  thereof  the  said  Attorney-General  made  a  further 
report,  and  counsel  on  his  behalf  attended  each  sitting  of  the 
Committee  (first  Mr.  Nolan^  and  afterwards  Mr.  Joy),  and  from 
that  time  no  other  counsel  attended  for  F.  S.  Dillon.  {VUlc 
infra,  pp.  36  and  37.) 

The  evidence  given  (1824-5)  on  behalf  of  the  first  claimant 
consisted,  among  other  matters,  of  attested  copies  of  the  enrol- 
ments of  the  patents  of  creation  (1619  and  1622) ;  of  entries  in  the 
Journals  of  the  House  of  Lords  in  Ireland,  showing  the  sittings 
there  of  all  the  Earls  of  Roscommon,  except  the  ninth  and  tenth 
(who  were  Boman  Catholics) ;  and  of  the  minutes  of  the  Committee 
[  •los  ]  of  Privileges  of  that  House  in  *1792  and  1793.  As  Robert  Dillon, 
then  claimant,  proved  to  the  satisfaction  of  that  Committee  his 
descent  from  Patrick,  the  first  Earl's  seventh  son,  from  whom  this 
claimant  also  derived  his  descent,  this  claimant's  counsel  contended 
that  the  proofs  for  the  former  in  that  respect  were  proofs  for  the 
latter  ;  and  as  the  witnesses  had  all  died,  their  depositions,  received 
and  recorded  in  the  Irish  House  of  Lords,  ought  to  be  received  by 
this  House. 

The  Attorney-General  {Sir  J.  S.  Copley)  objected  to  the  reception 
of  the  minutes,  on  the  ground,  first,  that  it  did  not  appear  that  the 
Attorney-General,  on  behalf  of  the  Crown,  watched  the  evidence 
before  the  Irish  Committee ;  and  secondly,  that  as  this  evidence,  if 
unfavourable  to  the  claimant,  could  not  be  received  here  against 
him,  so  it  could  not  be  received  for  him. 

Mr.  Gijford  also  objected,  on  the  ground  that  F.  S.  Dillon, 
the  counter-claimant,  had  no  opportunity  of  cross-examining  the 
witnesses  before  the  Irish  Committee  of  Privileges. 

Mr»  Lynch,  in  answer  to  the  last  objection,  said,  F.  S.  Dillon  was 
cognizant  of  the  whole  of  the  proceedings  in  the  Irish  House  of 
Lords,  for  he  was  then  assisting  the  claimant,  Robert  Dillon. 
(That  was  afterwards  proved  by  a  witness.)  To  the  other  objec- 
tions he  answered,  that  the  Irish  Attorney-General  attended  the 
Committee  of  Privileges  in  1792  and  1793,  at  every  sitting,  and 
cross-examined  the  witnesses.  (The  minutes  themselves  showed 
that  fact.) 

The  Committee  informed  the  counsel,  that  the  House  always 
receives   its    own    proceedings  in    evidence;    and    therefore  the 
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proceedings  of    the    Committee    of   Privileges  in    Ireland  were      Earl  of 
admissible  generally;    but  still,  if    it    should    appear   that  any  mon'b Claim. 
^evidence  was  received  by  that  Committee  that  ought  not  to  be       [  *104  ] 
received,  it  would  be  open  for  this  Committee  to  reject  it. 

An  attested  copy  of  these  minutes  was  first  produced  from  the 
custody  of  Mr.  Alsop,  who  had  been  the  solicitor  and  also  the 
relative  of  Robert  Dillon,  the  claimant  in  1792,  and  who  was  now 
agent  for  the  present  claimant.  It  appearing  by  the  Lords' 
Journals  (Irish),  that  a  copy  of  the  minutes  of  proceedings  was 
ordered  to  be  made  out  for  Robert  Dillon,  the  Committee  admitted 
the  copy  de  bene  esse.  The  original  minutes  were  afterwards 
produced  from  the  custody  of  the  heir-at-law  of  Robert  Dillon,  to 
whom,  it  appeared  by  an  order  in  the  Journals,  they  were  delivered, 
and  a  witness  proved  that  he  was  not  able  to  find  them  among 
the  records  of  the  Irish  Parliament.  The  Committee  received 
them  absolutely. 

Mr.  Lynch  required  the  depositions  of  a  Mr.  Andrew  Heame, 
contained  in  the  minutes,  to  be  read.  In  answer  to  various  objec- 
tions, he  said  they  were  depositions  taken  under  a  commission, 
ordered  by  the  House  of  Lords  in  Ireland  to  be  issued  for  the 
examination  of  Heame,  a  material  witness,  but  not  able  to  attend 
that  House  in  consequence  of  ill  health.  The  AUorncy-General 
and  Robert  Dillon  joined  in  that  commission,  each  naming  two 
commissioners,  and  each  framing  interrogatories  for  the  examina- 
tion of  the  witness.  He  submitted  that  depositions  so  taken  did 
not  fall  within  the  rule  laid  down  in  the  Berkeley  Peerage  case. 

The  Committee  admitted  them,  and  also  a  pedigree  which  was 
annexed  to  them,  and  they  were  read,  showing  that  Andrew 
Heame,  having  a  brother  in  the  Austrian  military  service,  applied 
to  the  eighth  Earl  of  Roscommon,  with  whom  he  was  well 
acquainted,  *and  obtained  from  him  a  statement  and  pedigree  of  [  *^^'^  ] 
the  Dillon  family,  of  whom  he,  Heame,  was  one,  his  mother 
being  the  granddaughter  of  Patrick,  the  seventh  son  of  the  first 
Earl.  The  object  he  had  in  obtaining  the  history  of  the  family 
was  to  send  it  to  his  brother,  to  whom  it  would  be  useful  in  gaining 
advancement  in  the  foreign  service.  The  eighth  earl  distinctly 
stated  to  him,  that  the  third,  fourth,  fifth,  and  sixth  sons  of  the 
first  Earl  died  without  leaving  issue,  and  that,  on  the  extinction 
of  the  descendants  of  the  second  son,  the  dignity  of  Earl  of 
Roscommon  would  devolve  on  the  Dillons  of  Rath  the  descen- 
dants of  the  seventh  son.    The  widow  of  the  seventh  Earl,  with 
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Eabl  of  whom  Heame  was  acquainted,  made  a  similar  statement  to  him 
MON's  Claim,  of  the  state  of  the  Dillon  family. 

Mr.  Lynch  offered  to  give  in  copies  of  registries,  and  also 
evidence  of  reputation,  of  marriages,  births  and  deaths. 

The  Committee  informed  him  that  copies  of  registries  had  not 
been  received  on  claims  of  English  peerages  since  the  Chandos 
case  ;  the  original  registries  were  always  required.  They  did  not 
intend  to  apply  that  rule  strictly  in  the  present  case,  but  still  it  was 
necessary  to  make  some  rule  in  respect  to  registries ;  and  in  order 
to  let  in  evidence  of  reputation,  it  should  first  be  shown  that  searches 
were  made  for  registers.  It  was  extremely  important  to  observe 
conformity  of  proceeding  on  English  and  Irish  claims  of  peerage. 

A  witness  was  then  examined  as  to  the  searches  he  made,  without 
finding  registers  of  certain  marriages.  He  produced  some  marriage 
settlements,  which  were  received  as  evidence  of  the  marriages, 
being  supported  by  evidence  of  reputation,  which  was  also  admitted 
generally  to  prove  deaths,  on  the  representation  that  registries  of 
[  *106  ]  any  sort  were  most  *irregularly  kept  in  Ireland,  and  in  many 
places  there  not  kept  at  all. 

The  case  of  the  first  claimant  was  closed  in  1826;  but  the 
counter-claimant  not  being  able  to  attend  nor  appear  by  counsel  or 
agent  from  the  last  sitting  in  1825,  the  Committee  postponed  the 
further  consideration  of  the  case  to  the  session  of  1827,  intimating 
their  expectation  that  the  Attorney-General  for  Ireland  would,  in 
the  mean  time,  take  the  necessary  means  of  furnishing  all  the 
evidence  that  he  could  collect. 

In  the  session  of  1827,  the  Attomey-General,  Sir  C.  JVethercllj 
opened  to  the  Committee  the  case  of  F.  S.  Dillon,  and  examined  his 
witnesses,  assisted  by  the  counsel  representing  the  Attorney-General 
for  Ireland.  The  evidence  given  in  his  behalf  consisted  of  the 
reports  before  mentioned,  as  furnished  by  the  Irish  Attorney- 
General  (which  stated  that,  on  claimant's  suggestion,  searches  had 
been  made  for  wills  in  the  Prerogative  and  Consistorial  Courts  of 
Dublin,  the  Consistorial  Courts  of  Meath,  &c.,  from  1620  to  1782, 
and  among  several  other  records,  without  discovery  of  any  evidence 
applicable  to  his  claim) ;  of  an  alleged  correspondence  between  his 
father  and  the  tenth  Earl  of  Boscommon  (which  was  not  admitted 
in  evidence) ;  of  an  inscription  on  a  tombstone ;  and  of  evidence  of 
reputation  that,  on  the  death  of  the  tenth  Earl,  the  dignity  would 
go  to  this  claimant's  family.  The  examination  of  witnesses  took  up 
several  days.     Their  evidence  is  stated  in  the  speeches  of  counsel. 
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Mr.  Sydnri/  Tayhr,  who  had  been  counsel  for  the  first  claimant      Eabl  of 
since  1826,  summed  up  his  case  on  the  2l8t  of  June,  1827.    After  mon's  claim. 
adverting  to  the  pedigree  of   his  client,  and  to  the  proceedings 
before  stated,  he  proposed  first,  to  dispose  of  the  case  of    the 
♦counter-claimant.     That  case  rested  on  a  correspondence,  consist-       [  •lo?  ] 
ing  of  letters  alleged  to  have  passed  in  1771  between  his  father 
James  Edward  Dillon,  and  John,  the  tenth  Earl;  secondly,  an 
inscription    on    an    ancient    tombstone;    thirdly,   on  reputation 
respecting  the  heir  to  the  title,  after  the  extinction  of  the  line  of 
Lucas,  second  son  of  the  first  Earl.     The  letters  were  not  admitted 
in  evidence ;  but  as  they  were  set  forth  in  the  case,  he  submitted 
that  he  had  a  right  to  comment  on  them,  to  guard  against  any 
prejudice  from  them. 

Lord  Bedesdale: 

There  is  one  point  of  view  in  which  it  may  be  proper  to  comment 
upon  them,  namely,  that  when  a  person  brings  forward  fabricated 
evidence,  suspicion  is  cast  on  all  his  evidence.  If  it  can  be  shown 
that  these  letters  are  fabricated,  then  that  fact  gives  a  tone  and 
character  to  the  whole  case.  Another  circumstance  of  the  same 
description,  in  this  claimant's  case,  is  that  he  has  altered  his  first 
pedigree,  shifting  one  person  out  of  it :  at  least,  the  evidence  he 
has  produced  throws  that  person  out  of  the  case. 

Sir  C.  Wetherell  : 

As  the  letters  are  not  in  evidence,  it  is  unnecessary  to  observe 
upon  them. 

Lord  Bedesdale  : 

The  duty  of  the  Attorney-Genercd  in  this  case  is  extremely 
difficult.  It  is  his  duty  to  see  that  an  improper  claimant  has  not 
the  title,  and  also  to  see  that  the  proper  claimant  has  it ;  and  that 
duty  is  extremely  difficult  in  the  situation  in  which  he  stands  in 
this  case.  If  this  claimant  had  the  means  of  bringing  his  claim 
before  the  House,  he  would  have  his  own  counsel.  Your  Lordships 
are  embarrassed  by  the  circumstance  of  the  Attorney-General  being 
also  counsel  for  the  claimant  as  well  as  for  the  Crown.  This  person 
after  proceeding  to  a  certain  extent,  abandoned  the  claim  for  want 
of  means  of  proceeding  in  it;  and  your  Lordships  then  directed 
*that  the  Attorney-General,   under  those    circumstances,  should       [  ♦io8  ] 
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EiLBLOF     proceed  with  his  claim,  patting  the  Attorney-General  in  a  situation 

RoSCOM' 

MON's  Claim,  in  which  he  never  appeared  before. 

The  Lobd  Chancellor  (Lord  Ltndhurst)  : 

I  think  it  is  clearly  competent  to  Mr.  Taylor y  if  he  thinks  proper, 
to  comment  upon  these  letters,  for  I  understand  they  are  set  out  in 
the  counter-claimant's  case.  Whatever  the  claimant  has  stated  to 
your  Lordships  is  a  fair  subject  for  observation  for  the  counsel  who 
opposes  his  claim ;  and  therefore,  although  these  letters  have  not 
been  received  in  evidence,  yet,  as  a  statement  of  them  has  been 
laid  before  vour  Lordships,  it  is  competent  for  the  learned  counsel 
for  the  other  party  to  comment  upon  them.  What  the  noble  and 
learned  Lord  has  said  is  very  true  ;  the  matter  brought  forward  by 
the  claimant  may  be  very  material  as  throwing  discredit  on  the  other 
parts  of  his  case,  particularly  that  part  relating  to  the  tombstone. 

A/r.  Taylor  then  commented  on  the  correspondence  alleged  to 
have  passed  between  the  counter-claimant's  father  and  John,  the 
tenth  Earl,  in  1771,  showing,  by  intrinsic  evidence,  that  they  were 
fabricated  for  the  purpose  of  this  inquiry.  He  next  discussed  the 
evidence  of  the  witness  who  produced  the  inscription  on  the  tomb- 
stone in  the  churchyard  of  the  parish  of  Kilkenny  West,  and  which 
was  in  these  words :  ''  Underneath  lieth  the  body  of  Thomas  Dillon, 
of  Kilkenny  West*,  in  this  county;  also  the  body  of  Laurence  Dillon, 

son  of  the  said  Thomas, 

late  of  Ardnaglog,  in  the  county  of  Roscommon,  A  who  descended 
from  the  Barons  of  Kilkenny  West."  Supposing  this  inscription  to 
be  genuine,  he  submitted  that  it  only  proved  that  the  "  Thomas,  who 
descended  from  the  Barons  of  Kilkenny  West,"  was  not  the  third  son 
[  *109  J  of  James,  first  Earl  of  Boscommon,  who  *was  made  Baron  of  Kilkenny 
West  only  three  years  before  he  was  created  Earl  of  Roscommon,  but 
was  descended  from  the  old  territorial  Barons  of  Kilkenny  West ;  for 
if  he  had  been  the  third  son  of  James  the  Earl,  undoubtedly  the 
higher  title  would  be  inscribed  on  the  tombstone,  and  not  the  inferior 
title  only:  the  two  dignities  having  been  created  at  almost  the  same 
time,  long  before  any  of  the  first  Earl's  sons  or  descendants  died. 

The  reputation  of  the  counter-claimant's  father  being  next  heir 
to  the  title,  after  the  family  of  John,  the  tenth  Earl,  depended  on 
the  evidence  of  witnesses  who  were  not  members  of  the  family,  and 
knew  little  about  the  family.  Their  testimony  was  contradicted  by 
witnesses  who  were  connected  with  the  family. 
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He  next  commented  on  the  shifting  of  the  counter-claimant's      Earl  op 
pedigree,  which  he  observed  was   three  times  varied,  so  that  no  mos's  claim. 
credit  could  be  given  to  any  part  of  the  case  made  by  the  counter- 
claimant,  or  to  the  evidence  given  in  support  of  it. 

The  case  of  M.  J.  E.  Dillon  rested  on  the  depositions  of  Andrew 
Heame,  taken  before  the  Irish  House  of  Lords  on  the  claim  of 
Bobert  Dillon  in  1792,  stating  that  the  four  sons  of  the  first  Earl, 
Thomas,  Christopher,  George,  and  John,  died  without  issue  male. 
Copies  of  these  depositions  were  made  with  a  view  to  renew  that 
claim  after  the  death  of  Patrick,  last  Earl,  who  succeeded  against 
Bobert  on  that  occasion  :  they  were  identified  by  Mr.  Alsop,  who 
was  then  solicitor  for  Bobert,  and  were  received  in  evidence  by 
their  Lordships  de  bene  esse.  But  the  original  depositions  after- 
wards found  in  the  possession  of  the  next  of  kin  or  heir  of  Bobert, 
to  whom  they  were  delivered  by  order  of  the  Irish  House  of  Lords, 
were  conclusive  evidence.  These  depositions  were  taken  by  com- 
missioners named  by  Bobert  and  Patrick,  the  claimants  before  the 
Irish  *House  of  Lords,  the  Attorney -General  having  the  execution  [  *iio  ] 
of  the  commission.  It  was  executed  in  March,  1792.  The  order 
for  the  issuing  of  it  was  produced,  dated  the  20th  of  that  month, 
and  Jane  Hearne,  daughter  of  Andrew,  remembered  the  taking  of 
her  father's  depositions  by  commissioners,  and  she  proved  his 
signature  to  them.  The  evidence  left  no  doubt  of  the  identity  of 
the  depositions,  and  their  contents  left  little  or  no  doubt  of  the 
right  of  succession  to  this  dignity ;  for  it  appeared  by  them  that  to 
this  Andrew  Heame,  James  the  eighth  Earl  of  Boscommon  gave 
the  pedigree  of  the  family,  not  with  a  view  to  any  contest  for  the 
peerage,  but  because  Andrew  Hearne's  brother  was  in  the  Austrian 
military  service,  and  he  was  desirous  of  showing  that  he  belonged 
to  a  distinguished  family,  that  being  the  surest  road  to  promotion 
in  that  service.  The  depositions  stated  that  the  pedigree  and 
statement  given  by  the  eighth  Earl  were  confirmed  by  the  widow 
of  the  seventh  Earl.  Andrew  Hearne  forwarded  a  copy  of  the 
pedigree  to  his  brother,  and  kept  another  copy,  which  was  annexed 
to  his  depositions,  and  there  the  descendants  of  the  first  Earl's 
seventh  son  appeared  to  be  next  in  succession  to  the  dignity,  after 
the  extinction  of  the  descendants  of  the  first  and  second  sons.  Three 
witnesses,  connected  with  the  Dillon  family,  proved  that  John,  the 
tenth  Earl,  told  each  of  them  that  Bobert  Dillon,  the  claimant  in 
1792,  descended  from  that  seventh  son,  was  next  in  succession 
to  the  title;  several  other  relations  spoke  to  the  same  effect  by 
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E\BL  OP      reputation  in  the  family ;  from  all  which  it  might  be  presumed  that 
MON's^LAiM.  the  fouf  intermediate  sons  of  the  first  Earl  died  without  issue. 

The  Attorney-General  asked  for  time  for  considering  the 
evidence.  It  was  only  on  that  day  that  the  petition  of  a  third 
[  *Jii  ]  claimant  had  been  put  into  his  hands.  (This  *was  the  petition  of 
Thomas  Wentworth  Dillon,  a  minor  of  the  age  of  thirteen  years, 
of  the  parish  of  Falmouth,  in  Cornwall,  stating  that  he  was  the 
eldest  lineal  descendant  from  Christopher  Dillon,  fourth  son  of  the 
first  Earl  of  Boscommon,  and  the  eldest  male  descendant  of  that 
Earl,  in  a  collateral  line ;  that  the  lines  of  the  first,  second,  and 
third  sons  were  extinct,  &c.  and  praying  that  his  right  to  the  said 
dignity,  and  to  vote  in  the  election  of  Irish  representative  Peers, 
be  allowed.  This  petition,  presented  to  the  House  on  the  9th  of 
April,  1827,  was  referred  by  the  House  to  the  Committee,  before 
whom  a  printed  case  was  laid  on  behalf  of  the  petitioner.) 

Lord  Bedesdale: 

My  Lords,  what  has  occurred  in  this  case  shows  that  the  House 
ought  to  take  some  steps  to  have  cases  of  this  description  more 
properly  brought  forward.  Of  the  claim  last  mentioned,  undoubtedly 
we  are  bound  to  take  notice :  your  Lordships  will  observe  that  it  is 
accompanied  by  what  is  called  a  case,  but  which  is  no  case ;  and 
that  case,  such  as  it  is,  has  only  just  been  laid  upon  your  Lord- 
ships' table,  though  it  ought,  according  to  the  rules  of  the  House, 
to  have  been  presented  at  an  earlier  period.  My  Lords,  that  case 
states  nothing  ;  it  is  no  more  than  a  repetition  of  what  is  stated  in 
the  petition  :  it  does  not  state  any  evidence  from  which  your  Lord- 
ships can  draw  any  conclusion  that  the  facts  stated  are  true ;  there 
is  nothing  to  show  that  there  is  any  evidence  in  support  of  the 
claim.  Your  Lordships  will,  perhaps,  previously  to  the  next  meet- 
ing, think  it  advisable  that  the  Attornei/-Oeneral  should  inquire,  as 
a  preliminary  step,  what  is  the  evidence  that  this  claimant  is  a 
descendant  of  thd  fourth  son  of  the  first  Earl  of  Roscommon  ;  for 
it  would  be  a  waste  of  time  to  go  into  the  evidence  of  a  subsequent 
[  *ii2]  descent,  unless  that  fact  can  *be  in  some  measure  established.  If 
the  Attorney 'General  can  satisfy  himself  that  there  is  presumptive 
evidence  of  that  fact,  it  would  be  material  for  your  Lordships  to 
consider  how  far  you  ought  to  postpone  your  final  decision  with 
respect  to  the  claim  of  Francis  Stephen  Dillon,  which  has  now 
been  fully  investigated,  and  it  will  be  for  your  Lordships  to  decide 
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upon  that  after  you  shall  have  heard  the  observations  of  the      Eabiof 

ROSCOM- 

Aitornei/'General  upon  the  subject.  With  respect  to  this  claimant,  mokb Claim. 
I  would  suggest  to  the  consideration  of  the  Attorney-General  whether 
it  is  not  most  important  that  the  connexion  with  the  fourth  son 
should  be  established  to  his  satisfaction,  before  we  say  that  this 
claimant  has  a  right  to  call  the  attention  of  the  House  to  the 
subsequent  part  of  his  pedigree. 

My  Lords,  it  is  very  easy  to  raise  a  reputation ;  none  of  your 
Lordships  now  present  was  in  the  House  at  the  period  of  the  claim 
to  the  Chandos  Peerage,  in  which  there  was  evidence  of  reputation, 
that,  when  it  came  to  be  examined,  was  utterly  rejected  ;  it  was  the 
evidence  of  a  person  highly  respectable,  but  it  was  so  improbable 
that  it  was  impossible  to  give  any  credit  to  it.  It  is  so  easy  to 
raise  reputation  upon  the  subject,  that  mere  reputation,  without 
any  proof  to  support  it,  is  a  very  miserable  species  of  evidence  in 
cases  of  this  description ;  but  it  is  certainly  true  that  in  many  cases 
it  is  impossible  to  give  any  other  evidence.  I  should,  therefore, 
submit  the  desirableness  that  the  Attorney-General  should,  between 
this  time  and  the  next  meeting  of  the  Committee,  investigate  the 
particular  fact  of  connexion  between  the  family  of  this  new  claimant 
and  the  fourth  son  of  the  first  Earl,  and  that  reasonable  evidence 
should  be  ofiEered  of  that  connexion  before  we  determine  on  our 
future  course  of  proceedings.  The  family  of  this  claimant  is  repre- 
sented as  having  lived  in  Cornwall,  and  the  person  from  whom  he 
claims  ^descent,  the  fourth  son  in  the  case,  is  stated  to  have  married  [  *113  ] 
into  a  respectable  family  in  Cornwall.  If  that  fact  be  true,  much 
of  the  evidence  already  given  before  your  Lordships  is  very  extra- 
ordinary; for  that  the  fourth  son  of  the  first  Earl  should  have 
married  into  a  respectable  family  in  Cornwall,  and  that  that  fact 
should  not  have  been  at  all  known  to  the  succeeding  Earls,  of 
whose  declarations  on  the  subject  we  have  had  evidence  laid  before 
us  to  the  efifect  that  they  never  knew  of  such  a  family,  does  appear 
very  extraordinary.  Unless  therefore  that  connexion  can  be  estab- 
lished in  the  first  place  to  your  Lordships'  satisfaction,  it  would  be 
a  waste  of  time  to  prove  the  subsequent  part  of  the  pedigree,  and 
it  would  also  be  a  considerable  additional  expense  to  this  claimant ; 
for  if  he  cannot  make  out  the  first  part,  it  would  be  in  vain  for  him 
to  proceed  to  make  out  the  subsequent  part. 

The  expense  of  such  a  proceeding  is  a  matter  of  consideration, 
and  it  has  been  suggested  that  the  Crown  should  bear  it.  There  is 
certainly  great  propriety  in  the  Crown  examining  into  the  subject 
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Eabl  of  fully,  for  the  purpose  of  preventing  an  improper  person  from  having 
HON*B  Claim,  the  peerage ;  but  it  is  very  important  for  your  Lordships  to  consider, 
whether,  if  you  order  the  expense  of  such  claims  in  the  way  in 
which  you  can  recommend  this  to  be  borne  by  the  Crown,  you  are 
not  encouraging  adventurers  in  such  cases  to  an  extent  which  may 
be  highly  dangerous.  In  the  course  of  my  professional  life  I  have 
been  witness  to  several  cases  in  which  great  mischief  has  arisen 
from  the  charitable  disposition  of  persons  to  support  claims,  of 
which  they  knew  nothing.  I  recollect  particularly  the  case  of  a 
person  of  the  name  of  Corhett,  who  thought  proper  to  harass  the 
devisee  of  the  last  baronet  of  the  family  of  Corbett,  in  Shropshire, 
[•114]  for  many  years,  being  supported  by  subscriptions,  *having  no  pre- 
tence whatever  to  the  estate  he  claimed ;  because  if  he  was  the 
person  whom  he  represented  himself  to  be,  he  was  clearly  barred  by  a 
recovery  suffered  by  the  late  baronet,  who  devised  his  estate  to 
Archdeacon  Corbett,  and  I  have  learned  from  the  Archdeacon  that 
those  claims  cost  him  8,000{.,  though  they  were  dismissed  with 
costs  to  be  paid  by  the  claimant,  that  claimant  not  being  worth  one 
shilling.  The  Archdeacon  had  to  pay  his  own  expenses.  Adventurers 
of  this  description  are  easily  found,  and  there  are  persons  who  go 
about  for  the  purpose  of  supporting  such  claims,  and  who  maintain 
themselves  by  supporting  them.  I  have  good  reason  to  suppose 
that  in  one  case,  which  I  will  not  mention,  considerable  sums  have 
been  obtained  in  that  way,  in  support  of  a  claim  of  this  description. 
I  may  mention  the  Stafford  Peerage  case;  some  of  the  tenants  of 
my  Lord  Stafford  were  prevailed  upon,  under  promises  of  obtaining 
leases  if  the  person  succeeded  in  his  title,  to  advance  considerable 
sums  of  money.  Under  these  circumstances,  I  think  your  Lordships 
ought  to  be  very  cautious  of  giving  any  orders  which  might  lead 
to  throwing  the  expense  of  claims  of  this  description  on  the  public. 
With  respect  to  the  sort  of  inquiry  which  is  necessary  in  order  to 
prevent  an  improper  person  from  succeeding  to  a  dignity,  it  is  the 
duty  of  the  officers  of  the  Crown  to  exert  themselves  for  the  pur- 
pose ;  but  it  should  be  done  by  the  officers  of  the  Crown,  and  no 
4>ther  party  should  be  allowed  to  be  in  the  situation  of  agent  or 
solicitor.  In  the  case  of  the  Berkeley  Peerage^  your  Lordships 
appointed  for  that  purpose  a  person  of  considerable  reputation,  who 
was  recommended  upon  this  ground,  that  from  his  habits  of  business 
and  his  residence  upon  the  spot,  he  was  likely  to  be  extremely  well 
[  ^115  ]  informed,  and  I  believe  *that  much  of  the  evidence  which  was 
brought  forward  was  discovered  by  that  person's  exertions. 
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From  the  manner  in  Trhich  this  claim  has  been  presented  on  eablof 
behalf  of  this  family  in  Cornwall,  who  seem  never  to  have  had  any  mons claim. 
idea  of  making  a  claim  till  the  other  day,  I  trust  your  Lordships 
will  not  proceed  on  it  till  the  Attorney-General  has  satisfied  himself 
that  there  are  reasonable  grounds  for  supposing  that  that  family  are 
descended  from  the  fourth  son  of  the  first  Earl  of  Boscommon. 
The  evidence  upon  that  subject  must  be  short,  but  it  ought  to  be 
clearly  laid  before  the  Attorney  General;  and  if  he  is  satisfied  that 
there  is  probable  ground  for  presuming  the  claimant  was  descended 
from  that  son,  your  Lordships  may  do  that  which  may  then  appear 
proper ;  but  unless  that  is  done,  I  think  your  Lordships  ought  not 
to  take  up  the  case,  as  desired  by  the  claimant. 

The  Eabl  of  Limerick: 

My  Lords,  I  wish  to  make  one  observation.  I  have  attended  the 
whole  of  this  case.  The  hardship  that  has  been  imposed  upon  the 
first,  I  may  say  unfortunate  claimant,  in  respect  to  the  expense  to 
which  he  has  been  subject,  has  been  very  severe.  He  has  had  to 
struggle  with  the  first  counter-claimant,  who  is  supported  by  the 
public,  and  who,  it  is  apparent  from  his  own  showing,  had  no 
ground  to  stand  upon.  And  now,  I  may  say,  at  the  twelfth  hour 
comes  forward  another  counter-claimant,  a  person  never  heard  of 
by  your  Lordships^  though  he  or  his  friends  must  have  known  of 
the  proceedings  before  this  House  during  the  last  four  or  five  years. 
He  claims  as  a  descendant  from  tlie  fourth  son,  and  presents  a 
statement  unsupported  by  any  species  of  proof  whatever.  If  we  are 
to  go  on  still  further  attending  to  claims  of  persons  so  situated,  and 
supported  ♦by  the  public,  as  the  noble  and  learned  Lord  has  just  [  •ne  ] 
stated,  there  will  be  no  end  to  the  contest  in  this  case ;  there  will  be 
counter-claimants  still  coming  for  private  purposes,  for  the  advan- 
tages of  agents,  and  the  unfortunate  claimants  themselves  never 
could  have  their  rights  decided.  I  mention  these  circumstances, 
not  from  any  acquaintance  or  any  friendship  with  the  unfortunate 
claimant  now  before  your  Lordships,  but  merely  for  the  ends  of 
public  justice,  that  your  Lordships  will  endeavour  to  decide  upon 
this  claim  with  the  least  possible  delay.  I  hope  your  Lordships  will 
excuse  my  interfering  or  giving  any  opinion  on  a  legal  subject. 

The  Lord  Changellob  : 

My  Lords,  I  imagine,  considering  the  late  hour  at  which  this 
claim  is  submitted  to  your  consideration,  that  if  the  case  related 
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Easl  of     only  to  the  claimants,  your  Lordships  would  be  disposed  to  grant  no 

KOSCOM- 

MON's  Claim,  indulgence ;  but  this  is  a  case  in  which  the  public  is  concerned ;  the 
question  being,  who  is  the  person  entitled  to  become  a  member  of 
this  House  ;  and  if  it  is  probable,  though  this  claim  is  presented  so 
late,  that  upon  investigation  the  claimant  turn  out  to  be  the  person 
entitled,  I  apprehend  it  is  our  duty,  however  hard  it  may  be  upon 
the  other  claimants,  to  investigate  the  subject.  I  think  the  course 
suggested  by  the  noble  and  learned  Lord  is  the  most  convenient ; 
that  the  Attorney-General  should  investigate  the  first  step  in  the 
pedigree,  and  if  he  finds  there  is  no  ground  for  the  claim  in  that 
step,  then  that  we  should  proceed  to  determine  the  former  claims. 
It  is  desirable  that  the  Attorney-General  should  direct  his  attention 
to  that  matter  previous  to  our  next  meeting.  If  he  then  commimi- 
cate  to  us  that  there  is,  in  his  opinion,  no  foundation  for  that 
[  •117  ]  claim,  and  no  reason  for  aflfording  time  for  further  *inquiry,  he  will 
then  reply  upon  the  present  case,  and  it  will  be  left  for  your  Lord- 
ships' decision.  I  feel  as  much  as  the  noble  and  learned  Lord  does 
the  length  of  time  this  case  has  been  before  your  Lordships,  and  the 
hardships  it  has  occasioned  to  this  petitioner. 

The  Attorney-General  undertook  to  make  the  inquiries,  as 
directed,  with  the  assistance  of  the  solicitor  to  the  Treasury,  but  he 
apprehended  that  more  time  would  be  necessary  for  the  inquiries 
than  their  Lordships  anticipated. 

The  Committee  of  Privileges  did  not  meet  again  on  the  case  until 
the  21st  of  May  in  the  session  of  1828,  when  no  counsel  or  agent 
attended  on  behalf  of  Thomas  Wentworth  Dillon,  and  proof  was 
given  of  service  on  his  agent  of  notice  that  his  petition  would  be 
taken  into  consideration.  On  the  4th  of  June  the  Committee  again 
met,  and  resolved  that  T.  W.  Dillon  had  not  made  out  his  claim  ; 
and  that  resolution  was  reported  to  the  House,  and  agreed  to. 

june^s.  The  Attorney-General  addressed  the  Committee  on  the  whole 

case : 

My  Lords,  there  are  still  before  your  Lordships  two  claimants  for 
this  dignity.  Michael  James  Eobert  Dillon's  claim  was  first  pre- 
ferred, and  has  been  the  subject  of  consideration  in  several  Com- 
mittees of  this  House  in  and  from  the  year  1823.  The  principal 
foundation  of  that  claim  is  the  proceeding  in  the  Irish  House  of 
Lords  before  the  Union,  and  it  has  been  urged  on  his  behalf,  that 
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in  effect  his  title  was  established  in  the  Committee  of  Privileges  Babl  of 
there ;  because,  although  that  Committee  had  not,  in  a  judicial  mon's  claim. 
sense,  determined  that  Bobert  Dillon,  then  claiming  as  a  descendant 
of  the  seventh  son  of  the  first  Earl,  was  *entitled  to  the  dignity,  yet  [  *^^^  ^ 
they  had  virtually  come  to  that  decision ;  they  were  actually  pro- 
ceeding to  pronounce  a  decision  in  his  favour,  and  would  have 
pronounced  it,  had  it  not  happened  that  a  competitor  with  him 
before  the  Committee,  namely  Patrick  Dillon,  the  eleventh  Earl  of 
Roscommon,  had  established  his  legitimacy.  That  Earl,  and  also 
Bobert  Dillon,  having  since  died  without  issue  male,  this  claimant 
makes  title  as  next  descendant  from  the  seventh  son  of  the  first 
Earl.  The  substance,  therefore,  of  the  case  which  M.  J.  B.  Dillon 
asserts  before  your  Lordships  is,  that  he  is  not  now  for  the  first 
time  originating  a  claim,  but  renewing  and  following  up  a  claim 
which  the  Committee  of  the  Irish  House  of  Lords  were  on  the  point 
of  adjudicating  to  his  relative,  Bobert  Dillon,  if  Patrick,  son  of  the 
tenth  Earl,  had  not  established  his  legitimacy.     . 

Upon  the  death  of  Earl  Patrick,  in  1816,  the  title  passed  over,  as 
M.  J.  B.  Dillon  asserts,  to  the  descendants  of  the  seventh  son  of  the 
first  Earl,  on  the  supposition  that  the  four  intervening  sons  between 
the  second  and  the  seventh,  namely,  Thomas,  Christopher,  George, 
and  John,  died  bachelors,  or  without  issue.  Upon  the  hypothesis  that 
they  left  no  issue  capable  of  inheriting  this  title,  then,  according  to 
the  limitation  of  the  patent,  which  was  to  the  heirs  male  of  the 
body  of  James,  the  first  Earl,  the  title  passed  over  to  the  male 
descendants  of  his  seventh  son.  Prior  to  the  establishment  of 
Patrick's  title  as  eleventh  Earl,  every  thing  took  place  in  point  of 
fall  and  accurate  examination  which  the  subject  required.  That 
contest  began  in  the  Irish  House  of  Lords  about  1792,  and  upon 
that  occasion  Bobert  Dillon,  son  and  heir  of  Edward  Dillon,  who 
was  the  son  of  James  Dillon,  who  was  the  son  of  Patrick  Dillon,  the 
seventh  son  of  the  first  Earl,  was  a  claimant  for  the  dignity.  If 
there  *were  descendants  of  those  four  intervening  sons  of  the  first  [  *iiu  ] 
Earl,  it  is  extraordinary  that  they  did  not  then  come  forward  to 
urge  their  claims.  The  notoriety,  through  Ireland,  of  the  proceed- 
ings before  that  Committee,  was  a  sort  of  notice  to  all  claimants  to 
come  in,  especially  to  any  claimant  or  class  of  claimants  deriving 
title  under  any  of  those  four  sons.  It  appears  that  considerable 
anxiety  existed,  and  a  good  deal  of  interest  pervaded  the  minds  of 
many  persons  in  Ireland,  on  the  subject  of  this  ancient  dignity. 
Still  more  extraordinary  is  it  that  one  of  the  claimants  here  actually 
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Eablof  intenrened  before  that  Committee  of  Privileges,  and,  instead  of 
MOM'S  Claim,  setting  up  his  own  title^  assisted  Robert  Dillon  in  making  out  his. 
It  is  distinctly  proved  by  several  witnesses,  the  result  of  whose  evi- 
dence is  indisputable,  that  F.  S.  Dillon,  who  claims  now  at  this  Bar, 
as  a  descendant  from  the  third  son  of  the  first  Earl,  was  a  party 
assisting  Robert  Dillon  in  that  Committee  between  1792  and  1799. 
But  if  the  case,  which  he  now  attempts  to  make,  were  true,  instead 
of  assisting  that  claimant  under  the  seventh  son,  he  should  have 
asserted  that  there  was  issue  from  the  third  son,  and  that  in  the 
line  of  that  issue  he  himself  was  entitled.  Such  a  circumstance,  on 
all  the  theory  of  evidence,  and  its  application  in  questions  of  pedi- 
gree, as  well  as  in  questions  of  property,  is  almost  decisive,  except 
where  a  party  alleges  mistake  or  ignorance;  and  there  is  no  ground 
here  for  alleging  one  or  the  other. 

When  that  counter-claimant's  case  was  brought  forward,  your 
Lordships,  with  that  liberality  with  which  you  always  look  at  the 
claims  of  persons,  whose  failure  of  means  to  sustain  them  is  likely 
to  leave  them  at  a  disadvantage,  directed  assistance  to  be  given  to 
[  *120  ]  him ;  and  an  order  was  then  made  by  which  *the  law  officers  of  the 
Crown  in  Ireland  were  directed  to  make  all  the  investigations  which 
could  be  made  in  that  country,  for  the  purpose  of  finding  out  any 
grounds  upon  which  this  person  could  stand  in  asserting  his  claim. 
The  law  officers  in  Ireland  reported  to  this  House  that  they  had 
examined  certain  Consistory  Courts  and  other  places  of  deposit  of 
instruments  in  Ireland,  where  a  discovery  was  likely  to  be  made 
upon  the  subject  of  this  family,  and  that  they  could  find  nothing 
which  would  assist  the  claimant.  It  does  not  appear  that  there  is 
any  ground  for  entertaining  his  claim  any  longer. 

The  claim  of  Michael  James  Robert  Dillon  raises  two  questions ; 
first,  does  he  make  out  his  direct  pedigree  from  Patrick,  seventh  son 
of  the  first  Earl  ?  Your  Lordships,  if  you  look  at  the  pedigree,  will 
find  that  the  main  links  of  it  were  established  by  Robert  Dillon  in 
the  evidence  before  the  Irish  Committee.  Without  examining  all 
the  links  of  that  pedigree,  referring  only  to  the  evidence  upon  that 
subject,  I  own  it  appears  to  me,  that  this  branch  of  his  claim,  viz. 
his  descent  from  the  seventh  son,  is  perfectly  made  out.  That 
Robert,  whose  claim  was  so  near  being  established  by  the  House  of 
Lords  in  Ireland,  by  his  will,  made  in  1789,  devised  some  very 
important  papers  connected  with  this  subject,  to  that  branch  of 
the  family  who  upon  his  dying  without  male  issue  would  become 
entitled,  as  he  believed,  to  this  dignity.     Those  papers  constitute  a 
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material  part  of  the  evidence  in  support  of  this  claim.  Under  these  eabl  of 
circamstances,  the  case  is  at  last  narrowed  to  the  question  whether  mon's Claim. 
the  evidence  upon  which  Eobert  Dillon  made  his  claim  before  the 
Irish  House  of  Lords,  is  evidence  that  is  satisfactory  to  your  Lord- 
ships, who  have  here  to  decide  the  same  question,  to  exercise  the 
same  *duty,  and  to  form  the  same  judgment,  as  you  would  have  [  *i2i  ] 
been  forming  and  exercising  if  you  had  been  sitting  and  adjudicating 
upon  the  claim  of  Bobert  Dillon  in  1792,  in  the  Irish  House  of 
Peers.  The  principal  features  of  the  case,  as  it  now  stands,  are  the 
same  that  were  presented  in  1792  in  Ireland ;  and  the  final  question 
is,  whether  upon  that  evidence  your  Lordships  may  presume  that 
the  four  sons  of  the  first  Earl,  between  the  second  and  seventh,  died 
without  issue  capable  of  succeeding  to  this  title,  or,  if  they  had 
issue,  that  that  issue  is  extinct.  It  is  upon  that  ground  that  I  wish 
to  call  your  Lordships'  attention  to  that  branch  of  the  evidence 
which  is  more  materially  deserving  of  consideration,  because  in  one 
view  of  it,  the  case  is  one  of  singular  curiosity,  involving  great  peril 
in  admitting  the  doctrine  of  presumption ;  not  a  presumption  that 
one  child  left  no  issue,  but  a  presumption  in  the  aggregate  that  four 
children  left  no  issue.  It  is  in  the  first  place,  to  be  observed,  against 
this  presumption,  that  it  is  extremely  singular  that  there  is  not  upon 
the  minutes  any  evidence  contemporary  with  the  death  of  the  first 
Earl,  to  account  for  those  four  children,  whether  they  were  married 
or  not ;  whether  they  had  or  had  not  children.  There  are  no  facts, 
coeval  with  the  presumed  period  of  the  death  of  those  children,  no 
fact,  in  evidence,  disposing  of  those  children  from  the  year  1622 
down  to  the  period  of  this  claim.  This  is,  indeed,  a  presumption  of 
a  wholesale  sort,  a  presumption  going  back  to  the  period  when  those 
children  died,  without  evidence  approaching  the  fact  whether  they 
were  married  or  not,  whether  they  or  any  one  of  them  had  a  child 
or  not ;  without  evidence  descriptive  of  their  status  and  condition, 
or  the  status  and  condition  of  their  families.  Presumption  alone  is 
the  *ground  on  which  the  possibility  or  probability  of  issue  from  [  •las  ] 
those  four  sons  is  to  be  negatived.  If  your  Lordships  should  be  of 
opinion,  that  the  Committee  of  Privileges  in  the  Irish  House  of 
Lords  were  satisfied  with  that  presumption,  although,  I  apprehend, 
your  Lordships  will  not,  in  the  direct  sense  of  the  expression,  be 
bound  by  that  opinion,  however,  I  feel  myself  on  the  other  hand 
constrained  to  say,  in  point  of  justice  and  propriety,  that  if  that  was 
the  result  to  which  that  Committee  of  Privileges  came,  with  oppor- 
tunities of  forming  a  judgment  in  some  respects  superior  to  those 
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Eablof      your  Lordships   now  have,   your   Lordships  would    be  disposed 
MOSS  Claim,  perhaps   to  adopt   their  opinion,  as   the   opinion  of  Judges  co- 
ordinate in  authority  and  having  at  least  equal  opportunities  with 
yourselves,  though  you  would  not  be  bound  to  adopt  that  opinion 
as  a  judgment. 

The  ground  on  which  Eobert  Dillon's  claim  would  have  been 
established  by  that  Committee  was  the  evidence  of  presumption, 
which  arose  in  this  way.  A  gentleman  of  the  name  of  Andrew 
Hearne,  was  examined  under  a  commission  in  Ireland,  in  1792: 
his  mother  was  the  granddaughter  of  the  seventh  son  of  the  first 
Earl,  so  that  he  was  closely  connected  with  this  family.  He  had  a 
brother,  who  was  an  oflBcer  in  the  Austrian  military  service;  a 
service  in  which,  more  than  any  in  Europe,  high  birth  is  of  con- 
siderable advantage  to  an  officer,  bs  giving  him  the  chances  of 
promotion  and  placing  him  in  a  higher  situation  than  those  of 
plebeian  origin  stand.  In  consequence  of  this  circumstance, 
Andrew  Hearne,  who  was  acquainted  with  the  eighth  Earl  of 
Boscommon,  applied  to  him  for  a  statement  of  the  pedigree  of  the 

[  ♦123  ]  family,  in  order  that  his  brother  might  have  *the  recommendation 
of  a  descent  from  this  illustrious  family ;  and  on  that  occasion  a 
document  was  given,  on  which  nine  parts  in  ten  of  the  present 
claimant's  title  rests.  That  document  has  all  the  attributes  of 
genuineness.  There  cannot  be  a  doubt  that  the  Earl  meant  to 
make  it  a  genuine  and  correct  pedigree.  It  was  reasonable  for 
Andrew  Hearne  to  ask  this  favour  of  the  Earl,  and  reasonable  of 
the  Earl  to  make  out  for  him  the  pedigree  of  the  family,  not  with  a 
prospect  to  any  particular  claimant  to  the  peerage,  not  from  favour 
or  disfavour  to  any  one,  but  alio  intuitu;  a  circumstance  which 
confers  upon  this  document  a  bond  fide  character,  being  made  out 
to  serve  this  individual  for  a  purpose  totally  unconnected  with  any 
contest  respecting  the  title.  That  pedigree  is  annexed  to  the  depo- 
sitions which  Andrew  Hearne  made  in  Ireland,  under  a  commission 
which,  by  reason  of  his  illness,  was  sent  by  the  House  of  Lords 
there,  to  examine  him  in  respect  of  the  claim  of  his  relation  Bobert 
Dillon.  It  appears  by  these  depositions,  that  the  pedigree  was 
made  out  in  this  manner ;  the  Earl  dictated  to  Mr.  Hearne  the 
relationships  of  the  family,  and  charged  him  to  get  the  pedigree 
formally  made  out.  Mr.  Hearne  says  he  did  get  it  so  made  out  by 
a  gentleman  of  the  name  Kendle ;  that  the  pedigree,  when  made 
out,  was  shown  to  the  Earl,  who  upon  that  occasion  told  Mr.  Hearne, 
that  if  there  was  no  male  issue  from  Lucas,  the  second  son  of  the 
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first  Earl,  or  if  that  male  issue  was  extinct,  the  title  would  pass  over      earl  of 
to  the  descendants  of  the  seventh  son  ;  and  the  pedigree  appears  to  uon^s claim. 
have  been  so  made  out.    Mr.  Hearne,  in  his  depositions,  states  fully 
the  conversation  he  had  on  the  subject  with  the  Earl  of  Boscommon, 
with  whom  he  says  he  was  very  intimate.     He  says  further,  that 
the  widow  *of  the  seventh  Earl  was  living  in  his  time,  and  he  had       [  *124  ] 
frequent  conversations  with  her  also  about  the  state  of  the  family ; 
and,  according  to  his  evidence,  her  representations  and  account  of 
the  family  correspond  with  those  of  the  eighth  Earl.     Your  Lord- 
ships, therefore,  have  two  undoubtable  witnesses  speaking  to  the 
reputation  of  the  state  of  the  family ;   namely,  the  eighth  Earl  and 
the  widow  of  the  seventh  Earl. 

Another  important  document,  materially  deserving  attention,  was 
produced  before  the  House  of  Lords,  in_  Ireland  ;  a  book,  which  was 
called  a  genealogical  table,  representing  the  descendants  of  various 
branches  of  this  noble  family.  It  is  particularly  described  in  the 
affidavit  of  a  gentleman  of  the  name  of  Dillon,  who  was  a  physician 
in  Dublin.  The  account  which  he  gives  is,  that  this  manuscript 
book,  the  loss  of  which  he  afterwards  accounts  for,  contained  a 
history  of  the  family,  and  it  was  there  stated  that  these  four  sons 
had  no  issue.  This  book  is  undoubtedly  a  document  confirmatory 
of  the  other  evidence.  The  history  of  it  is  obscure,  but,  according 
to  the  testimony  which  this  gentleman  gives,  it  does  certainly 
appear  that  there  was  such  a  book,  and  that  the  person  whom  he 
mentioned,  showed  it  to  him  ;  for  he  states  in  his  affidavit  that ''  he 
had  a  conversation  with  the  said  Henry  Dillon,  of  Belgart,  relative 
to  the  Dillon  family,  and  particularly  the  branch  of  it  which  claimed 
the  Earldom  of  Boscommon ;  and  that  the  said  Henry  Dillon  pro- 
duced to  this  deponent  a  manuscript  book,  containing  a  genealogical 
account  of  the  Dillon  family,  which  account,  he  informed  this 
deponent,  was  considered  by  himself  and  the  Dillon  family  as 
authentic;  and  this  deponent  accordingly  read  over  the  said  book, 
and  afterwards  returned  it  in  the  same  state  in  which  he  received 
it,  to  the  said  Henry  Dillon ;  and  which  genealogical  *book  this  [  *126  ] 
deponent,  by  request  of  the  claimant,  procured  from  the  last 
Thomas  Dillon  of  Belgart,  who  found  it  among  the  family  papers 
of  his  father,  and  it  was  produced  as  evidence  on  behalf  of  the 
claimant,  in  the  same  state  and  condition  as  the  said  Henry  Dillon 
formerly  showed  it  to  this  deponent."  This  was  the  substance  of 
Mr.  James  Dillon's  affidavit,  sworn  in  Ireland.  This  book,  con- 
taining a  statement  similar  to  that  given  by  the  eighth  Earl,  and  by 
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Eabl  of  the  widow  of  the  seventh,  is  evidence  which,  assuming  the  history 
MON'6  Claim,  of  it  to  be  correct,  is  deserving  of  a  good  deal  of  attention ;  for  it 
was  a  book  kept  in  the  possession  of  another  branch  of  the  Dillon 
family,  the  family  of  Viscount  Dillon,  who  were  relations  of  the 
•Earl's  family,  but  not  directly  in  the  line  of  descent  of  the  Earldom. 
That  book,  into  the  history  of  which  it  is  not  necessary  further  to 
go,  was  admitted  as  evidence  by  the  House  of  Lords  in  Ireland. 

Notwithstanding  the  competitorship  for  this  Earldom  in  Ireland, 
and  the  notoriety  of  those  proceedings  which  took  place  from  1792 
to  the  year  1799,  and  the  sort  of  challenge  held  out  for  any 
person  to  come  and  claim  this  high  dignity,  it  is  a  fact  that  no 
one  appeared  to  claim  under  any  of  those  four  intervening  sons ; 
and  consequently,  though  that  is  a  fact  merely  in  the  negative, 
it  is  a  negative  strongly  supporting  the  presumption  or  reputation 
that  there  were  no  children  from  those  four  sons,  because  it  is 
hardly  possible  to  suppose  that  this  noble  family  would  not,  if 
there  had  been  a  candidate  for  this  high  dignity,  have  produced 
such  a  candidate  during  that  contest;  and  therefore,  although 
that  absence  of  claim  does  not  amount  to  what  lawyers  call  a 
violent  presumption,  it  is  a  very  strong  presumption,  unaided  by 
any  facts  or  circumstances  extrinsic  to  the  presumption  itself. 

[  *126  ]  Under  all  these  circumstances,  I  think  I  should  not  *act  that 

independent  part  upon  this  subject  which  I  am  bound  in  my 
station  to  act,  if  I  did  not  say  that,  after  giving  due  consideration 
to  the  danger  and  peril  of  entertaining  presumptions  of  this  sort, 
the  negative  of  issue  of  these  sons  is  reasonably  made  out,  and 
if  that  is  made  out,  the  title  of  this  claimant  under  the  seventh 
son  is  also  made  out ;  and  your  Lordships,  consistently  with  the 
due  protection  and  security  to  the  descent  of  titles  in  this 
House,  may,  under  all  these  circumstances,  safely  act  upon  this 
presumption. 

Mr.  Joy^  in  behalf  of  the  Attoimey-Oeneral  for  Ireland, 
concurred  in  the  opinions  expressed  by  the  Attorney-General; 
and  expressed  his  belief  that  the  letters  offered  in  evidence  by 
the  counter-claimant  were  fabrications;  that  the  inscription  on 
the- tombstone,  spoken  to  by  one  of  the  witnesses  for  the  second 
claimant  was  a  fabrication,  or  much  misrepresented  for  the 
purpose  of  misleading  the  Committee;  and  that  the  evidence  of 
reputation  given  on  behalf  of  that  claimant  was  too  'slight  to 
warrant  the  Committee  to  pay  any  attention  to  it. 
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Lord  Redesdale:  Earl  op 

ROSCOM- 

My  Lords,  having  attended  the  hearing  on  this  claim  through-  mons claim. 
out,  I  will  venture  to  trouble  your  Lordships  with  a  few  observations 
upon  it.  In  the  first  place,  your  Lordships  must  recollect  that  it 
is  now  five-and-thirty  years  since  this  dignity  first  came  into 
litigation  in  the  House  of  Lords  in  Ireland,  because  the  length 
of  time  makes  a  considerable  difference  with  respect  to  the 
attention  due  to  an  important  part  of  this  case,  which  is  to  be 
considered  in  two  lights :  first,  as  it  respects  the  claim  set  up 
by  Francis  Stephen  Dillon ;  and,  secondly,  as  it  respects  the 
opposition  that  the  Grown  has  a  right  to  make  to  any  claim  of 
this  description.  What  was  the  answer  *to  the  original  claimant,  [  *127  ] 
at  the  time  he  set  up  his  claim  in  the  House  of  Lords  in  Ireland  ? 
The  person  who  now  contests  this  title  with  that  claimant's  cousin, 
was  clearly  cognizant  of  that  claim ;  he  attended  it  throughout, 
and  did  not  set  up  any  claim  himself.  That  is,  I  conceive,  a  very 
strong  ground  of  presumption  against  his  right.  There  certainly 
could  have  been  no  reputation  in  his  family  that  he  was  entitled ; 
for,  if  there  had,  it  is  impossible  that  what  passed  in  Ireland, 
from  1792  to  1799,  and  again  when  the  claim  was  first  brought 
forward  in  this  House,  could  have  passed.  The  evidence  of 
reputation,  therefore,  in  support  of  that  claim,  wholly  fails. 
But  there  is  another  circumstance  upon  which  that  claim  has 
been  attempted  to  be  supported;  and  that  is  the  fact  of  there 
having  been  a  tombstone  on  the  floor  of  an  old  chapel,  the 
inscription  upon  which  is  supposed  to  give  colour  to  this  claim. 
That  inscription  is  spoken  to  by  a  person  with  respect  to  whom 
evidence  was  given  at  your  Lordships'  Bar,  that  he  was  not  to  be 
believed  upon  his  oath  (i).  That  man  stated  that  he,  many  years 
ago,  had,  for  a  particular  purpose,  taken  a  copy  of  this  inscription, 
and  he  produced  a  book  in  which  was  that  copy.  The  circum- 
stances stated  by  him  made  it  extremely  probable  that  he  did 
take  a  copy  of  the  inscription  on  that  tombstone  ;  but  the  question 
is,  what  was  that  inscription.  As  it  appears  originally  in  his 
book,  it  is  this :  "  Underneath  lieth  the  body  of  Thomas  Dillon, 
of  Kilkenny  West,  in  this  county;  also,  the  body  of  Lawrence 
Dillon,  late  of  Ardnaglogg,  in  the  county  of  Boscommon,  who 
descended  from  the  Barons  of  Kilkenny  West."  Now,  my  Lords, 
interlined,  and   certainly  written  at  a  different  time,  after  *the       [  *i2d  ] 

(1)  Pal  Tick  Gktnnon  spoke  of   the      for  Athlone,  said  lie  would  not  believe 
inscription,  and  Mr.  Handcock,  M.P.      him  on  his  oath. 

4—2 
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Earl  OF  words  'Mate  of  Ardnaglogg,  in  the  county  of  Roscommon,"  are 
mon'sClaim.  the  words,  "  son  of  the  said  Thomas."  In  the  original  claim  of 
F.  S.  Dillon,  he  represented  that  Thomas  Dillon,  whom  he  called 
the  third  son  of  the  first  Earl  of  Boscommon,  left  a  son  John, 
who  had  a  son  Lawrence,  which  Lawrence  had  a  son  Patrick. 
His  own  descent  from  that  Patrick  he  proves,  but  he  fails  totally 
in  the  preceding  part  of  the  pedigree,  except  upon  this  sort  of 
reference,  that  is,  by  making  the  Lawrence  Dillon  who  is  supposed 
to  be  buried  under  this  stone  the  son  of  Thomas  Dillon,  which 
Thomas  Dillon  descended  from  the  Barons  of  Kilkenny  West,  and 
therefore  descended  from  the  first  Earl  of  Boscommon.  Now 
your  Lordships  will  observe  that,  according  to  this  statement, 
Lawrence  Dillon  was  the  son  of  Thomas,  who  was  the  son  of  the 
Earl  of  Boscommon ;  consequently,  the  second  person  buried  there 
was  grandson  of  the  Earl  of  Boscommon,  and  the  Earl  of 
Boscommon  having  been  created  Baron  of  Kilkenny  West  in  1619, 
and  Earl  of  Boscommon  in  1622,  this  grandson  of  his  must  have 
died  in  the  interval  between  1619  and  1622;  a  fact  which  your 
Lordships,  if  you  compare  it  with  the  rest  of  the  history  of  this 
family,  will  see  to  have  been  utterly  improbable;  and  therefore, 
in  all  probability  this  interlineation  was  subsequently  made,  and 
was  not  originally  upon  the  t6mbstone.  If  it  is  to  be  taken 
that  this  Lawrence  was  the  person  who  was  originally  described 
as  descended  from  the  Barons  of  Kilkenny  West,  then  this 
inscription  must  refer  to  some  more  ancient  times,  when,  according 
to  what  was  stated  by  Sir  William  Betham  in  his  evidence,  the  heads 
of  this  family  were  called  Titular  Barons  of  Kilkenny  West,  before 
they  were  Earls  of  Boscommon.  Between  the  time  of  the  actual 
creation  of  the  Barony  of  Kilkenny  West,  and  the  time  of  the 
[  ♦129  ]  creation  of  the  Earldom  of  Boscommon,  *there  was  only  an  interval 
of  three  or  four  years;  and,  therefore,  if  this  inscription  is  to  refer 
to  an  actual  creation  of  the  dignity  of  Baron  of  Kilkenny  West, 
the  grandson  of  the  first  Earl  of  Boscommon  here  represented 
as  described  upon  this  tombstone,  must  have  died  in  that  interval. 
But,  my  Lords,  there  is  another  part  of  this  case,  which  is  the 
question  as  against  the  Crown.  There  is  no  doubt  that  the  whole 
of  the  evidence  before  the  House  of  Lords  in  Ireland  is  evidence 
admissible  here  with  respect  to  the  Crown ;  but  with  respect  to 
F.  S.  Dillon  it  may  be  said  that  he  was  no  party,  and  therefore 
that  evidence  cannot  affect  his  case.  But  though  he  was  no  party, 
he  was  cognizant  of  the  evidence,  for  he  was  present  during  the 
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\?hole  investigation,   and  though  he   was  no  actaal  party,  yet,      Eablof 

standing  by,  I  think  he  must  be  taken  as  if  he  was  a  party.     Now  mom*s Claim. 

inrhere  is  the  evidence  that  there  existed  any  such  persons  as  those 

four  sons,  from  one  of  whom  he  claims  to  derive  his  descent  ?    There 

is  no  evidence  whatsoever,  except  the  pedigree,  and  the  pedigree 

states  them  to  have  died  without  issue.    The  very  evidence  which 

proves  their  existence  proves  their  deaths  without  issue;  for  the 

whole  document  must  be  taken  together,  and  not  a  part  of  it,  so 

that  there  is  no  evidence  on  the  part  of  the  Crown  that  there  were 

such  persons,  except  this  pedigree,  and  this  shows  them  to  have 

died  without  issue.   When  your  Lordships  couple  that  circumstance 

with  the  length  of  time  which  has  elapsed  since  this  dignity  came 

into  competition,  when,  if  there  had  been  any  other  persons,  they 

would  have  naturally  come  forward  and  made  a  claim,  I  submit  to 

your  Lordships  that  that  is  a  ground  of  presumption  so  strong  that 

it  cannot  be  properly  resisted. 

My  Lords,  I  would  submit  this  to  the  noble  and  *leamed  Lord  [  'iso  ] 
who  presides  in  this  House :  suppose  this  had  been  a  question  upon 
a  writ  of  right,  brought  before  a  court  of  justice,  would  a  jury 
hesitate  a  moment  to  find  for  the  first  claimant  in  this  case,  if  he 
were  suing  on  the  writ  of  right,  when  all  the  evidence  before  them 
of  the  existence  of  those  sons  was  the  same  evidence  which  stated 
also  that  they  died  without  issue,  and  when  thirty  years  and  more 
have  elapsed  without  claim  by  any  person  pretending  to  have 
descended  from  those  sons  ?  A  jury  would  be  bound  to  presume 
that  they  had  died  without  issue ;  your  Lordships  therefore  will  not 
fail  to  consider  how  far  a  contrary  judgment  would  endanger  all 
property.  I  am  sure,  for  myself,  I  should  find  an  extreme  diflSculty 
in  proving  the  death  of  my  eldest  brother,  who  succeeded  to  the 
property  of  my  father,  and  was  succeeded  by  another  brother.  I  do 
not  know  that  I  could  prove  it  but  by  presumption  that  as  my  next 
eldest  brother  succeeded  to  the  property,  therefore  his  eldest  brother 
was  dead  without  issue  capable  of  inheriting.  I  have  a  document  in 
my  possession  which  would  show  there  was  such  a  person,  but  that 
document  also  states  that  he  died  without  issue  :  if  that  document 
was  to  be  used  for  the  purpose  of  showing  there  was  once  such  a 
person,  it  must  be  used  also  for  the  purpose  of  showing  that  he  died 
without  issue.  Upon  these  grounds  therefore  it  does  seem  to  me 
that  all  the  evidence,  which  can  be  expected  at  this  distance  of 
time,  has  been  produced  to  show  that  the  other  four  sons  of  the 
first  Earl  of  Boscommon  died  without  issue. 
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EABL  OP  Your  Lordships  have  already  decided  upon  the  claim  which  was 
MON's  Claim,  made  by  another  person  from  the  comity  of  Cornwall,  but  there  is, 
with  respect  to  that  claim,  one  circumstance  which  I  will  just 
[  *i3i  ]  notice  here  for  this  reason ;  it  was  suggested  in  an  affidavit — *the 
only  evidence  produced  in  support  of  that  claim — made  in  the  year 
1813,  when  that  person  or  his  father  first  attempted  to  bring 
forward  his  claim,  but  proceeded  no  farther  then,  in  consequence  of 
his  inability  to  produce  any  evidence  upon  the  subject.  The  story 
told  in  that  affidavit  is  so  palpably  false,  that  it  is  surprising  how  it 
could  be  presented  to  the  House ;  and  this,  among  other  circum- 
stances, has  created  a  strong  impression  in  my  mind  that  one 
should  be  very  suspicious  of  any  evidence  of  that  description.  That 
affidavit  states  that  the  fourth  son  of  the  first  Earl  of  Roscommon 
was  driven  from  Ireland  by  the  then  Earl,  the  second  Earl,  who 
was  the  eldest  son,  endeavouring  to  force  this  fourth  son  to  adopt 
the  Roman  Catholic  religion.  Now,  your  Lordships  may  see  that 
in  the  patent  creating  the  Earl  of  Roscommon,  the  ground  upon 
which  that  dignity  was  granted  to  him  was  that  this  very  eldest  son 
was  a  Protestant,  and  that  his  services  as  a  Protestant  were  the 
grounds  upon  which  that  patent  was  granted  to  his  father.  That 
makes  the  story  so  utterly  improbable,  that  if  this  person's  claim 
had  not  been  otherwise  disposed  of,  I  think  your  Lordships  must  on 
that  ground  have  rejected  it. 

With  respect  to  the  other  claimants,  I  move  your  Lordships  that 
Francis  Stephen  Dillon  has  not  made  out  his  claim,  and  that  the 
original  claimant,  Michael  James  Robert  Dillon,  has  made  out 
his  claim  to  the  title  of  Earl  of  Roscommon. 

The  Lord  Chancellor: 

My  Lords,  I  beg  leave  to  state  that  I  entirely  concur  in  the  view 
which  has  been  taken  by  my  noble  and  learned  friend  of  these 
claims.  It  was  my  duty,  when  holding  the  office  of  Attorney- 
\  •132  ]  General^  to  investigate  this  case  when  the  *claim  was  originally 
introduced.  I  attended  your  Lordships'  Bar  in  the  progress  of  it  for 
a  considerable  period,  and  I  was  satisfied  that  the  original  claimant 
had  made  out  his  pedigree  and  descent;  and  in  answer  to  a 
question  put  to  me  by  my  noble  and  learned  friend,  I  am  quite 
sure,  if  this  evidence  had  been  jjresented  to  a  jury  for  the  purpose 
of  establishing  a  descent  in  the  case  of  property,  a  jury  would  have 
'    considered  the  evidence  as  completely  satisfactory. 

My  Lords,  with  respect  to  the  claim  of  Francis  Stephen  Dillon, 
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I  am  equally  satisfied  that  he  has  failed  in  making  out  a  case.  I 
attended  to  the  evidence  throughout ;  the  variance  in  it  is  open  to 
strong  observation.  With  respect  to  the  monumental  inscription 
to  which  my  noble  and  learned  friend  has  referred,  I  agree  with 
him  that  it  is  quite  impossible  that  any  prudent  man  who  attended 
to  the  examination  of  the  witness  who  spoke  to  that  matter  could 
pay  the  least  attention  to  his  evidence ;  he  himself  admitted  that 
he  had  copied  the  inscription  ;  that  he  had  then  gone  out  of  the 
churchyard  or  place  where  the  monument  existed,  and  that  he 
afterwards,  according  to  his  extraordinary  account,  retained  the 
copy  for  the  purpose  of  inserting,  by  way  of  interlineation,  those 
few  words  to  which  my  noble  and  learned  friend  has  referred,  and 
which  few  words  are  alone  material  to  the  present  case.  I  am 
satisfied  also  from  other  circumstances  of  this  case,  from  the 
evidence  produced  at  the  time  the  claim  to  this  dignity  was  first 
advanced  in  the  House  of  Lords  in  Ireland,  that  there  is  no 
pretence  whatever  for  the  claim  set  up  by  Francis  Stephen  Dillon. 
Being  satisfied  with  the  claim  presented  by  Michael  James  Bobert 
Dillon,  I  concur  entirely  in  the  motion  proposed  by  my  noble 
and  learned  friend. 


Eabl  of 

Boscoif- 

MON's  Claim. 


The  Committee  then  resolved,  that  Michael  James  Bobert  Dillon, 
Earl  of  Boscommon  and  Baron  of  Kilkenny  West,  hath  made  out 
his  claim  to  be  admitted,  as  a  temporal  peer  of  Ireland,  to  vote  at 
the  election  of  the  Lords  temporal  to  represent  the  peerage  of 
Ireland  in  the  Parliament  of  the  United  Kingdom. 

That  resolution  was  reported  to  the  House,  and  the  House 
agreed  to  it. 


[133] 


IN   COMMITTEE   FOR  PRIVILEGES. 

The  Earl  op  Watbrford's  Claim. 
(6  Clark  &  Finnelly,  133—179.) 

An  Irish  Peerage — Effect  of  an  Act  of  Parliament — Forms  of  proceeding 
and  adjudicating  on  claims  of  Peerage. 

A  dignity  or  title  of  honour  cannot  be  taken  away  (where  there  is  no 
deficiency  or  corruption  of  blood)  except  by  express  words  in  an  Act  of 
Parliament:  Held,  therefore,  that  the  Irish  Act,  28  Henry  VIII.  c.  3, 
vesting  in  the  King,  in  right  of  the  Crown  of  England,  all  honours,  manors, 
castles,  signiories,  juiisdictions,  and  all  other  possessions  and  heredita- 
ments held  by  certain  persons,  or  by  any  person  to  the  use  of  any  of  them 
in  Ireland,  did  not  take  away  from  any  of  them  a  personal  dignity ;  and 
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Eaelof  that  the  opinion  of  Lord  Coke  and  other  Judges,  that  it  took  away  the 

Watek-  Earldom  of  Waterford  (12  Co.  liep.  106),  was  erroneous  in  fact  and  in  law. 

K^^^  *  The  House  of  Lords  is  now  the  only  satisfactory  tribunal  to  determine 

questions  on  claims  to  dignities,  on  reference  from  the  Crown :  accordingly, 
a  question  of  law  having  arisen  on  a  petition  of  an  Irish  Peer,  presented  to 
the  House  of  Lords,  claiming  to  be  admitted  to  vote  at  the  election  of  Irish 
representative  peers,  the  House,  with  a  view  to  a  more  solemn  adjudication, 
recommended  a  petition  claiming  the  peerage  to  be  presented  to  the  Crown, 
in  order  that  it  might  be  referred  by  the  Crown  to  the  House,  with  the 

[  '134  ]  report  of  the  law  officers  of  the  Crown  annexed,  and  then  ""the  House, 

acting  on  the  report  of  its  Committee  of  Privileges,  would  adjudicate  the 
right,  and  report  the  same  to  the  Cr  »wn. 

An  adjudication  in  that  form  by  the  Irish  House  of  Lords  is  an  authority 
as  binding  on  the  House  of  Lords  of  the  United  Kingdom,  as  a  like  deter- 
mination by  the  latter  House,  or  by  the  English  or  British  House  of  Lords 
before  the  Unions,  in  matters  of  English  or  British  peerage.  But  a  reso- 
lution of  either  House,  affirming  a  report  of  its  Committee,  and  recognising 
a  right  or  privilege  of  peeraga,  is  not  equivalent  to  an  adjudication  upon  a 
reference  from  the  Crown. 

John,  Earl  of  Shrewsbury  in  England,  and  Earl  of  Waterford  in 

Ireland,  presented  his  petition  to  the  House  of  Lords  in  December, 

1830,  setting  forth  that  his  ancestor  the  first  Earl  of  Shrewsbury, 

by  the  name  of  John,  Earl  of  Shrewsbury  and  Wexford,   Lord 

Talbot,  Fumival,  and  Strange,  was  created  by  King  Henry  the 

Sixth,  by  patent,  dated  in  the  24th  year  of  his  reign,  Earl  of 

Waterford    of    the   then    land    and    dominion    of    Ireland,   with 

remainder  to  the  heirs  male  of  his  body  lawfully  begotten ;  and 

the  said  King  by  another  patent    dated  in  the  26th  year  of  his 

reign,   granted   to  the   said   Earl  the  Earldom  of  Waterford   in 

Ireland,    with    like    remainder :   that    the    said    John,    Earl    of 

Shrewsbury  and  Waterford,  was  slain  at  the  battle  of  Chastillion, 

in  1453,  and  was  succeeded  by  his  eldest  son  and  heir,  John, 

second  Earl  of   Shrewsbury  and  Waterford,   who  was  slain  at 

the  battle  of  Northampton  in  1460,  and  was  succeeded  by  his 

eldest  son  and  heir,  John,  third  Earl  of  Shrewsbury  and  Waterford. 

The  petition  then  stated  the  descent  of  the  said  dignities  from 

father   to   son   down   to   the  year   1616,   when   Gilbert,   seventh 

[  •135  J       Earl,  died  without  issue  male,  *and  was  succeeded  by  his  brother 

Edward,  eighth  Earl  of  Shrewsbury  and  Waterford,  who  died  in 

1617,  and  was   succeeded   in   the  said   dignities  by  his  cousin, 

George  Talbot,  who  was  the  lineal  descendant  from  Sir  Gilbert 

Talbot,  the  third  son  of  John,  the  second  Earl   of   Shrewsbury 

and  Waterford.     The  said  George,  ninth  Earl,  died,  unmarried, 

in  the  year  1630,  and  was  succeeded  by  his  nephew,  John,  tenth 

Earl  of  Shrewsbury  and  Waterford,  eldest  son  of  John  Talbot,  Esq. 

of  Longford,  only  brother  of  George,  the  ninth  Earl.     John,  the 
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tenth  Earl,  died  in  1653,  and  was  succeeded  by  his  eldest  surviving 
son,  Francis,  the  eleventh  Earl  of  Shrewsbury  and  Waterford,  who 
was  introduced  and  took  his  seat  as  Earl  of  Waterford  in  the  House 
of  Peers  of  Ireland,  by  proxy,  in  1661.  He  died  in  1667,  and  was 
succeeded  by  his  eldest  surviving  son,  Charles,  the  twelfth  Eatl  of 
Shrewsbury  and  Waterford,  who  was  created  Duke  of  Shrewsbury 
in  1694,  and,  dying  without  issue  in  1718,  was  succeeded  by  his 
cousin  George,  thirteenth  Earl  of  Shrewsbury  and  Waterford, 
eldest  surviving  son  of  Gilbert  Talbot,  brother  to  Francis,  the 
eleventh  Earl.  George,  thirteenth  Earl,  died  in  1733,  and  was 
succeeded  by  his  eldest  son,  George,  fourteenth  Earl  of  Shrewsbury 
and  Waterford,  who  died  without  issue  in  1787,  and  was  succeeded 
by  his  nephew  Charles  Talbot,  the  fifteenth  Earl  of  Shrewsbury 
and  Waterford,  who  died  without  issue  in  April,  1827,  and  was 
succeeded  by  his  nephew  John  Talbot,  the  petitioner,  sixteenth 
Earl  of  Shrewsbury  and  Waterford. 

The  petition  further  stated  that,  the  petitioner's  ancestors,  as 
Earls  of  Shrewsbury,  having  been  successively  and  respectively 
peers  of  Parliament  of  England,  Great  Britain,  and  the  United 
Kingdom ;  and  that  Earldom  having  been  granted  to  the  petitioner's 
ancestor,  ^John,  the  first  Earl,  with  the  same  remainder  as  the 
Earldom  of  Waterford  (viz.  to  the  heirs  male  of  his  body  lawfully 
begotten),  and  the  petitioner  having  also  taken  his  seat  in  this 
House  as  heir  male  of  the  body  of  John,  first  Earl  of  Shrewsbury  ; 
the  pedigree,  therefore,  of  the  petitioner  had  been  allowed  by  their 
Lordships,  and  in  virtue  thereof  the  petitioner,  as  heir  male  of  the 
body  of  the  said  John,  first  Earl  of  Shrewsbury  and  Waterford, 
claimed,  as  Earl  of  Waterford,  the  right  to  vote  at  the  elections  of 
representative  temporal  peers  of  Ireland  to  sit  in  the  Parliament 
of  the  United  Kingdom ;  and  he  prayed  that  his  right  so  to  vote 
may  be  admitted  and  recognized  by  their  Lordships. 

The  petition  was  referred  by  the  Lords  to  their  Committee  for 
Privileges,  to  consider  and  report  thereon.  The  Committee  met  on 
the  1st  and  6th  of  September,  1831,  when  Mr,  Lynch  appeared  as 
counsel  for  the  petitioner.  The  Attorney-General  {Sir  Thomas 
Dennian),  and  the  Solicitoi'-General  for  Ireland  {Mr.  Crampton), 
attended  for  the  Crown. 


Eahl  op 
Water- 
vord's 
Claim. 


[  •isfi  J 


3f  r.  Lynch  : 

As  the  claimant  has  already  taken  his  seat  in  this  House,  as 
Earl  of  Shrewsbury  and  heir  male  of  the  body  of  Sir  John  Talbot, 
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Earl  op 
Water- 
ford's 
Claim. 


[  ♦137  ] 


[  MSB] 


on  whom  that  dignity  was  conferred  in  1442  by  letters  patent,  with 
the  same  limitation  to  the  heirs  male  of  his  body  that  was  contained 
in  the  patents  granting  to  him  the  Earldom  of  Waterford,  it  would  be 
a  waste  of  time  to  go  into  proofs  of  the  pedigree,  which,  however,  had 
been  laid  before  the  House,  and  would  be  established  if  necessary. 

There  were  no  Journals  of  the  Irish  House  of  Peers  in  existence 
of  a  date  prior  to  the  year  1634.  The  *first  mention  of  the  Earl 
of  Waterford,  found  in  those  Journals  subsequent  to  that  dat« 
was  in  1661,  when  the  proxy  of  Francis,  the  eleventh  Earl  of 
Shrewsbury  and  Waterford,  was  allowed  as  Earl  of  Waterford. 
It  appeared,  that  on  the  14th  of  May,  1661,  the  Irish  House  of 
Lords  **  ordered  it  to  be  referred  to  the  Committee  of  Privileges, 
to  consider  whether  the  peers  of  this  Kingdom,  having  their 
residence  in  England,  and  no  estates  here,  may  be  allowed  to 
send  their  proxies  unto  the  Parliament  of  this  kingdom  ;  and  that 
the  said  Committee  have  inspection  into  the  Journals  of  former 
Parliaments,  and  report  to  this  House  what  precedents  or  orders 
they  find,"  &c.  On  the  11th  of  June,  the  Committee  reported  that 
^' their  opinion  is  that  the  Lords  of  England,  who  are  peers  of 
Ireland  and  have  no  estate  in  Ireland,  shall  have  liberty  to  send 
their  proxies  to  this  Parliament."  Then  "it  is  ordered  by  the 
House  that  the  proxies  of  absent  peers  of  Ireland  shall  be  allowed, 
notwithstanding  that  they  have  no  land  in  this  kingdom."  On 
the  10th  of  July,  1661,  the  proxy  of  the  Earl  of  Waterford  and 
Wexford,  assigned  to  the  Earl  of  Clanricarde,  was  read  and  allowed, 
and  it  was  "ordered  that  wherever  the  Earl  of  Waterford,  now  to 
be  introduced,  shall  be  placed,  there  shall  be  a  saving  unto  the 
right  of  place  of  all  peers  concerned."  It  was  not  surprising  that 
the  Irish  peers,  never  having  seen  the  Earl  of  Waterford  among 
them,  should  be  jealous  of  his  precedence;  but  notwithstanding 
that  jealousy,  they  not  only  acknowledged  him  as  Earl  of  Waterford 
but  allowed  him  to  vote  by  proxy.  It  further  appeared  from  the 
same  Journals  that  the  twelfth  Earl  of  Shrewsbury  was  called  over 
as  Earl  of  Waterford  in  1692  and  again  in  1698,  as  one  of  the 
absent  peers,  and  he  was  excused  on  both  occasions.  This  Earl 
was  created  Duke  of  Shrewsbury  in  1694,  and  *in  the  patent  of 
creation  he  was  styled  Earl  of  Shrewsbury  and  Waterford.  Since 
the  time  of  his  death  all  the  Earls  of  Shrewsbury  and  Waterford 
had  been  Roman  Catholics,  and  as  they  could  not  sit  in  Parliament 
the  Journals  were  silent  about  them.  Under  these  circumstances, 
it  might  at  once  be  submitted  to  their  Lordships  that  the  claimant 
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has  made  out  his  right ;  but  the  claimant's  advisers  being  desirous      Eabl  of 

Water- 
to  put  their  Lordships  in  possession  of  all  the  facts  of  his  case,       ford's 

inserted  in  the  statement  presented  to  the  House,  an  opinion  given       <^^^^*'- 

by  Lord  Coke  and  two  other  Judges  in  the  year  1612,  that  the 

Irish  Act  of  Parliament,  called   "The  Act  of    Absentees"    (28 

Hen.  VIIL  cap.  8),  took  away  this  dignity.     The  first  observation 

that  occurred  on  that  opinion  was,  that  it  was  extra-judicial ;  that 

those  Judges  were  not  the  proper  tribunal ;  that  the  House  of  Lords, 

under  the  direction  of  the  Crown,  was  the  only  proper  tribunal  to 

determine  a  question  of  peerage.     This  opinion,  therefore,  of  the 

three  Judges  could  be  regarded  only  as  advice  to  the  Crown  which 

the  Crown  might  reject  or  adopt,  and  the  advice  was  in  fact  rejected 

by  King  Charles  the  Second,  when  he  directed  Francis  the  eleventh 

Earl  of  Shrewsbury  and  Waterford  to  be  summoned  to  the  Irish 

Parliament  in  1661.     That  advice  was  also  rejected  by  the  Irish 

House  of  Lords,  the  proper  tribunal  to  adjudicate  on  the  question  ; 

for  that  House,  in  the  year  1661,  acknowledged  the  title  of  that 

Earl,  and  allowed  his  vote  by  proxy  and  gave  him  his  proper 

precedence,  which  was  never  afterwards  disturbed. 

It  is  unnecessary  to  observe  that  titles  of  honour  were  not  within 

the  Statute  of  Limitations,  not  barred  by  lapse  of  time,  nor  gone  by 

non-user.     The  barony  of  Fitzwalter  was  allowed  after  being  in 

abeyance  for  400  years. 

The  Lord  Chancellob  (Lord  Brougham)  :  [  139  ] 

The  opinion  by  Lord  Coke -and  the  other  two  Judges  was  given 
in  1612 ;  and  although  their  opinion  is  entitled  to  gi'eat  respect,  it 
is  clear  that  it  could  not  be  considered  as  decisive  of  a  question 
over  which  they  had  no  jurisdiction.  The  question  referred  to 
them  was  cm-am  non  judice,  and  their  opinion  on  it  was  no  better 
than  an  obiter  dictum.  It  appears,  that  not  only  the  King,  but  the 
Irish  House  of  Lords  subsequently  acknowledged  the  existence  of 
this  dignity  in  Francis  the  eleventh  Earl  of  Shrewsbury  and 
Waterford.  The  opinion  of  the  Judges  seems  to  have  been  overruled 
by  the  Irish  House  of  Peers,  who  were  certainly  the  proper  Judges 
in  such  a  case.  What  does  the  Attorney-General  say  to  this  ?  Can 
this  House  now  question  what  the  Irish  House  of  Lords  resolved  ? 

The  Attorney-General  : 

It  does  not  appear  that  this  question  was  argued  or  debated  in 
the  Irish  House  of  Lords.     Certainly  the  opinion  of  Lord  Coke  and 
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the  Chief  Justice  of  the  Common  Fleas  and  the  Chief  Baron,  cannot 
be  urged  as  an  authority  to  govern  this  House ;  but  still  it  is  a 
grave  opinion  which  even  this  House  would  not  overrule  without 
pausing.  But  supposing  the  question  had  been  discussed  in  the 
Irish  House  of  Lords  in  1661,  it  may  still  be  matter  for  consideration 
whether  their  decision  is  binding  on  the  Parliament  of  the  United 
Kingdom. 

The  Lord  Chancellor  : 

I  should  conceive  the  decision  of  the  Irish  House  of  Lords  would 
be  just  as  binding  as  the  decision  of  this  House.  This  House  may 
by  possibility  admit  a  person  to  sit,  who  is  not  entitled  to  the 
peerage ;  it  may  be  deceived  or  mistaken,  but  still  its  decision  is  a 
final  judgment.  The  Irish  House  of  Peers  is  not  a  tribunal  quite 
abolished,  and  whose  decisions  have  ceased  to  be  regarded ;  but  *it 
is  actually  existing  in  this  House,  not  even  merged,  but  in  union 
with  this  House,  and  this  House  is,  in  respect  of  this  claim,  the 
Irish  House  of  Peers,  and  as  much  bound,  in  the  exercise  of  its 
jurisdiction,  by  a  decision  of  the  Irish  House  of  Peers,  as  it  is  by 
any  decision  of  this  House,  since  the  Union,  touching  the  Irish 
peerage,  or  the  British  peerage ;  it  is  not  only  the  same  by  argument 
and  analogy,  but  it  is  identical.  The  same  authority  that,  before 
the  union  of  the  British  House  of  Lords  with  the  Irish  House  of 
Lords,  entitled  a  person  claiming  a  peerage  to  sit  in  this  House  as 
a  member  of  the  British  House  of  Lords,  was  exercised  as  to  the 
Irish  peerage  by  the  Irish  House  of  Lords.  I  cannot  perceive  the 
least  distinction  between  the  jurisdictions. 

The  Attorney 'General  : 

I  am  not  sure  that  that  has  ever  been  decided,  and  such  a  doctrine 
might  lead  to  some  very  extraordinary  consequences ;  for  it  happened 
in  one  instance — the  Anglesea  claini  of  peerage — that  the  same  noble 
family  tried  that  case  before  the  Irish  House  of  Lords  and  the 
British  House  of  Lords,  and  there  were  conflicting  decisions  (i). 

The  Lord  Chancellor: 

That  circumstance  arose  out  of  the  nature  of  the  constitution  of 
Parliament,  and  the  state  of  the  law  on  questions  of  peerage  at 
that  period ;  but  it  is  not  to  be  supposed  that  because  that  has 
occurred  in  one  case  out  of  a  thousand,  therefore  every  decision  of 

(1)  Cruise  on  Dig.  276. 
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the  Irish  House  of  Lords  on  matters  clearly  within  their  jurisdiction 
is  to  be  disregarded. 

The  Attorney-General: 

I  wUl  assume — without  yielding  that  which  perhaps  I  ought  not 
to  yield  without  more  consideration — that  a  decision  of  the  House 
of  Lords  of  Ireland  has  precisely  the  same  effect  *as  a  decision  of 
the  House  of  Lords  here  would  have  had  40  years  ago ;  then  the 
question  would  be  whether  the  House  of  Lords  of  the  United 
Kingdom  is  bound  by  the  decision  of  the  former  House  of  Lords 
of  Great  Britain,  except  on  the  precise  point  proved  to  have  been 
brought  before  that  House  of  Lords;  and  though  it  should 
appear  that  a  particular  peer  had  been  summoned  and  sat  in  the 
House,  still  there  may  be  circumstances  to  prove  that  that  was  by 
mistake,  or  improperly  done,  which  would  leave  it  open  to  your 
Lordships  now  to  decide  whether,  in  point  of  law,  a  statute  supposed 
to  disable  any  particular  family  had  or  had  not  that  particular 
effect. 

The  Lord  Chancellor  : 

Can  this  case  be  distinguished  from  the  common  case  of  an 
English  peerage,  where  the  claimant  shows  that  his  ancestors  sat 
in  this  House,  by  reading  entries  in  our  Journals  such  as  Mr.  Lynch 
has  read  from  the  Irish  Journals  ?  Be  it  also  remembered,  that 
the  Irish  House  of  Lords  allowed  this  peerage,  and  the  judgment 
of  the  House  of  Lords  is  final,  reversible  only  by  Act  of  Parliament. 
In  a  late  case  decided  in  this  House,  it  became  necessary  to  bring 
in  a  bill  to  alter  a  judgment,  which  was  not  capable  of  being 
carried  into  execution. 

The  Attorney-General  continued  to  think  that  there  was  no 
judicial  decision  by  the  Irish  House  of  Lords  in  this  case,  which, 
as  he  conceived,  involved  a  most  important  question. 
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Mr.  Lynch  was  ready  to  show  that  the  Absentees  Act  did  not 
affect  the  dignity,  and  that  the  opinion  of  the  Judges  that  it  did, 
was  erroneous. 

The  Lord  Chancellor  : 

The  case  is  with  you  at  present.      I  would  suggest  to  their 
Lordships  to  call  on  the  counsel  for  the  Crown  to  show  that  the 
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Irish  *House  of  Lords  did  not  judicially  dispose  of  this  question  in 
1661.  In  the  meantime  let  the  claimant's  evidence  be  received  to 
complete  his  case. 

That  suggestion  was  adopted  by  the  Committee. 

Mr.  John  Bayley,  deputy-keeper  of  records  in  the  Tower, 
examined  by  Mr.  Lynch :  produced  records  of  letters  patent,  dated 
the  20th  of  Henry  VI.  (1442)  creating  Sir  John  Talbot  Earl  of 
Shrewsbury,  with  remainder  to  the  heirs  male  of  his  body  lawfully 
begotten.  He  also  produced  letters  patent,  dated  respectively  the 
24th  and  26th  of  Henry  VI.  (1445  and  1447)  creating  the  said  John, 
Earl  of  Shrewsbury,  Earl  of  Waterford.  Examined  copies  of  the 
three  instruments  were  given  in. 

Mr.  Edward  G.  Walmisley  produced  the  Journals  of  the  Irish 
House  of  Lords  for  the  year  1661,^  and  read  therefrom  several 
entries,  under  the  dates  of  the  14th  of  May,  11th  of  June,  and  10th 
of  July,  1661,  which  were  all  stated  by  Mr,  Lynch  in  opening  the 
claimant's  case.  The  same  witness  produced  the  Irish  Journals 
for  1692  and  1698,  and  read  first  an  entry  in  them  under  date 
of  27th  of  October,  1692,  as  follows:  "The  House  called  over: 
Ordered,  that  such  of  the  Lords  that  made  default  by  not  appearing 
be  called  over  a  second  time.  The  Lords  that  did  not  appear  called 
over  accordingly ;  among  others,  Earl  of  Waterford,  excused."  The 
witness  next  read  a  similar  entry,  under  date  of  21  st  of  October, 
1698.  He  produced  the  Journals  of  this  House  for  the  year 
1830,  and  read  therefrom  an  entry,  under  date  of  the  9th  of  June, 
1830,  as  follows :  "  This  day  John,  Earl  of  Shrewsbury,  sat 
first  in  Parliament,  having  first  taken  and  subscribed  the  oath 
'  appointed  to  be  taken  *by  the  Act  of  the  10th  year  of  the  reign 
of  his  present  Majesty  by  peers  professing  the  Eoman  Catholic 
religion." 


The  evidence  being  closed — 


The  Solicitor-General  for  Ireland  : 

There  is  no  dispute  here  as  to  the  claimant's  pedigree,  nor  as  to 
the  limitations  in  the  patents  of  creation  in  1445  and  1447,  the 
latter  of  which  was  granted  to  confirm  the  former.  Neither  is  it 
now  to  be  contended  that  a  judicial  determination  of  a  question  of 
Irish  peerage  by  the  Irish  House  of  Lords,  is  not  equivalent  to  a 
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decision,  in  a  like  case,  by  the  House  of  Lords  of  the  United 
Kingdom.  But  we  do  contend  that  there  was  no  judicial  deter- 
mination by  the  Irish  House  of  Lords  on  the  only  question  now 
before  your  Lordships,  and  that  your  Lordships  will  have  to  put  a 
new  construction  on  "  the  Absentees'  Act,"  or  affirm  the  construc- 
tion put  on  it  by  Sir  Edward  Coke  and  the  other  Chief  Judges  of 
England,  sitting  with  him,  on  the  effect  of  that  Act  on  this  peerage. 
The  entries  read  from  the  Irish  Journals  afford  no  proof  of  a 
judicial  decision  by  the  House  of  Peers  in  Ireland.  The  first  of 
those  entries  was  a  reference  to  a  Committee  to  inquire  and  report 
whether  absentee  peers  of  Ireland  were  entitled  to  proxies.  That 
reference  did  not  originate  in  any  application  made  by  or  in  behalf 
of  the  Earl  of  Shrewsbury,  nor  was  the  inquiry  directed  into  any 
right  of  peerage.  The  order  of  reference  proceeded  on  the  assump- 
tion that  the  persons  with  respect  to  whom  the  inquiry  was  to  be 
made  were  at  the  time  undoubted  peers  of  Ireland,  but  without 
lands  or  residence  there.  It  was  not  an  inquiry  into  the  right  of 
peerage,  but  into  the  right  of  absentees,  voting  by  proxy,  having 
no  estates  in  Ireland.  The  statute  law  of  Ireland  at  *that  time 
imposed  restrictions  and  even  penalties  on  absentees,  both  in 
respect  of  their  privileges  and  possessions ;  so  that  it  was  a  matter 
of  some  doubt  to  the  House  of  Lords  whether  absent  peers  without 
estates  in  Lreland  were  to  enjoy  the  same  privileges  as  peers 
who  resided  there  on  their  estates.  The  question  of  the  rights  of 
absentee  peers  had  been  the  subject  of  consideration  in  the  Irish 
House  of  Lords  before  1661.  It  appears  from  the  Journals  for 
1640,  that  the  House  ordered  the  proxies  of  peers  who  had  estates 
in  Ireland  not  to  be  allowed,  unless  they  had  obtained  a  licence  of 
absence  from  the  King  or  Lord  Lieutenant ;  and  as  to  such  as  were 
peers  of  the  realm  and  had  no  estates  in  Ireland,  a  select  Committee 
was  appointed  ''to  draw  up  a  petition,  with  reasons,  to  be  presented 
to  the  King,  why  such  peers  should  not  have  place  at  all  in  the 
Irish  Parliament."  The  House  of  Lords  did  not  assume  to  decide 
by  the  resolutions  in  1661  any  question  of  peerage,  or  any  privilege 
of  the  peers,  beyond  the  exercise  of  the  right  of  voting  by  proxy 
while  they  continued  absentees.  This  view  is  confirmed  by  the 
report  of  the  Committee  in  1661,  upon  the  reference  before  men- 
tioned. Their  chairman  reports  "  that  the  Lords  of  England,  who 
are  peers  of  Ireland  and  have  no  estates  in  Ireland,  shall  have 
liberty  to  send  their  proxies  to  this  Parliament."  That  was  not  a 
report  on  the  rights  of  peerage,  or  of  any  particular  peer,  nor  on 
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any  other  question  of  privilege  of  peers  but  that  of  sending  proxies. 
The  controversy  was  not  about  peerage  or  no  peerage,  but  about  the 
pri\dlege  of  allowing  acknowledged  peers  to  send  proxies  while  they 
were  absent ;  the  moment  they  became  resident  and  had  property 
in  Ireland,  the  objection  to  their  proxies  ceased.  The  Committee 
were  directed  by  the  order  of  reference  "  to  have  *inspection  into 
the  Journals,  and  to  search  for  precedents; "  they  were  not  directed 
to  refer  to  "  the  Absentees'  Act,"  nor  to  the  law  on  cases  of  peerage ; 
and  they  gave  no  opinion  on  either  in  their  report,  but  simply 
answered  the  question  respecting  the  right  of  voting  by  proxy. 
Why,  therefore,  that  report,  or  the  other  entries  and  orders  that 
were  read  from  the  Journals,  should  be  called  a  judicial  deter- 
mination upon  the  Earl  of  WaterfonVs  case,  it  is  impossible  to 
comprehend. 


(The  Lord  Chancellor  :  The  entry  of  the  10th  of  July,  1661, 
refers  solely  to  the  Earl  of  Waterford  and  Wexford ;  the  same 
person,  I  suppose ;  and  it  shows  that  his  proxy,  assigned  to  the 
Earl  of  Clanricarde,  was  allowed.  That  was  an  admission  by  the 
House  that  he  had  a  right  to  vote  by  proxy ;  certainly  an  admission 
that  he  was  a  peer  of  Ireland.) 


[  •ue  ] 


We  grant  that ;  and  that  if  the  Earl  of  Waterford  attended  the 
House  on  that  day,  he  would  be  entitled  to  sit  and  vote  there ;  for 
no  question  of  his  right  of  peerage  was  then  raised,  and,  therefore, 
no  such  question  was  decided.  The  entries  read  from  the  Irish 
Journals  amount  to  no  more  than  an  acknowledgment,  by  the  Irish 
House  of  Peers,  of  Lord  Waterford's  right  to  sit  in  that  House ; 
neither  creating  a  peerage  in  him,  nor  restoring  a  peerage  which 
had  been  in  him,  if  that  peerage  had  been  taken  away  by  Act  of 
Parliament,  unrepealed  and  unreversed. 

There  may  be  another  question,  whether  the  opinion  of  Sir 
Edward  Coke  and  the  other  Judges  upon  the  effect  of  the  Act  is  a 
judicial  determination ;  but  it  would  be  premature  to  argue  that 
question  until  it  is  decided  whether  the  resolutions  of  the  Irish 
House  of  Peers,  read  from  their  Journals,  amount  to  a  judicial 
determination;  for  if  they  judicially  decided  the  question  *of 
peerage,  against  their  judgment  no  opinion  of  the  Judges  can  be 
put  in  competition. 

It  may  be  fairly  argued  that  the  entries  in  the  Irish  Journals 
constitute  good  evidence  of  a  new  creation  of  a  peerage  by  writ  of 
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summons  to  Francis,  the  eleventh  Earl  of  Shrewsbury,  in  1661, 
which,  by  virtue  of  the  writ  and  by  sitting,  would  give  Lim  a 
Barony  in  fee  tail.  But  that  is  not  the  dignity  which  is  now 
claimed ;  if  it  were,  the  claimant  would  have  to  present  another 
petition  and  a  new  case ;  the  dignity  now  claimed  is  one  which  was 
undoubtedly  created  by  letters  patent  of  Henry  VI.,  but  which,  we 
submit,  was  taken  away  by  the  Act  of  Parliament  of  the  28th  of 
Henry  VIII. 

Mr.  Lynch  : 

The  Earl  of  Waterford  does  not  claim  a  new  peerage ;  he  relies 
on  the  creation  by  patent  in  1445,  and  on  that  alone.  It  did  not 
appear  from  the  entry  in  the  Journals  of  1640  (read  by  the  Solicitor- 
General  for  Ireland),  that  the  House  of  Lords  then  passed  any 
resolution ;  but  twenty  years  afterwards  they  did  pass  resolutions, 
after  reference  to  a  Committee ;  after  inquiries  and  report  by  that 
Committee;  that  the  Earl  of  Waterford  was  entitled  to  send  his 
proxy ;  that,  in  effect,  he  was  entitled  to  sit  and  vote  among 
them,  not  as  a  new  Earl,  created  by  writ  of  summons — for  no 
Earl  was  ever  created  by  writ — but  as  an  Earl  by  the  old  patent, 
of  the  existence  of  which,  notwithstanding  the  opinions  of  the 
English  Judges,  these  resolutions  of  the  Irish  House  of  Lords, 
the  then  proper  tribunal  to  decide  questions  of  Irish  peerage, 
were  judicial  admissions  and  recognitions.  The  entry  not  only 
styled  him  Earl,  but  also  mentioned  his  place  of  precedence  as 
of  an  ancient  Earl,  with  a  salvo  jure  in  respect  to  other  peers ; 
and  that  ch'cumstance  alone  *proved  that  the  dignity  in  right  of 
which  he  was  admitted  to  send  his  proxy,  was  not  a  newly-created 
peerage. 

The  Lord  Chancellor  : 

My  Lords:  This  case  raises  a  question  of  considerable  importance, 
which  has  been  ably  argued  by  the  learned  counsel  at  your  Bar. 
The  counsel  for  the  Crown  appearing  not  strictly  in  the  character 
of  counsel  undoubtedly,  but  as  a  sort  of  assessors,  we  are  not 
bound  by  their  opinion ;  but  have  the  benefit  of  their  assistance. 
It  is  fit  that  I  should  state  how  the  point  arose,  and  of  what 
importance  the  point  was  deemed,  that  as  such  we  should  have  it 
preliminarily  disposed  of.  The  counsel  for  the  claimant  read 
certain  reports  of  Committees  of  Privileges  and  resolutions  of  the 
Irish  House  of  Peers,  consequent  upon  those  reports,  contending 
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that  they  had  the  force  of  a  judicial  determination  by  the  only 
tribunal  competent  to  the  decision  of  those  matters,  and  whose 
determination- was  binding  here,  and  that  among  other  persons 
bound  by  it  was  the  House  of  Lords  of  the  United  Kingdom,  inas- 
much as  the  decision  of  those  matters  had  been  the  province  of  the 
Irish  House  of  Lords,  and  is  now  of  the  Imperial  Parliament, 
representing,  not  succeeding,  but  equally  composed  of,  the  peerage 
of  the  several  parts  of  the  United  Kingdom,  the  Scotch  and  the 
Irish  forming  parts ;  and  consequently  that  which  now  sits  being 
not  the  Scotch,  the  English,  or  the  Irish  Parliament,  but  a  new 
Parliament,  identically  constituted  of  each,  and  which  therefore 
must  be  taken,  with  reference  to  the  preceding  devolutions,  to 
stand  in  the  place  of  the  Parliaments  of  these  three  portions 
of  the  empire. 

I  was  rather  surprised,  the  last  time  we  met  here,  at  the  suggestion 
of  a  doubt  entertaine'd  on  the  part  of  *the  learned  counsel  for  the 
Crown,  respecting  the  strict  applicability  of  the  decisions  made  in 
the  several  independent  Parliaments  now  united  in  one ;  for  it 
appears  to  me  it  would  have  been  as  reasonable  to  say  that  this 
United  Parliament  had  no  right  to  consider  the  evidence  adduced, 
and  the  determinations  that  were  come  to  on  proceedings  had  in 
respect  of  English  peerages  before  the  English  Parliament,  as  it 
would  be  to  say  you  have  no  right  to  listen  to  determinations  and 
decisions  made  and  evidence  taken  in  the  Irish  Parliament,  you 
being  now  the  United  Parliament.  If  the  suggestion  of  the  learned 
counsel  is  well  grounded,  you  have  exceeded  your  jurisdiction  in 
many  cases,  in  which  that  has  been  done ;  for  there  is  now  no  more 
an  English  Parliament,  though  locally  the  seat  of  your  decisions  is 
in  England,  and  you  happen  to  sit  under  the  same  roof — not  in 
the  same  Hall — as  your  predecessors  sat,  while  only  the  English 
Parliament.  The  English  Parliament  is  as  much  succeeded  by  that 
now  constituted  and  as  much  merged  in  the  United  Parliament  as 
the  Irish  Parliament;  consequently  there  is  no  one  conceivable 
argument  which  would  go  to  shut  out  the  judicial  determinations 
of  the  Irish  Parliament  from  being  authorities  to  bind  you  in 
the  United  Parliament,  which  would  not  apply  to  shut  out  similar 
determinations  of  the  English  Parliament,  as  applicable  to  matters 
coming  within  their  jurisdiction.  However,  I  find  that  that  argu- 
ment is  no  longer  urged :  indeed  I  do  not  know  that  it  was  ever 
meant  to  be  seriously  urged ;  if  it  was,  that  is  now  given  up,  and  it 
is  expUcitly  admitted  that  the  decision  of  the  Irish  House  of  Lords 
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is  binding  upon  your  Lordships,  as  much  as  a  judgment  of  this 
House  as  now  constituted,  or  a  decision  of  the  English  House  of 
Lords  touching  an  English  Peerage. 

But,  my  Lords,  it  is  said  (and  that  is  the  material  question), 
that  this  resolution  read  from  the  Irish  Journals  is  not  a  judicial 
decision,  and,  consequently,  would  not  bind  the  Irish  Parliament, 
if  that  were  still  in  existence.     It  is  conceded  that  if   the  Irish 
Parliament  would,  if  in  existence,  be  bound  by  it,  so  would  your 
Lordships  ;   but  it  is  contended  that  it  has  not  that  binding  force 
which  would  have  given  it  that  effect  in  the  Irish  House  of  Lords ; 
and,  consequently,  that  it  cannot  bind  us  here.     It  is  impossible  to 
deny  that  there  is  a  considerable  difference  between  an  entry  in  the 
Journals,  which,  in  virtue  of   a  general  report  of   a  Committee 
touching  the  right  to  vote  by  proxy,  recognizes  the  proxy  of  an 
individual  peer,  and  allows  it  to  be  read  as  assigned  to  a  peer 
present, — there  is  a  considerable  difference  between  that  and  what  is, 
strictly  speaking,  a  judicial  decision  inforo  contentioao  upon  a  claim, 
first  presented  to  the  Crown,  then  referred  for  the  advice  of  the  law 
officers  of  the  Crown,  and  then  to  the  House  of  Lords,  and  by  that 
House,  according  to  the  usual  course  of  its  proceedings,  referred  to 
the  Committee  of  Privileges,  followed  by  a  report,  made  not  alone 
by  that  Committee,  but  also  sanctioned  by  a  resolution  of  the  whole 
House  ;  and,  upon  that  resolution,  to  make  the  decision  more  com- 
plete, a  writ  issuing,  and  the  party  sitting   under  it.      That  is  • 
the  most  perfect  form  of  judicial  determination  in  favour  of   a 
peerage,  and  that  is  here  nearly  altogether  wanting ;  what  you  have 
here  is  that,  (without  any  contention ;  without  any  evidence,  which 
could  have  called  upon  a  Committee,  or  the  House,  sanctioning  the 
Committee's  report,  to  pronounce  a  decision;    without  any  such 
strictly  judicial  proceeding),  there  is  found  an  entry  which  is  said 
on  the  one  hand  to  be  only  a  statement  of  facts,  and  on  the  other, 
to  *have  the  effect  of  a  decision  on  the  right ;  probably  it  is  more 
accurate  to  say  that  it  is  neither,  but  that  it  is  evidence  of  the  fact, 
and  does  not  amount  to  an  establishment  of  the  right.     This  being 
the  state  in  which  this  matter  now  comes  before  your  Lordships, 
the  advice  I  should  humbly  tender,  arising  out  of  the  opinion  I 
have  formed,  would  be  to  regard  it,  not  as  immaterial  to  the  claim  ; 
on  the  contrary,  to  regard  it  as  highly  material.     But  not  to  regard 
it  as  such  a  judicial  decision  as  would  have  bound  the  Irish  House 
of  Lords ;  if  binding  that  House,  it  must  necessarily  bind  your 
Lordships.     But  you  cannot  help  seeing  the  great  difference  there 
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Eabl  of  is  in  point  of  authority  between  the  one  kind  of  entry,  and  the 
FOBD's  other  kind  of  deliberative  judgment ;  where  a  person  is  entered  as 
Claim.  having  a  right  to  vote,  as  actually  exercising  that  right,  which  is  a 
recognition  of  that  right ;  that  is,  undoubtedly,  a  strong  fact  in 
favour  of  the  party's  having  that  right,  because  he  has  actually 
enjoyed  it,  and  has  been  suffered  to  enjoy  it  by  the  proper  authority 
to  contest  it,  if  he  had  it  not ;  but  it  is  different  from,  and  inferior, 
in  point  of  authority,  to  the  binding  force  of  an  actual  adjudication 
of  that  right  by  the  proper  tribunal,  having  had  it  contested  before 
it,  and  coming  to  a  determination  judicially  upon  it.  Consider 
how  different  it  would  be  in  the  case  of  a  right  of  property,  and 
you  will  at  once  see  the  way  clearly  to  that  view,  which  I  think  your 
Lordships  ought  to  take  of  this  case.  If  a  man  has  been  in  the 
course  of  doing  that,  which,  but  for  the  constant  user,  with  permis- 
sion of  the  party  having  an  interest  and  a  right  to  obstruct  him  if 
he  chose,  would  be  a  trespass,  but  with  that  user  would  seem  to  be 
correct ;  as  if  a  man  has  been  in  the  constant  habit  of  using  a 
[  *ir)i  ]  certain  way  across  his  neighbour's  close,  for  instance,  *it  is  the  fact 
of  that  enjoyment  adverse  to  his  neighbour,  that  neighbour  having 
an  interest  to  obstruct  him,  if  he  had  not  a  right  to  pass,  it  is  that 
adverse  enjoyment  which  constitutes  evidence  of  the  right,  and 
there  cannot  be  better  evidence  except  that  of  a  direct  grant  of  the 
easement.  It  is  a  very  different  thing,  however,  when  that  has 
come  into  contestation  in  a  court  of  justice,  and  when  upon  the 
result  of  that  contest  a  competent  Court  has  adjudicated  for  the 
right;  for  that  proceeding  has  the  force  of  res  judicata^  and  stops  the 
parties  who  were  privies  to  that  recorded  judgment :  Now  there  is 
precisely  the  same  difference  in  this  case,  with  this  distinguishing 
circumstance,  that  in  the  case  I  have  supposed,  the  adverse  party, 
who  is,  as  it  were,  concluded  by  force  of  the  evidence  of  his  acquies- 
cence and  the  inevitable  conclusion  arising  from  it,  is  a  different 
party  from  the /om//i  that  adjudicates  the  right:  In  that  case,  the 
individual  who  passes  sentence,  to  speak  in  popular  language,  against 
himself  by  acquiescing  in  the  adverse  enjoyment,  is  not  the  party 
which,  judicially  and  technically  speaking,  passes  sentence,  but  the 
court  of  justice  before  whom  both  those  parties  come,  the  one  to 
seek  a  certain  right,  and  the  other  to  deny  it,  and  who  refer  that 
dispute  to  the  adjudication  of  that  tribunal ;  but,  in  this  case,  the 
distinction  is  plain,  the  party  who  is  the  adverse  party,  acquiescing 
in  the  adverse  possession  of  the  right,  is  the  party  who  adjudicates 
when  the  other  comes  to  claim  the  right  before  him.   It  is  the  Irish 
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House  of  Lords  that  acquiesces  in  the  Earl  of  Waterford's  proxy 
being  used  by  Lord  Clanricarde ;  it  is  the  Irish  House  of  Lords, 
who  would  have  had  to  adjudicate  upon  the  right,  if  there  had  been 
a  judicial  proceeding  ending  in  a  judicial  determination.  That  is 
the  ^difference  between  the  cases,  and  it  is  material  to  remark  it ; 
and  this  distinction  appears  to  me  to  be  favourable  to  the  claimant ; 
when  it  is  attended  to  ;  it  makes  the  adverse  acquiescence  stronger 
in  favour  of  the  claimant  than  it  would  otherwise  have  been,  if  the 
acquiescing  party  and  adjudicating  party  had  been  different  persons. 
It  makes  it  stronger  in  favour  of  the  claimant,  because  he  is 
adversely  enjoying  the  right  with  the  acquiescence  of  the  opposite 
party  interested  in  rejecting  his  claim ;  that  very  party  being  the 
tribunal  before  whom  the  claim  must  have  come  for  adjudication,  if 
it  had  been  a  judicial  determination,  and  not  the  mere  fact  of 
adverse  enjoyment.  I  think  I  should  remind  your  Lordships  and 
the  learned  counsel  of  this  distinction,  that  exists  in  the  case  ;  for  it 
is  very  important  in  estimating  the  weight  on  the  one  hand  due  to 
this  fact  of  acquiescence,  and  on  the  other  keeping  distinct  and 
separate  the  two  forms  in  which  the  matter  has  been  presented,  on 
the  one  hand  a  judicial  proceeding  binding,  and  on  the  other  hand, 
as  I  think  it  may  be  more  justly  represented  that  it  is  to  be  taken, 
only  as  evidence  of  the  enjoyment. 

Your  Lordships  may  observe  a  great  distinction  also  in  substance 
between  the  manner  in  which  the  two  cases  occur,  I  me  in  the 
difference  between  a  judicial  proceeding  and  a  mere  entry;  that 
the  right  is  admitted  sub  silentio,  there  is  no  dispute ;  but  it  is 
uncontested.  No  doubt,  it  goes  a  great  way,  and  it  goes  the  further 
because  the  party  admitting  it  would  have  had  a  right  to  adjudicate, 
and  to  stop  the  party  from  ever  setting  it  up  again  ;  but  it  is  of  far 
inferior  force  to  actual  judicial  decision,  when  the  whole  case  is 
adversely  contested  on  the  one  side  and  on  the  other  at  the  Bar  of 
your  Lordships,  and  when  you  *have  coiue  to  a  judicial  decision 
that  would  have  operated  to  prevent  any  party  ever  afterwards 
questioning  it.  Upon  these  grounds,  and  I  may  add  a  third  in 
favour  of  the  recommendation  which  I  shall  submit  to  your 
Lordships  presently,  even  if  I  thought  the  entry  was  more  in  the 
nature  of  a  judicial  decision  than  I  do;  as  we  are  not  bound  to 
consider  it  so,  I  think  the  more  satisfactory  mode  of  arriving  at  a 
decision  will  be  to  go  into  the  rest  of  the  case,  and  to  have  the 
whole  merits  of  it  before  us,  as  well  as  this  preliminary  point  of 
res  jadicaUu     I  think,  therefore,  it  will  be  the  better  course  for 
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your  Lordships  to  throw  out  to  the  parties  the  propriety  of  putting 
the  whole  case  into  the  course  of  a  regular  judicial  decision,  which 
may  easily  be  done  by  presenting  a  supplemental  petition  to  the 
Crown,  claiming  the  peerage,  there  being  already  a  petition  before 
your  Lordships  claiming  the  right  to  vote.  It  will  not  delay  the 
claimant  to  present  a  petition  to  the  Crown,  praying  to  have  the 
peerage  allowed :  That  will  be  referred  to  the  law  oflScers  of  the 
Crown ;  a  mere  matter  of  course  in  this  case  ;  it  will  be  attended 
to  immediately,  and  will  come  back  as  early  as  is  convenient  to  the 
parties,  and  then  it  may  be  gone  into  on  the  merits,  of  which  the 
greatest  part  is  over,  a  good  deal  of  discussion  having  been  already 
had  on  all  points  in  the  case.  The  weight  of  these  entries  as 
evidence  being  undenied,  I  think  there  is  quite  sufficient  to  throw 
the  burthen  upon  the  resisting  party,  the  Crown,  to  dispute  Mr. 
LynclCs  case,  and  that  it  will  be  for  them  to  do  so  by  going  at 
once  to  the  Act  of  Henry  VIII.,  and  the  decision  of  the  Judges  on 
it  in  1612,  on  both  which  Mr.  Lynch  will  be  heard  afterwards  if 
your  Lordships  shall  think  it  necessary,  and  the  Crown  will  have 
the  reply.  That  will  be  by  far  the  most  *convenient  course ;  then 
the  claimant  will  have  what  is  much  more  valuable  to  him  than 
the  repetition  of  that  which  happened  in  Ireland  ;  he  will  not  have 
merely  a  determination  that  the  United  Parliament  has  given  him 
leave  to  vote  in  the  election  of  Irish  Peers,  as  the  Irish  House  of 
Peers  gave  Lord  Clanricarde  leave  to  bold  his  ancestor's  proxy  ; 
but  the  decision  will  for  ever  establish  his  right  to  his  peerage. 

I  therefore  humbly  move  your  Lordships,  that  the  further 
proceedings  on  this  claim  be  postponed,  in  order  that  a  petition 
may  be  presented  to  the  Crown. 


The  claimant  accordingly  presented  a  petition  to  the  King, 
stating,  that  by  letters  patent  dated  in  July,  1445,  King  Henry  VI. 
granted  to  John,  then  Earl  of  Shrewsbury  and  Wexford,  the 
office  of  seneschal  of  Ireland,  and  also  created  him  Earl  of 
Waterford,  by  these  words — '^ipsum  in  comitem  WaterfordisB  una 
cum  stilo  et  titulo  ac  nomine  et  honore  eidem  debitis,  ordinamus, 
perficimus  et  creamus,  &c.  Habendum  et  tenendum  prsedictum 
comitatum  Waterfordise,  stilum,  &c.  &c.  prefato  comiti  et  hseredibus 
masculis  de  corpore  suo  exeuntibus,  de  nobis  et  hieredibus  nostris,'* 
&c. :  That  by  letters  patent  dated  in  February,  1447,  the  said 
King  granted  to  the  said  Earl  and  the  heirs  male  of  his  body,  the 
Earldom   of   Waterford,   and  the   office  of  seneschal  of  Ireland, 
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"  Habendam,  &c.  prsefato  comiti  et  heredibus  mascalis  de  corpore      Karl  of 

Water- 
8ao   exeuntibus,    de   nobis  et  heredibus   nostris  per  homagium,       ford's 

fidelitatem  et  servitium  faciendum  ef  exercendum  oflScium  sene-       Claim. 

schalli  terrse  nostrse  prsedictae.    Et  ea  occasione  de  gratia  nostra 

ampliori  concessimus  eidem  comiti   et  heredibus  suis   praedictis 

ofiBcium   seneschalli    terr»    nostrse    HiberniaB,"   &c. :    That    this 

*  second  patent  seemed  to  have  been  issued  to  explain  and  amend       [  ^i^^  ] 

the  first  as  to  the  descent  of  the  office  of  seneschal,  which  by  the 

first  patent  might  be   concluded  to  have  descended  to  the  heirs 

general,  the  words  there  being  ''  quod  sit  senescallus  noster  et 

hieredes  sui  sitit  senescalli  nostril''  whereas  this  patent  distinctly 

limits  the  descent  of  that  office  to  the  heirs  male  of  the  body  by 

the  words  "  heredibus   suis  predictis*'  (id  est,  mascuUs  de  corpore 

suo  exeuntihus) :  That  the  petitioner  is  the  heir  male  of  the  body 

of  the  said  John,  Earl  of  Shrewsbury,  so  created  Earl  of  Waterford, 

and  as  such  heir  male  sits  as  Earl  of  Shrewsbury  in  the  House  of 

Lords  of  the  United  Kingdom :  That  in  the  year  1612,  doubts  were 

entertained  whether  the  Irish  statute  of    28  Hen.  VIII.  cap.  3, 

called  "The  Absentees'  Act,"  did  not  take  away  the  dignity  of 

the  Earldom  of  Waterford,  as  well  as  the  lands  and  territorial 

rights  of  which  the  then  Earl  of  Shrewsbury  and  Waterford  was 

thereby  deprived ;  and  upon  a  case  referred  to  Sir  Edward  Coke 

and  the  other  Chief  Justice  and  Chief  Baron  of  England,  of  that 

day,   those  learned   Judges   gave    it    as   their    opinion   that   the 

operation  of  that  statute  was  to  take  away  the  dignity  of  the 

Earl  of   Waterford:    That  the  petitioner  is  advised    that    such 

opinion  was  altogether  erroneous,  and  was  so  considered  by  the 

Irish  House  of  Peers;   it  was  extra-judicial,  and  could  have  no 

greater  effect  at  any  time  than  that  of  advice  or  counsel  to  be 

adopted  or  rejected  as  his  then  Majesty  might  think  proper,  and 

it  did  not  appear  to  have  been  ever  acted  upon,  but  the  contrary, 

as  upon  the  Restoration,  King  Charles  the  Second  issued  his  writ 

to  all  the  peers  of  Ireland,  including  those  who  had  no  estates  in 

Ireland,  and   amongst  the  latter   to    Francis,  the   eleventh  Earl 

of   Shrewsbury:   That  this  writ,  dated  the   13th   October,  1660, 

contained  these  words,   "  quosdam   *proceres  et  magnates  dicti       [  ♦isG  i 

Begni  nostri  Hibernise,  qui  locum  et  vocem  habent  in  parliamentis 

dicti  regni  nostri  Hibemi®  et  modo  infra  Regnum  Anglise  resident." 

The  petition  then  set  forth  the  entries  in  the  Journals  of  the 

Irish   House  of    Lords  hereinbefore   stated,   and    the    petitioner 

submitted  ''  that  he  is  entitled,  as  heir  male  of  the  body  of  the 
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Earl  of      said  John,  Earl  of  Shrewsbury,  created  Earl  of  Waterford,  to  the 

FOLD'S        dignity  of  Earl  of  Waterford  ;  and  his  pedigi-ee  and  descent  being 

Claim.       acknowledged,"  as  hereinbefore  mentioned,  "  he  prays  your  most 

excellent  Majesty  that  the  said  title,  dignity  and  peerage  of  Earl 

of  Waterford  may  be  declared  and  adjudged  to  belong  to  and  to  be 

now  vested  in  your  petitioner." 

This  petition  was  referred  by  the  King,  first  to  the  Attorney- 
General,  and  afterwards,  with  his  report  annexed,  to  the  House  of 
Lords,  and  by  the  House  to  the  Committee  of  Privileges,  on  the 
10th  of  September,  1881.  The  Committee  met  upon  it  on  the  17th 
of  February  and  9th  of  March,  1832. 

Mr,  Lynch  : 

The  right  of  the  claimant  to  be  Earl  of  Waterford  could  not 
have  been  questioned  were  it  not  for  the  construction  put  upon  the 
Irish  Act,  28  Hen.  VIII.,  by  Lord  Coke  and  the  other  Chief  Judges 
of  England,  in  1612  (i).  That  Act,  called  **  The  Act  of  Absentees," 
recites  the  mischiefs  caused  by  the  absence  from  Ireland  of  persons 
who  had  lands  there,  and  who,  after  the  gift  or  descent  to  them  of 
such  lands  and  possessions,  left  Ireland  and  dwelt  in  England,  not 
[  *ib7  ]  regarding  the  preservation  of  the  towns,  &c.  appertaining  *to  them, 
but  allowing  them  to  fall  into  ruin,  and  the  English  inhabitants 
thereof,  in  default  of  defence  and  justice,  to  be  exiled  by  the  Irish, 
to  the  great  loss  of  the  King's  dominion  and  revenues,  and  to  the 
elevation  of  his  said  enemies  (the  Irish)  into  power  and  strength. 
The  Act  then  names  *'  the  noble  Prince  Thomas  Howard,  Duke  of 
Norfolk,  and  his  coparcener  the  Lord  Berkeley,  claiming  and 
holding  as  their  ancient  inheritance  the  seignories  and  lordships 
of  Catherlagh,  Old  Ross,  and  divers  other  manors  and  lands  in 
Ireland;  and  George  Talbot,  Earl  of  Waterford  and  Salop,  the 
seignorie  of  Wexford,"  and  the  heirs  general  of  the  Earl  of  Ormond, 
divers  other  possessions  and  lands ;  the  Abbot  of  Furnes,  and  other 
abbots  in  England,  holding  lands  and  possessions  in  Ireland, 
which  they  and  their  antecessors  and  predecessors,  not  regarding 
the  defence  of  the  same,  suffered  the  King's  enemies  to  enter  into, 
so  that  for  recovery  thereof,  the  King,  his  father  and  grandfather, 
were  put  to  great  charges,  and  after  recovery  of  the  same,  the  said 
inheritors  and  possessioners  entered  again  into  their  said  lands  and 
possessions,  taking  the  profits  thereof  for  a  season,  without  making 
provision  for  the  defence  or  keeping  thereof  in  good  order,  but 
(1)  Ea7'l  of  ShrtW8bury*8  case,  12  Co.  Eep.  106. 
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making  leases  of  divers  of  their  holds  and  manors  to  the  Earl  of      e^rlof 

_.  W  A  T  W  It- 

Kildare,  which  therefore  came  into  possession  of  his  son,  Thomas  pohd's 
Fitzgerald,  who  rebelled  against  the  King,  aided  therein  by  the  claim. 
inhabitants  of  the  said  lands  and  possessions.  Therefore,  for 
repressing  as  well  of  the  said  Thomas  Fitzgerald  and  his  accom- 
plices as  winning  of  the  castells  of  Catherlagh,  Old  Ross,  Arclow, 
Tullagh  in  Oflfellay,  Killrush,  and  other  fortresses  of  the  inherit- 
ance and  possession  of  divers,  the  persons  aforesaid,  and  other 
lands  oat  of  his  and  their  possessions,  the  King  was  enforced  to 
bis  great  charges  to  send  thither  *and  keep  there  an  army  royal ;  [  *158  ] 
and  also  considering  that  the  persons  aforesaid  having  heretofore 
the  same  lands  at  their  own  disposition  and  order,  perceived  little 
profit  thereby,  and  yet  by  their  negligence,  especially  within  the 
counties  of  Catherlagh  and  Wexford,  being  places  privileged  by  the 
King's  progenitors  that  the  Lords  thereof  may  hold  all  manner  of 
pleas,  under  pretence  whereof  the  King's  laws,  &c.  be  not  obeyed, 
nor  any  other  law  administered  there  for  the  good  order  of  the 
inhabitants ;  so  that  in  default  of  a  governor  to  guide  them,  the 
King's  enemies  have  them  in  servage ;  all  murders  and  other 
offences  remain  unpunished ;  the  King's  wards,  reliefs  and  other 
profits  are  diminished :  and  for  those  and  other  enormities  to  the 
commonweal  of  Ireland,  to  the  prejudice  of  the  King  and  his  heirs ; 
and  in  respect  of  the  great  charges  to  which  the  King  hath  been  put 
about  the  conquest  of  the  same  lands,  &c.,  out  of  his  enemies' 
possession — Wherefore,  for  corroboration  of  the  right  and  title  of 
the  King  and  his  heirs  to  all  the  same  lands,  dominions,  and 
possessions,  Be  it  enacted,  that  the  King,  his  heirs  and  assignees, 
shall  have,  hold,  and  enjoy,  as  "  in  right  of  the  Crown  of  England, 
all  honours,  manors,  castles,  seignories,  hundreds,  franchises, 
liberties,  county  palen tines,  jurisdictions,  &c.  and  all  and  singular 
other  possessions,  hereditaments,  and  all  other  profits,  &c.  which 
the  said  Duke  and  his  comparcioner,  or  the  said  Earl  of  Waterford 
and  Salop,  or  the  said  heus  general  of  the  Earl  of  Ormond,  or  any 
the  abbots,  &c.  aforenamed,  or  any  person  or  persons,  to  the  use  of 
any  of  them,  &c.  within  the  land  of  Ireland,  &c.,  have  lawful  right, 
title,  possession,  or  clause  of  entre ;  saving  the  rights  of  all  subjects 
living  in  Ireland,  (other  than  the  above)  all  such  right,  title, 
interest,  &c.  as  they  have  in  or  to  the  premises  or  any  parcel 
thereof." 

In  answer  to  the  second  question  put  to  Lord  Coke  and  the  two       [  159  ] 
other  Chief  Jadges,  upon  a  case  submitted  to  them  by  the  Privy 
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Earl  OF  Council,  viz.,  whether  by  this  Act  the  dignity  of  the  Earl  of 
FORD'S  Waterford  be  taken  from  the  said  Earl,  as  well  as  the  manors, 
Claim.  lands,  &c.,  in  the  Act  specified  ?  they  resolved  (i)  that  the  said  Act 
"  did  not  only  take  away  the  possessions,  but  also  the  dignity  itself ; 
for,  although  one  may  have  a  dignity  without  any  possession 
ad  sustinendum  nomen  et  onus^  yet  it  is  very  inconvenient  that  a 
dignity  should  be  clothed  with  poverty,"  &c. ;  and  **  therefore  the 
Act  28  Henry  VIII.  shall  be  expounded  to  take  away  all  incon- 
venience ;  and  therefore  by  the  general  words  of  the  Act,  viz.,  of 
honours  and  hereditaments,  the  dignity  itself,  with  the  lands  given 
for  maintenance  of  it,  are  given  to  the  King,  and  the  dignity  is 
extinct  in  the  Crown." 

This  extraordinary  opinion  states  also  an  Act  of  Parliament  of 
17  Edward  IV.,  and  the  reasons  for  depriving  George  Nevill,  Duke 
of  Bedford,  of  his  title:  "  In  which  Act  (continues  the  report)  these 
things  are  to  be  observed :  1st.  That  although  the  Duke  had  not 
any  possessions  to  support  his  dignity,  yet  his  dignity  cannot  be 
taken  away  from  him  without  an  Act  of  Parliament.  2ndly.  The 
inconveniences  do  appear  where  a  great  state  and  dignity  is,  and 
no  livelihood  to  maintain  it.  Srdly.  It  is  good  reason  to  take  away 
such  dignity  by  Act  of  Parliament.  And  therefore  the  said  Act  of 
28  Henry  VIII.  shall  be  expounded  to  take  away  such  inconvenience; 
and  although  the  said  Earl  of  Shrewsbury  be  not  only  of  great 
honour  and  virtue,  but  also  of  great  possessions  in  England,  yet  it 
[  ♦160  ]  was  not  the  intention  of  the  Act  to  *continue  him  Earl  in  Ireland, 
when  his  possessions  in  Ireland  were  taken  away  from  him,  &c. 
And  the  said  letters  patent  of  29  Henry  VIII.  have  no  words  to 
restore  the  dignity,  which  the  Act  of  Parliament  hath  taken  away ; 
but  it  was  not  the  intent  of  the  King  diminuere  statiun,  honorem  et 
dignitatem  i^mus  comitis,  but  atigere  his  possessions  for  maintenance 
of  his  dignity;  for  so  much  appears  by  this  word  ' auyere,'  for  he 
doth,  by  the  said  letters  patent,  with  exceeding  great  bounty  increase 
the  revenues  of  the  said  Earl  in  England,  &c.,  instead  of  all  that 
which  was  taken  away  from  him  by  the  Act  of  the  28  Henry  VIII. 
And  whereas  it  was  objected  that  the  general  words  '  honours  and 
hereditaments '  are  qualified  by  the  words  *  which  the  said  George, 
or  any  to  his  use,  hath,'  and  therefore  it  shall  not  be  intended  of 
any  honours  or  hereditaments,  but  of  such  whereof  others  are 
seised  to  his  use ;  and  no  man  can  be  seised  of  the  dignity,  and 
therefore  that  the  said  Act  doth  not  extend  to  it ;  but  that  it  is  to 
(1)  See  Earl  of  Shrewsbury's  case,  12  Co.  Eep.  at  p.  107. 
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be  understood  reddendo  singxda  singidis ;  and  these  words,  '  which 
the  said  George  Earl  hath,'  are  suflScient  to  pass  the  dignity,  and 
with  this  agrees  the  opinion  of  all  the  Judges  of  England  in  NevilVs 
case,  upon  the  like  words  in  the  statute  of  the  26  Henry  VIII.,  in 
the  7th  part  of  my  Beports,  folios  88  and  84." 

The  first  observation  to  be  made  on  this  opinion  is,  that  it  was 
extra-judicial,  being  given  by  Judges  who  had  no  jurisdiction  over 
the  subject,  and  therefore  it  can  be  only  considered  as  advice — an 
advice  which  was  rejected  by  the  Crown,  and  also  by  the  House  of 
Peers  in  Ireland,  then  the  only  competent  tribunal  to  determine  a 
question  of  Irish  Peerage.  The  construction  put  by  these  Judges 
upon  the  Act  was  erroneous,  and  founded  on  statements  which 
were  untrue,  for  *they  say,  **  the  Act  doth  not  only  take  away  the 
possessions  which  were  given  to  him  (the  Earl)  at  the  time  of  his 
creation,  but  also  the  dignity  itself ;  for,  &c.  it  is  very  inconvenient 
that  a  dignity  should  be  clothed  with  poverty."  Now  the  only  pos- 
session stated  in  the  Act  to  be  then  held  by  the  Earl  of  Waterford  in 
Ireland,  was  the  seignorie  of  Wexford,  which  was  not  given  to  him 
when  he  was  created  Earl  of  Waterford,  but  descended  to  him  from 
his  ancestors.  The  possessions  of  the  Earls  of  Shrewsbury  and 
Waterford  in  Ireland,  had  been  lost  to  them  before  the  passing  of 
the  Act  of  Absentees.  The  Judges  were  not  only  in  error  as  to 
facts,  but  they  also  contradict  themselves  when  they  speak  of  the 
poverty  of  the  Earl  of  Shrewsbury  and  Waterford,  and  at  the  same 
time  notice  his  vast  possessions  in  England,  and  that  they  were 
at  that  very  time  increased  by  the  bounty  of  his  Sovereign. 

The  mischiefs  which  the  Act  purported  to  remedy  were,  the 
the  desolation  of  the  possessions  of  absentees  ;  the  rebellion  of  the 
Earl  of  Kildare's  son,  to  whom  some  of  those  lands  were  leased,  and 
the  arrears  of  rents  due  to  the  King  from  those  lands.  None  of 
these  mischiefs  was  referable  to  any  personal  dignity.  The  remedy 
to  be  applied  was  to  take  away  the  lands  and  possessions  from 
which  the  mischiefs  resulted.  By  an  ordinance  of  Bichard  II., 
two-thirds  of  the  rents  of  the  lands  of  persons  absent  from  Ireland, 
were  payable  to  the  Crown,  or  the  lands  to  be  forfeited ;  but  the 
Crown's  right  to  the  lands  by  forfeiture  did  not  contemplate  the 
vesting  of  a  personal  dignity  in  the  Crown.  There  are  no  words  in 
the  Act  applicable  to  a  personal  dignity.  The  words,  "  any  person 
to  his  use  w^ithin  the  land  of  Ireland,"  exclude  the  notion  that  a 
personal  dignity,  inherent  in  the  blood  of  the  Earl  of  Shrewsbury, 
then  resident  ^in  England,  could  be  affected  by  the  Act.    The 
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general  words,  "honours  and  hereditaments,"  could  not  have  that 
eflfect.  An  honour  is  a  most  noble  seignory  (i)  ;  it  ought  to  con- 
sist of  lands,  liberties,  and  franchises  (2).  Honours,  therefore,  did 
not  in  this  Act  mean  personal  dignities,  but  territorial  possessions ; 
and  **  hereditaments  "  must  be  ejtisdem  generis,  and  could  not  here 
be  applied  to  a  title  of  honour — the  word  means  those  hereditaments 
from  which  the  evils  Bet  forth  in  the  Act  resulted,  and  which  the 
King  could  "  have,  hold,  and  enjoy  in  right  of  his  Crown,"  yielding 
profits,  capable  of  possession  and  alienation.  An  Act  of  Parliament 
was  passed  in  1714,  depriving  the  Duke  of  Ormond  of  all  his  Irish 
manors,  honours,  lordships,  &c.  but  it  did  not  mention  the  dignity 
of  the  Earl  of  Ormond ;  and  his  descendant  claimed  that  title  in 
1792,  on  the  ground  that  there  were  no  words  in  the  Act  expressly 
referring  to  it,  and  he  was  held  entitled  to  it:  2  Lords*  Jour.  (Irish). 
The  case  of  Nevill,  Duke  of  Bedford,  mentioned  by  Lord  Coke 
and  the  other  Judges,  is  opposed  to  their  opinion,  for  they  admit 
that  his  dignity  would  not  be  taken  away  without  an  Act  of 
Parliament,  which  was  accordingly  passed  for  that  particular 
object,  (the  17  Edw.  IV.),  the  words  thereof  being,  **  that  from 
thenceforth  the  said  creation  and  making  of  the  said  Duke,  and 
all  the  names  of  dignity  to  the  said  George,  or  John  Nevill  his 
father,  should  be  from  thenceforth  void  and  of  no  effect."  No 
words  of  title,  dignity,  or  name,  nor  any  words  applicable  to  them, 
occur  in  the  Act  of  Absentees.  It  is  a  penal  Act,  and  should  be 
construed  strictly  and  not  carried  further  than  the  mischiefs 
intended  to  be  remedied  required.  Sir  W.  Blackstone  says  (3), 
Nevill's  degradation  is  a  *singular  instance,  which  serves,  having 
happened  but  once,  to  show  how  tender  Parliament  has  been  in 
exerting  so  high  a  power.  The  other  case  of  A>ri7/  (4)  relied  upon 
in  this  opinion,  is  denied  to  be  law  in  the  Purheck  case  (5),  and 
also  in  the  third  report  of  the  Lords'  Committee  on  the  dignity  of 
a  Peer  (p.  62).  But  this  extra-judicial  opinion  of  Lord  Coke  was 
directly  overruled  by  the  House  of  Lords  in  Ireland  in  1661,  by 
their  reports  and  resolutions,  which  have  been  stated  in  the 
arguments  on  the  former  petition.  And  it  was  also  rejected  by 
King  Charles  II.,  by  including  in  a  writ  of  summons  to  the  Irish 
Parliament,  "  Quosdam  proccres  et  magnates  dicti  regni  nostri 
HibernisB,  qui  locum  et  vocem  habent  in  parliamentis  dicti  regni 


(1)  Co.  Litt.  108  a. 

(2)  Bulstrode,19d;  2  Rollers  Ab. 

(3)  1  Comm.  402. 


(4)  7  Co.  Rep.  33. 
(o)  1  Sliower,  P.  C.  1. 
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nostri  HibernisB,  et  modo  infra  regnum  Angliae  resident."  So  again 
in  1694,  this  opinion  was  rejected  by  William  and  Mary,  who  in 
the  letters  patent  creating  Charles,  the  12th  Earl,  Duke  of  Shrews- 
bury, styled  him  Earl  of  Shrewsbury  and  Waterford.  So  that  the 
Crown  and  the  Irish  House  of  Peers,  by  repeatedly  recognising  the 
succession  of  the  Earls  of  Shrewsbury,  to  the  Earldom  of  Waterford, 
overruled  in  the  most  pointed  manner  the  construction  put  by  Sir 
Edwabd  Coke  on  the  Act  of  Absentees.  But  supposing,  this  opinion 
of  the  Judges  not  to  have  been  affected  by  the  Acts  of  the  Grown  or 
the  Irish  House  of  Lords,  this  House,  being  satisfied  that  it  was  an 
erroneous  opinion,  ought  to  reverse  it ;  as  the  House  reversed  its 
own  resolutions  in  the  cases  of  Willoughby  de  Broke  (i)  and  the 
Duke  of  Brandon  (2). 

It  was  suggested  by  the  counsel  for  the  Crown,  in  *the  argument 
on  the  former  petition,  that  the  summoning  of  the  Earl  of  Shrews- 
bury as  Earl  of  Waterford  to  the  Irish  Parliament  in  1661,  when 
his  proxy  was  allowed,  might  be  a  new  creation.  But  after  a  most 
diligent  search  no  letters  patent,  granting  any  Irish  dignity  to  any 
Earl  of  Shrewsbury,  from  the  time  of  Henry  VI.,  have  been  dis- 
covered. There  is  no  instance  of  an  Earldom  being  created  by 
writ.  To  perfect  a  creation  of  peerage  by  writ,  there  must  be  a 
sitting  in  the  House  consequent  on  the  writ ;  but  the  Earl  of 
Shrewsbury,  although  frequently  recognised  by  the  Irish  House 
of  Lords  as  Earl  of  Waterford,  never  actually  took  his  seat  in  that 
House.  The  writs  to  Parliament  there  were  issued  by  the  Lord- 
Lieutenant,  who  had  not  the  power  of  ennobling.  But  supposing 
there  had  been  a  new  creation  of  a  dignity,  the  ancient  dignity 
could  not  be  merged  or  affected  by  it;  so  held  in  the  case  of 
Willoughby  de  Broke;  and  that  being  the  law  of  the  peerage, 
it  is  not  necessary  in  this  case  to  give  evidence  of  searches  for 
letters  patent  for  a  new  creation;  but  such  evidence  is  ready,  if 
required. 
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The  Attorney-General  : 

It  is  essential  to  the  effect  of  the  argument  on  both  sides  to  pro- 
duce evidence  of  search  for  letters  patent  subsequent  to  1612.  The 
other  evidence  which  was  given  upon  the  first  petition  may  be 
admitted  as  evidence  in  this.  The  claimant's  pedigree  also  may 
be  admitted,  and  the  two  patents  of  Henry  YI.  may  be  taken  as 

(1)  15    Journ.   922;    Collins,   324;  (2)  26  Journ.  516;   and  Cruise  on 

Cruise  on  Dig.  196.  Dig.  94. 
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valid.     The  only  question  now  in  the  ease  is  upon  the  judgment 


Earl  of 

FORD'S        in  12  Coke's  Reports 
Claim. 


Sir  William  Betham  was  then  examined  by  Mr.  Lynch ;  and  in 
answer  to  the  questions  put  to  him,  he  said  he  searched  every 
[  *16B  ]  place  of  record  in  England  *and  Ireland  for  letters  patent  of  any 
dignity  conferred  upon  Francis,  the  eleventh  Earl,  or  any  other 
Earl  of  Shrewsbury,  since  the  reign  of  Henry  VI. ;  and  he  did  not 
find  any.  He  searched  particularly  the  Eolls  Office  in  Dublin, 
where  the  patents  are  chiefly  deposited  ;  the  Chief  Remembrancer's 
Office,  where  some  patents  have  been  enrolled ;  the  Bermingham 
Tower ;  the  records  of  the  House  of  Lords,  and  the  College  Library 
in  Dublin  ;  also  the  Tower  of  London,  the  Rolls  Office,  the  British 
Museum,  and  the  Offices  of  Arms.  He  knew  of  only  one  instance 
in  which  there  was  distinct  evidence  that  letters  patent  for  the 
creation  of  a  dignity  had  passed  but  could  not  be  found.  That  was 
the  case  of  Viscount  Cullen,  during  the  troublesome  times  before 
the  beheading  of  Charles  I.  With  that  exception,  and  probably 
another  in  the  case  of  Lord  Denbigh,  created  Earl  of  Desmond 
about  the  same  time,  the  patents  of  peerage  are  perfect  from  the 
time  of  Henry  VIII.  Mr.  Lodge  mentions  in  his  book  that  the 
Earl  of  Waterford  had  a  ilew  patent  in  1661 ;  probably  what  he 
meant  by  that  was  that  the  Earl  was  summoned  to  Parliament  in 
that  year. 

Mr.   Williuin  Russell  summed  up  the  evidence  and  case  on 
behalf  of  the  claimant : 

The  only  thing  to  struggle  with  was  the  opinion  of  Sir  Edward 
Coke  on  the  Act  of  Absentees.  The  Duke  of  Norfolk  and  the 
Lord  of  Berkeley,  mentioned  in  the  Act,  had  not  Irish  dignities, 
but  they  had  seignories  and  lands ;  and  Lord  Waterford,  classed 
with  them,  had  also  a  seignory  annexed  to  the  Earldom  of 
Wexford,  belonging  to  his  ancestors  long  before  the  creation  of 
the  Earldom  of  Waterford.  The  Act  mentions  lands  and  pos- 
sessions all  through,  and  not  titles  or  dignities.  The  words 
[  *16G  ]  '*  honours,  manors,  castles,  seignories,  &c.,  and  all  *and  singular 
other  possessions,  hereditaments,  and  all  other  profits,"  could 
not  be  construed  to  include  a  personal  dignity.  Spelman  says  (i), 
"  Uti  manerium  plurimis  gaudet  tenementis,  &c.,  ita  honor 
plurima  complectitur  maneria,  &c.-'  Clearly  the  word  **  honours  " 
(1)  Gloss.;  voce  ** Honor." 
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was  used  in  this  sense  in  the  Act,  and  the  rule  Noseitur  a  sociis      Earl  of 
applies.     But  the  opinion  was  not  a  decision  by  a  Court  having       FomVs 
jurisdiction.     The  House  of  Lords  in  Ireland,  on  the  contrary,       ^^i-aim, 
pronounced  by  the  proper  tribunal  a  solemn  adjudication.     This 
opinion  contained  in  itself  the  contradiction  to  it,   for  it  said 
that  nothing  but  an  express  enactment  of  Parliament  can  take 
away  a   title    of    honour,   as  in   the  Duke    of   Bedford's    case. 
Another  error  on  the  face  of  this  opinion  is,  that  it  says  ''the 
dignity  is  extinct  in  the  Crown."     The  words  of  the  Act  are, 
that  ''the  King,   his  heirs  and  assigns,   shall  have,   hold,   and 
enjoy,  as  in  the  right  of  the  Crown  of  England,"  &c.     The  King 
coald  not  so  hold  a  dignity,  though  he  could  so  hold  lands  and 
hereditaments,  for  the  dignity  would  merge  and  be  extinct  in  the 
King ;  although  there  is  no  merger  of  a  less  dignity  in  a  greater, 
in  the  case  of  a  peer :  Willoughby  de  Broke,  and  2  Inst.  594. 

The  Attoiiiey-General,  and  the  Solicitor-General  for  Ireland: 

It  is  the  duty  of  the  officers  of  the  Crown  to  watch  the  case 
made  on  behalf  of  a  claimant  to  a  peerage ;  and  when  they  find 
an  opinion  reported  by  Lord  Coke  as  the  deliberate  decision  of 
him  and  the  other  Chief  Judges  of  England,  upon  the  effect  of 
an  Act  of  Parliament  upon  this  peerage,  it  is  clearly  their  duty 
to  submit  to  your  Lordships  all  that  appears  to  them  capable  of 
being  urged  in  support  of  that  decision.  *  Although  that  decision  [  ♦ig7  ] 
was  in  the  strict  sense  extra-judicial,  it  appears  to  have  been 
required  on  the  part  of  the  Crown,  and  to  have  been  given  by  these 
great  authorities  on  the  fullest  consideration,  after  argument.  All 
that  has  been  stated  in  regard  to  the  supposed  revival  of  the  title, 
in  1661,  and  upon  the  allowance  by  the  Irish  House  of  Lords  of 
the  Earl  of  Waterford's  proxy  at  that  time,  may  be  passed  over ; 
because  if  your  Lordships  shall  be  satisfied  that  in  point  of  law 
the  original  title  now  exists,  no  impression  or  mistake  of  other 
persons,  of  whatever  authority,  can  deprive  the  Earl  of  Waterford 
of  that  title.  The  whole  question  turns  upon  the  effect  of  the 
statute. 

The  word  "hojiour"  is  fully  susceptible  of  the  meaning  Sir 
Edward  Coke  has  put  upon  it.  He  seems  to  be  of  opinion  that 
although  that  word  may  relate  only  to  territorial  privileges,  it 
may  also  go  to  the  extent  of  including  a  dignity  of  peerage  ;  he 
seems  to  think  that  the  case  of  the  Duke  of  Bedford  furnishes 
a  ground  for  the  construction  he  pats  upon  the  Absentees*  Act. 
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At  the  same  time  it  must  be  admitted  that  the  Act  which  took 
away  the  dignity  from  the  Duke  of  Bedford  efifected  its  object  in 
distinct  terms,  in  terms  of  no  ambiguity,  not  leaving  it  merely 
to  be  inferred  how  large  a  sense  might  be  put  upon  the  word 
"  honour."  The  obscure  terms  of  the  Absentees'  Act  leave  some 
grounds  for  saying  that  that  word  was  insufficient,  and  that  the 
dignity  could  not  have  been  taken  away  without  more  express 
words.  It  may  be  admitted  that  the  decision  rests,  not  so  much 
on  the  reasons  given  for  it,  as  upon  the  venerable  authority  of  the 
Judges  who  pronounced  it.  It  may  also  be  admitted  that  if  the 
Act  was  now  for  the  first  time  to  be  construed,  the  construction 
put  upon  it  by  the  learned  counsel  for  the  claimant  might  be  the 
proper  ^construction.  But  the  question  is  whether  the  construction 
put  upon  it  by  such  eminent  Judges,  which  may  be  said  to  be 
contemporanea  expositio,  was  not  consistent  with  the  spirit  of  the 
enactment,  and  whether  it  should  not  be  adhered  to,  especially 
after  so  long  an  acquiescence,  not  only  from  the  date  of  the  opinion 
in  1612,  but  from  the  passing  of  the  Act  in  1587,  down  to  the  year 
1661.  Until  this  year  it  does  not  appear  that  any  claim  was 
admitted  or  asserted  by  the  Earl  of  Shrewsbury  to  the  dignity ; 
there  is  no  entry  in  the  Journals  of  a  sitting  by  him,  or  of  claim 
made,  for  a  period  of  124  years,  during  which,  therefore,  this 
title  must  have  been  considered  as  taken  away.  That  such  was 
the  belief  of  the  parties  most  interested  at  the  passing  of  the  Act, 
is  confirmed  by  this  circumstance:  King  Henry  VIII.,  in  the 
29th  year  of  his  reign,  just  after  the  passing  of  this  Act,  granted 
by  letters  patent  to  the  Earl  of  Shrewsbury  certain  possessions 
and  honours  in  England ;  and  Lord  Coke's  observation  upon  that 
patent  is,  that  it  '^  hath  no  words  to  restore  the  dignity  which  the 
Act  of  Parliament  hath  taken  away,  but  it  was  not  the  intent  of 
the  King  diviinuere  statum  honorem  et  dignitatem  ijjsius  comitis,  but 
augere  his  possessions,  for  maintenance  of  his  dignity,  &c.,  for  he 
doth  by  the  said  letters  patent,  with  exceeding  great  bounty 
increase  the  revenues  of  the  said  Earl  in  England,  &c.,  instead 
of  all  that  which  was  taken  away  from  him  by  the  Act  of  the  28th 
Henry  VIII."  It  would  certainly  appear  as  if  these  possessions 
were  given  as  compensation  for  what  was  taken  away  in  Ireland. 

This  was  an  extra-judicial  opinion  so  far  only  as  it  was  not  the 
judgment  of  the  House  of  Peers,  the  supreme  Court,  in  regard 
to  a  dignity.  But,  in  one  sense  of  the  word  at  least,  it  was  a 
judgment.     The  ^parties  to  it  were,  on  the  one  hand,  the  Earl 
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of  Shrewsbury,  and  the  Crown  on   the   other.     The   case  must      earlof 

have  been  argued  and  decided  judicially,  so  far   as   the  Judges       fobd'b 

could  constitute  a  court  for  the  purpose.     The  Earl  of  Shrewsbury       Claim. 

of  that  day  must  have  made  his  claim  to  the  King  in  the  ordinary 

way.     The  King  referred  the  case,  not  in  the  usual  way  to  his 

Attorney 'General   in   the   first    instance,   but   through   the   Privy 

Council  to  the  three  Chief  Judges  of  England;   "which  case," 

the  report  says,   "  was  argued  by  counsel  in  behalf  of  the  said 

Earl  before  the  said  Chief  Justices  and  Chief  Baron,  upon  which 

they  have  taken  great  consideration  and  advisement ;  after  they 

had  read  the  preamble  and  all  the  said  Act,  it  was  unanimously 

resolved  by  them,  that  by  this  Act  the  title  and  honour  of  Earl  of 

Waterford  was  taken  away  and  extinguished.''     It  is  difBcult  to 

admit  that  Lord  Coke  and  the  other  Chief  Justice,  and  the  Chief 

Baron  of  the  Exchequer,  could  have  been  so  grossly  in  error  as 

is  now  supposed.     All   parties  were  then  satisfied,  the  claimant 

among  them.     They   all   acquiesced   under  that    decision    for  a 

period  of  49  years,  and  the  question  did  not  come  to  the  House 

of  Lords  until  the  year  1661.     If  this  Act  took  away  the  dignity, 

the  claimant  has  no  case;  for  what  took  place  in  the  House  of 

Lords  in  Ireland  can  not  be  strained  into  an  adjudication  on  the 

right  to  the  peerage.     There  was  a  reference  to  a  Committee  to 

ascertain  whether  absent  Lords  having  no  estates  in  Ireland  had 

a  right  to  vote  by  proxy.     That  was  the  only  question  put ;  Lord 

Waterford  was  not  mentioned  in  the  reference,  and  he  was  not 

a  claimant  for  the  peerage  at  the  time.     But  even  if  the  entry 

in  the  Irish  Journals  be  taken  to  be  decisive  proof  that  the  Irish 

House  of  Peers  admitted  and  recognized   the   existence  of   this 

title,  it  was  a  recognition  without  *a  proper  inquiry,  and  without       [  ♦i7u  ] 

a  solemn  judgment,  and  which  could  not,  at  all  events,  restore 

the  dignity,  if  it  had  been  taken  away  by  the  Act  of  Parliament. 

It  does  not  appear  that  the  Earl  of  Waterford,  at  the  time  of  the 

passing  of  the  Act,  had  any  lands  in  Ireland.     The  Act  recited 

that  the  Duke  of   Norfolk  had  seignories   and   lands,  &c. ;  that 

George  Earl  of  Waterford  and  Salop  had  the  seignorie  of  Wexford, 

not  any  lands  or  possessions  in  Ireland.     Then  with  respect  to 

the  words  of  the  Act  which  took  away  the  lands  and  possessions 

of  the  persons  named  in  the  preamble,  the  Judges  commence  their 

opinion  by  saying,  they  had  read  the  preamble  of  the  Act,  showing 

that  they  considered  that  a  material  ground  on  which  their  judg- 

ment  was  to  rest.     But  the  enacting  words,  it  is  said,  did  not  take 
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away  any  specific  property;  they  are  general  words.  They  do 
not  take  away  the  seignory  of  Wexford  in  terms,  nor  the  Lordship 
of  Catherlagh  and  Old  Ross,  in  terms,  from  the  Duke  of  Norfolk 
and  his  coparcener,  but  they  take  away  in  general  "  all  honours, 
manors,  castles,  seignories,  hundreds,  franchises,  liberties,  counties 
palatines  jurisdictions,"  <tc. 

(The  Lord  Chancellor:  There  are  no  words  expressly  taking 
away,  as  in  NevilVs  case ;  that  is  a  material  distinction.) 

Every  thing  which  is  given  by  Act  of  Parliament  to  one  person 
must  be  taken  away  from  the  other  who  had  it ;  therefore, 
inferentially,  that  given  to  the  King  is  taken  away  from  those 
whose  names  are  mentioned  in  the  preamble  of  the  Act.  Under 
what  words  is  the  seignory  of  Wexford  taken  away  ?  "  All  honours, 
manors,  castles,  seignories,"  &c.  "jurisdictions,  authorities,  &c. 
lands,  tenements,  and  hereditaments,"  &c. '  In  ancient  feudal 
times,  the  word  **  jurisdictions "  was  very  comprehensive,  but 
whether  it  comprehended  a  peerage  was  not  easily  to  be  determined. 
In  the  word  *"  tenements,"  and  certainly  in  **  hereditaments,"  a 
dignity  may  be  comprised.  All  these  things  enumerated,  by  being 
given  to  the  King,  his  heirs  and  assigns,  are  taken  away  from  the 
persons  named  in  the  preamble  of  the  Act.  But  how  could  the 
King,  and  his  heirs  and  assigns,  hold  and  enjoy  a  peerage  ?  Lord 
Coke  answers  and  says,  the  Crown  takes  all,  and  holds  all  which 
it  can  hold,  and  what  it  cannot  hold  becomes  extinct  in  the  Crown. 
All  the  lands  and  possessions  vest  in  the  Crown,  and  the  Crown  can 
hold  them  ;  and  all  the  other  things  are  merged  in  the  Crown.  He 
says  the  words  are  to  be  taken  distributively,  reddendo  singula  singulis. 

Mr.  Lynch : 

There  was  no  acquiescence  by  the  claimant's  ancestors  in  this 
opinion.  There  are  no  Journals  of  the  Irish  House  of  Lords  prior 
to  1684,  so  that  it  was  impossible  to  say  positively  that  the  Earl  of 
Waterford  did  not  sit  in  that  House,  actually  or  by  proxy,  in  the 
interval  from  1612  and  1684.  No  Parliament  was  assembled  from 
1645  to  1661,  and  therefore  there  are  no  means  of  showing,  that 
the  Earl  of  Waterford  did  not,  in  that  interval,  exercise  all  the 
privileges  of  other  Irish  peers.  It  would  seem  that  he  did,  for  his 
right  was  recognized  by  the  House  of  Peers  and  by  the  King  in 
1661,  and  Charles  the  twelfth  Earl  was  styled  Earl  of  Waterford 
in  the  patent  creating  him  a  Duke  in  1694.     All  the  succeeding 
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Earls  of  Shrewsbury  being  Roman  Catholics,  could  not,  by  reason      Eabl  of 
of  the  penal  laws,  have  seats  in  Parliament ;  but  they  were  never-       ford's 
theless  peers.     There  was  no  reason,  therefore,  for  saying  that 
those  Earls  acquiesced  in  this  extra-judicial  opinion. 


Claim. 


The  Lord  Chancellob: 

My  Lords,  it  has  been  admitted  by  the  counsel  for  the  Crown, 
that  if  this  *was  now  the  first  time  that  an  interpretation  was  to  [  ♦172  ] 
be  put  upon  this  Act  of  Parliament,  there  could  be  no  doubt  enter- 
tained, as  to  what  should  be  the  construction.  But  our  attention 
has  been  called  to  the  venerable  authority  of  Lord  Coke,  and  two 
other  Chief  Judges  of  England,  who  had  a  reference  made  to  them 
from  the  Privy  Council,  and  who  appear  to  have  considered  this 
matter,  and  to  have  stated,  that,  "having  heard  the  case  argued 
by  counsel  in  behalf  of  the  Earl,  they  having  taken  great  considera- 
tion and  advisement,  and  after  they  had  read  the  preamble  and  all 
the  Act  of  the  28th  Henry  VIII.,  had  unanimously  resolved  *'  upon 
the  construction  which  has  been  made  the  subject  of  argument  at 
your  Lordship's  Bar.  It  is  impossible  to  deny  that  their  opinion 
thus  expressed  throws  a  great  difficulty  in  the  way  of  that  con- 
struction which  we  should  otherwise  at  once  put  upon  this  Act.  It 
Cannot  be  denied  that  in  some  cases  the  plain  meaning  of  an  Act  of 
Parliament  has  been  changed  by  a  course  of  judicial  decisions,  each 
going  a  little  and  a  little  further,  so  that  at  length  the  Courts  have 
adopted  a  construction  widely  diflferent  from  that  which  would,  but 
for  such  interpretations,  have  been  put  upon  the  plain  intent  of  the 
words.  In  all  such  cases  you  are  to  take  into  consideration,  not 
merely  the  words  of  the  Act  of  Parliament,  but  the  decisions  on 
them,  which  may  be  said  to  have  been  all  but  imported  into  the 
words  of  the  Act,  so  that  the  Act  is  to  be  construed  with  reference 
to  such  decisions.  But  I  am  not  aware  of  any  case,  in  which  a 
single  decision,  even  of  a  court  of  competent  jurisdiction,  having 
before  it  properly  and  judicially  the  matter  on  which  it  was  pro- 
nouncing a  judicial  decision,  has  been  held  to  operate  so  upon  the 
plain  meaning  of  a  statute.  There  has  been  a  course  of  decisions, 
*and  where  the  decision  first  made  has  been  adhered  to  and  con-  .  [  *173  j 
firmed  by  other  decisions,  and  that  is  what  is  called  a  current  of 
authorities  too  strong  to  be  resisted ;  besides  this,  that  in  those 
eases  the  decisions  were  all  judicial.  A  mere  obiter  dictum  is  very 
inferior  to  the  decision  of  the  same  Judges  or  the  same  Court, 
where  all  the  matters  are  brought   before  them,  and  they   are 
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Eakl  of      required  judicially  to  decide.     But  this  is  not  even  an  obiter  dictum; 

FORD'8       for  it  is  the  opinion  of  those  three  Judges  on  a  point  referred  to 

Claim  them,  and  on  which  they  were  called  upon  to  advise  his  Majesty  in 
Council;  but  not,  strictly  speaking,  in  their  judicial  character, 
deciding  this  as  a  question  brought  regularly  before  them,  and  in 
which  their  judgment  was  to  operate  on  the  rights  of  the  parties. 
Undoubtedly,  with  the  opinion  of  so  great  a  lawyer  as  Lord  Coke, 
upon  the  subject,  one  cannot  help  distrusting  his  own,  if  it  happen 
to  differ  from  that  of  so  great  a  Judge ;  but  when  the  reasons  for 
the  opinion  expressed  are  also  given  in  the  report,  it  is  the  bounden 
duty  of  those  who  are  called  upon  ta  review  that  opinion,  to  investi- 
gate those  reasons,  and  to  see  how  far  the  opinion  is  borne  out  by 
them,  and  by  any  case  which  is  referred  to.  And  I  cannot  help 
remarking  upon  the  departure  from  the  fact,  which  appears  in  the 
citation  from  NeviWs  {Duke  of  Bedford's)  case,  on  which  the  opinion 
of  the  Judges  is  stated  to  have  proceeded  upon  the  like  words ; 
whereas  in  the  Act  of  17  Edward  IV.  there  are  express  words  of 
degradation,  it  being  enacted  "  that  from  henceforth  the  same 
creation  and  making  of  the  said  Duke,  and  all  the  names  of  dignity 
given  to  the  said  George,  or  to  John  Nevill  his  father,  be  from 
henceforth  void  and  of  no  effect."     If  such  words  had  occurred 

[  *i7i  ]  here,  the  cases  would  have  been  similar.  *But  no  such  words  are 
found  in  this  Act.  There  are  only  those  words  which  vest,  what- 
ever is  referred  to,  in  the  Crown.  If  those  words  vest  this  title  of 
honour  in  the  Crown,  it  may  be  said  it  does  not  signify  whether 
there  are  words  taking  it  away  or  not ;  that  what  is  given  to  the 
Crown  cannot  be  holden  by  the  subject ;  "  that  the  King,  his  heirs 
and  assigns,  shall  have,  hold  and  enjoy,  as  in  the  right  of  the 
Crown  of  England,  all,"  and  so  forth.  Those  words  "  hold  and 
enjoy,"  clearly  do  not  apply  to  a  dignity,  but  to  that  which  was 
the  subject  of  tenure.  Then  it  is  said,  if  an  honour  and  dignity  be 
considered  to  be  the  subject  of  this  Act,  these  words  are  to  be  taken 
reddendo  singida  singidis  ;  that  the  King  was  to  enjoy  those  which 
could  be  enjoyed,  and  to  hold  those  which  might  be  held ;  never- 
theless the  words  are  that  the  Crown  shall  have,  hold  and  enjoy, 
and  one  is  unable  to  understand  how  the  Crown,  the  fountain  of 
honour,  could  hold  and  enjoy  an  honour,  supposing  that  to  be  the 
subject  of  the  Act.  It  appears  impossible  to  understand  that  the 
Crown  can  have,  hold  and  enjoy  an  honour  which  has  been  granted, 
and  has  been  destroyed  by  an  Act  of  Parliament ;  nor  is  there  any  light 
thrown  upon  that  point  in  the  arguments  of  these  learned  persons ; 
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and  upon  the  other  part  of  the  question,  they  appear  to  me  not  to      eabl  op 
be  justified  in  the  conclusion  they  have  drawn.     There  is  not  to  be       pobd's 
found,  in  the  enumeration  of  particulars  in  the  enactment,  any-       Ci-aim. 
thing  to  which  the  character  of   possessions  does  not  apply,  or 
anything  which  makes  it  clear  that  dignities  or  titles  of  honour 
were  the  subject-matter  of  enactment.     If  we  found  those  words,  of 
course  we  should  be  bound  to  construe  the  Act  in  such  a  manner 
as  to  give  a  meaning  to  them ;  but  it  appears  to  me  that  the  words 
"  honours,  castles,  &c."  *are  introduced  plainly  for  a  different  pur-       [  MZa  ] 
pose,  and  with  reference  to  other  subjects.      The  word  **  honours," 
as  connected  with  those  other  words  of  description,  is  stated  by 
Lord  Chief  Baron  Comyn  and  other  authorities  to  apply  to  a  collec- 
tion of  manors  :   now  this  word  **  honours,"  being  so  found  in 
company  with  manors,  castles,  seignories,  hundreds  and  franchises, 
and  all  and  singular  other  possessions,  hereditaments,  and  all  other 
profits,  removes,  in  my  opinion,  any  doubt  which  might  have  been 
felt  as  to  the  construction  of  the  Act. 

My  Lords,  if  this  opinion  of  the  Judges  had  been  sanctioned  by 
other  decisions ;  if  it  had  been  discussed  in  the  proper  tribunal  in 
which  it  had  been  sought  to  be  acted  upon  and  had  been  there 
adopted,  I  mean  in  Parliament,  then  undoubtedly  the  same  principle 
would  apply  to  it  as  to  a  judicial  construction  upon  a  legislative 
enactment,  to  which  it  had  reference ;  but  it  does  not  appear  that 
that  was  the  case,  because  it  is  perfectly  clear  that  the  House  of 
Lords  in  Ireland,  the  proper  tribunal,  did  not  act  upon  that 
authority ;  we  are  not  aware  whether  this  opinion  was  cited  there  ; 
in  the  absence  of  any  evidence  to  the  contrary,  we  must  conclude 
that  it  was  known  to  that  House  at  the  time  that  Francis  the 
eleventh  Earl  was  admitted  to  his  proxy. 

Upon  the  whole,  my  Lords,  I  am  of  opinion  that  the  claimant 
has  made  out  his  case ;  and  I  am  fortified  in  that  opinion  by  the 
concurrence  of  the  noble  and  learned  Lord  (i)  who  attended  here  on 
the  last  day  and  heard  a  part  of  this  case,  and  who  felt  no  doubt 
whatever  that  this  was  a  miscarriage  on  the  part  of  those  three 
learned  Judges  ;  and  by  the  concurrence  *of  my  noble  and  learned  [  •176  ] 
friend  who  is  now  present. 

Lord  Plunket  : 

My  Lords,  as  I  have  the  good  fortune  entirely  to  agree  with  my 
noble  and  learned  friend  in  the  opinion  he  has  pronounced,  I  should 

(I)  Lord  Lyudhuret. 


86  1882.     H.  L.     6  CL.  &  FIN.  176—177.  fR-R. 

Earl  of  not  feel  it  necessary  to  make  any  observations  on  this  case  if  it 
FORDS  were  not  for  the  very  great  respect  and  veneration  I  feel  for  the 
name  of  Sir  Edward  Coke ;  and  I  think  it  due  to  the  memory  of 
that  most  distinguished  person,  that  we  should  not  lightly  express 
an  opinion  tending  to  interfere  with  his  deliberate  judgment, 
without  assigning  some  reason  for  doing  so.  I  agree  in  the 
observation  which  has  been  made  at  the  Bar,  that  the  construction 
of  the  Act  by  Sir  Edward  Coke  and  the  other  learned  Judges  who 
concurred  with  him  in  this  opinion, — I  cannot  call  it  a  judgment, — 
would  have  had  a  great  deal  more  weight  if  it  had  rested  entirely 
upon  the  authority  of  their  names  ;  for  I  must  say  that  the  reasons 
they  give  appear  to  me  considerably  to  detract  from  the  value  of  that 
authority.  In  the  first  place,  the  cases  referred  to  as  governing 
the  opinion  are  not  such  as  bear  upon  the  subject.  The  case  of 
Nerill,  Duke  of  Bedford,  is  of  a  totally  different  description,  in 
which  the  title  was  taken  away  by  the  express  terms  of  the  Act  of 
Parliament.  That  is  not  the  case  here.  Lord  Coke  very  candidly 
states,  that  in  that  case  the  title  was  taken  away  by  the  express 
terms  of  the  Act ;  and  the  way  in  which  he  uses  that  case  is,  that 
the  poverty  of  the  person  was  a  sufficient  reason  for  passing  the 
Act  depriving  him  of  the  dignity ;  and  then  he  reasons  from  that 
to  the  Act  of  Henry  VIII.,  and  argues,  that  it  would  have  been  a 
right  and  proper  thing  in  that  Act  to  have  adopted  the  same 
[  •177  ]  principle,  and  therefore  that  that  Act  *took  away  the  dignity  from 
the  Earl  of  Waterford.  Now  clearly  that  argument  fails;  for  in 
the  case  of  the  Duke  of  Bedford,  there  was  an  actual  poverty  and 
disability  to  sustain  the  dignity ;  whereas,  in  the  present  case, 
there  is  no  pretence  for  saying  that  that  existed.  The  single 
possession  taken  away  was  the  seignory  of  Wexford,  but  the 
Earl  of  Waterford  had  large  possessions  in  this  country  fully 
sufficient  to  support  his  dignity,  and  if  he  had  made  application 
to  the  King  for  permission  to  waive  his  summons  to  Parliament, 
the  circumstances  in  which  he  was,  certainly  would  not  have 
justified  such  an  application.  I  therefore  think  that  the  argument 
of  Lord  Coke  has  no  foundation,  and  that  this  case  is  not  within  the 
mischief,  which  he  alleged  was  intended  to  be  remedied  by  the  Act 
17  Edw.  IV.,  viz.  the  holding  a  dignity  when  clothed  with  poverty, 
the  mischief  intended  to  be  provided  for  by  the  Act  of  Henry  VIII. 
was  of  another  description,  for  all  the  mischief  to  be  remedied  by 
that  Act  was  that  of  a  person,  to  whom  ample  possessions  had 
been  given  on  consideration  that  he  should  defend  them  against 
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the  enemies  of  the  King  in  Ireland,  but  who  neglected  to  defend 
them,  and  allowed  them  to  get  into  the  possession  of  persons 
inimical  to  the  Crown.  It  was  deemed  right  in  such  case  that 
those  possessions  should  be  resumed ;  but  that  was  no  reason  why 
the  title  of  honour  should  be  resumed,  because  that  title  had  not 
got  into  the  hands  of  the  King's  enemies ;  and  I  believe  I  am  correct 
when  I  state,  that  in  respect  of  a  title  of  peerage,  the  word  denoting 
it  is  not  **  honour,"  that  word  in  itself  is  not  a  word  equivalent  to 
the  dignity  of  peerage,  but  "  name,  style,  and  dignity.*' 

My  Lords,  I  confess,  even  if  this  were  a  decision  of  a  court  of 
justice  upon  a  case  coming  regularly  before  it,  that,  upon  a  single 
decision  pronounced  by  Judges  *of  the  highest  authority,  I  do 
not  think  we  should  be  bound  to  say  that  that  single  decision 
could  justify  this  House  in  countervailing  the  distinct  object  of  this 
Act  of  Parliament.  But  this  is  no  decision  on  any  case  judicially 
pronounced ;  it  is  a  reference  made  to  a  tribunal  not  competent  to 
decide  this  question ;  a  reference  from  the  Lords  of  Council,  for  an 
extra-judicial  opinion  of  those  learned  Judges;  and  it  does  not 
appear  that  that  opinion  was  adopted  by  the  Lords  of  Council, 
nor  is  there  any  trace  of  anything  ever  being  brought  before  this 
House  or  the  Irish  House  of  Lords  upon  the  subject,  or  of  any  act 
being  done  by  either  House  in  furtherance  of  that  opinion.  I 
therefore  think  we  are  bound  to  revert  to  the  terms  of  the  Act  of 
Parliament ;  and  it  is  very  candidly  conceded  by  the  counsel  for  the 
Crown  that,  taking  the  words  of  the  Act  of  Parliament  itself  into 
consideration,  we  can  have  no  reasonable  doubt.  I  do  not  feel  it 
necessary  to  add  anything  to  that  which  has  fallen  from  my  noble 
and  learned  friend  upon  that  subject.  The  object  of  the  Act  was 
to  vest  certain  property  in  the  Crown  ;  nothing  is  taken  away  from 
any  of  the  persons  whose  names  are  introduced  into  this  Act  of 
Parliament,  by  any  direct  terms ;  it  is  merely  by  inference  they 
are  deprived  of  anything;  they  are  not  deprived  of  their  lands, 
their  honours,  or  their  manors  by  any  direct  words ;  but  these  are 
vested  in  the  Crown,  and  by  those  honours  and  manors,  and  so  on, 
being  vested  in  the  Crown,  the  persons  named  are  depi'ived  of  them. 
Then  if  this  dignity  was  incapable  of  being  vested  in  the  Crown, 
would  it  not  be  stretching  the  Act  of  Parliament  beyond  any  legiti- 
mate inference  which  can  be  derived  from  it,  to  say  that  that  which 
cannot  be  holden  by  the  Crown  shall  be  taken  away  from  the 
person  possessing  it?  I  am  of  opinion  that  this  dignity  *of 
peerage  was  not,  nor  was  intended  to  be,  taken  away.    I,  therefore^ 


Eabl  of 
Water- 
fobd's 
Claim. 
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[  •179  ] 
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Earl  OF      concur  in  the  opinion  which  has  been  expressed,  that  this  extra- 

W^ATKR- 

FORD'S       judicial  opinion  given  by  Lord  Coke  and  the  other  learned  Judges 
Claim.       ^p^^^  ^.j^j^  subject  ought  not  to  weigh  with  us,  and  that  upon  the 
construction  of  the  Act  of  Parliament  this  case  is  perfectly  clear. 

The  Committee  resolved,  that  John,  Earl  of  Shrewsbury,  hath 
made  out  his  claim  to  be  Earl  of  Waterford  in  the  kingdom  of 
Ireland ;  and  also  that  he  hath  made  out  his  claim  to  be  admitted 
as  a  temporal  peer  of  Ireland,  to  vote  at  the  election  of  peers  to  repre- 
sent the  peerage  of  Ireland  in  the  Parliament  of  the  United  Kingdom. 

That  resolution  was  reported  to  the  House,  and  agreed  to. 


1838. 

April  5,  11. 

1839. 

June  18. 

Lord 

COTTEXHAM, 

L.C. 
[  193  ] 


[  *194  ] 


Appeal  from  the  Court  of  Session. 

JOHN  HART  AND  W.  HODGE  v.  JOHN  FRAME, 
SON,   &   CO. 

(6  Clark  &  Finnelly,  193— 211 ;  S.  C.  Macl.  &  E.  595  ;  3  Jur.  547.) 

Attorneys  and  law  agents — Professional  duty  and  responsibility. 

In  undertaking  a  client's  business,  an  attorney  or  agent  in  England  or 
Scotland  undertakes  on  his  own  part  for  the  existence  and  the  due  employ- 
ment of  skill  and  diligence.  Where  an  injury  is  sustained  by  his  client  in 
consequence  of  the  absence  of  either,  he  is  responsible  to  his  client  for 
such  injury. 

Where,  therefore,  masters  employed  an  attorney  to  take  proceedings 
against  their  apprentices  for  misconduct,  and  the  attorney  specifically  pro- 
ceeded on  the  section  of  the  statute  which  related  to  servants  and  not  to 
apprentices:  Held,  that  this  was  an  instance  of  such  want  of  skill  or 
diligence  as  to  render  the  attorney  liable  to  repay  to  his  clients  the  damages 
and  costs  occasioned  by  his  eiTor. 

The  fact  that,  in  the  first  instance,  the  magistrates  proceeded  to  convict 
on  the  wrong  section,  furnished  no  excuse  to  the  attorney  for  founding  his 
proceedings  upon  it. 

This  was  an  appeal  against  interlocutors  of  the  Court  of  Session  in 
Scotland.  The  respondents  had  determined  on  taking  proceedings 
against  some  of  their  apprentices,  under  the  4  Geo.  IV.  c.  84  (i), 
for  ^alleged  misconduct,  and  had  entrusted  the  appellants,  as 
their  law  agents  in  that  behalf,  with  the  management  of  these 

(1)4  Geo.  IV.  c.  34  (repealed  by  the      steward,  manager,  or  agent,  to  make 


[  *194,  n,  ] 


Conspiracy  and  Protection  of  Property 
Act,  1875.  38  &  39  Vict.  c.  86,  s.  17). 
R.  1,  after  reciting  the  20  Geo.  II. 
c.  19,  6  Geo.  III.  c.  25,  and  4  Geo.  IV. 
c.  29  (all  since  repealed,  as  above), 
enacts,  "That  it  shall  and  may  be 
lawful,  not  only  for  any  master  or 
♦mistress,  but   also   for  his    or   her 


complaint,  upon  oath,  against  any 
apprentice,  within  the  meaning  of  the 
said  before  recited  Acts,  to  any  justice 
of  the  peace  of  the  county  or  place 
where  such  apprentice  shall  be  em- 
ployed, of  or  for  any  misdemeanor, 
misconduct,  or  ill- behaviour  of  any 
such  apprentice ;  or  if  such  apprentice 
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proceedings.      The  warrants   issued  against  the  apprentices  were        Hart 

finally  set  aside  as  improperly  issued  on  the  third,  instead  of  the       kramb. 

first  section,  of  the  statute,  and  the  apprentices  brought  actions, 

and  recovered  damages  as  for  false  imprisonment.   The  respondents 

then  instituted  a  suit  against  the  appellants,  *to  obtain  compensa-       [  *i^5  ] 

tion  for  the   damages  they  had  thus  been  obliged  to  pay.      The 

parties  in  this  suit  agreed  to  submit  the  following  statement  of 

facts  for  the  judgment  of  the  Court  below :  That  the  appellants 

were  employed  by  the  respondents  to  prepare  petitions   to   the 

justices  of  the  peace  for  Benfrewshire,  at  their  instance,  against 

two    apprentices  of   the    names   of   Houston    and   Crookshanks, 

belonging  to  their  manufactory,  for  having  deserted  their  work, 

and  other  misconduct ;  and  that  the  appellants,  having  accepted 

the  employment,  did  prepare  the  petitions,  founded  upon  the  third 

section  of  the  4  Geo.  IV.  c.  34.     That  the  same  were  presented  to 

the  justices,  and  warrants  granted  thereon.     On  which  Houston 

and  Crookshanks  were  brought   up   for  examination;    and   after 

certain  procedure  and  proof  before  the  justices,  these  parties  were 

convicted,  and  committed  to  the  house  of  correction.     That  they 

and  two  other  apprentices,  named  Hunter  and  Gilmour,  who  had 

been  convicted  and  committed  to  the  house  of  correction,  upon 

petitions  at  the  pursuers'  instance,  prepared  in  similar  terms  by 

James   Campbell,  writer  in  Johnston,  having  severally  presented 

bills  of  suspension  and  liberation  to  the  Court  of  Justiciary,  their 

shall  have  absconded,  it  shall  be  lawful  bandry,  or  any  artificer,  calico-printer, 
for  any  justice  of  the  peace  of  the  handycraftsman,  miner,  collier,  keel- 
county  or  place  where  such  apprentice  man,  pitman,  glassman,  potter, 
shall  be  found,  or  where  such  appren-  labourer,  or  other  person,  shall  con- 
tice  shall  have  been  employed,  and  tract  with  any  person  or  persons 
any  such  justice  is  hereby  empowered,  whomsoever  for  any  times  or  time 
upon  complaint  thereof,  made  upon  whatsoever,  or  in  any  other  manner, 
oath,  by  such  master,  mistress,  steward,  and  shall  not  enter  into  or  commence 
manager,  or  agent,  which  oath  the  his  or  her  service  according  to  his  or 
said  justice  is  hereby  empowered  to  her  contract  (such  contract  being  in 
administer,  to  issue  his  warrant  for  writing,  and  signed  by  the  contracting 
apprehending  every  such  apprentice :  parties),  or  having  entered  into  such 
and  further,  that  it  shall  be  lawful  for  service,  shall  absent  himself  or  herself  ' 
any  such  justice  to  hear  and  determine  from  his  or  her  service  before  the  term 
the  said  complaint,  and  to  punish  the  of  his  or  her  contract,  whether  such 
offender,  by  abating  the  whole  or  any  contract  shall  be  in  writing  or  not  in 
part  of  his  or  her  wages,  or  otherwise  writing,  shall  be  completed,  or  neglect 
by  commitment  to  the  house  of  correc-  to  fulfil  the  same,  or  be  guilty  of  any 
tion,  there  to  remain  and  to  be  held  to  other  misconduct  or  misdemeanor  in 
hard  labour  for  a  reasonable  time,  not  the  execution  thereof,  or  otherwise 
exceeding  three  months."  respecting  the  same,  then,"  &c. 
S.  3.  "  That  if  any  servant  in  hus- 
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Haut        Lordships,  on  considering  the  bill  of  suspension  and  liberation  for 
Frame.       Hunter,  with  answers  thereto,  upon  the  23rd  day  of   November, 
1833,  pronounced  an  interlocutor  against  the  said  James  Campbell 
for  relief  in  an  action  of  damages  at  Hunter's  instance,  declaring 
that  the  summons  was  illegally  founded  on  the  third,  but  ought  to 
have  been  founded  on  the  first  section  of  the  statute  ;  and  that,  in 
consequence  of  that  interlocutor,  no  answers  having  been  put  into 
the  bills  for  Houston  and  Crookshanks,  which  were  founded  on 
grounds  similar  to  those  of  Hunter's  bill,  the  interlocutors  quoted 
[  *196  ]       in  the  summons  *of  relief,  in  the  action  at  the  instance  of  Crook- 
shanks  and  Houston,  were  pronounced  by  their  Lordships ;  by  which 
interlocutors  the  convictions  were  quashed,  the  prisoners  ordered 
to  be  liberated,  and   the  respondents   found  liable  in  expenses. 
That  in  relation  to  the  bill  of  suspension  and  liberation  at  Hunter's 
instance,  the  appellants  acted  as  agents  for  the  respondents,  and  in 
that  capacity  employed  an  agent  in  Edinburgh,  on  the  respondents' 
part,  to  attend  to  that  proceeding ;  and  that  in  consequence  of  the 
judgment  of  the  Court  in  that  case,  the  said  Edinburgh  agent,  by  the 
advice  of  his  counsel,  recommended  that  all  the  other  prisoners 
should   be   also  liberated,  which   was  done   accordingly.      That, 
thereafter,  separate  actions  of  damages  being  raised  by  Houston 
and   Crookshanks  against   the    respondents,   on   account   of    the 
proceedings  at  their  instance,  which  actions  of  damages  were  duly 
intimated  by  the  respondents  to  the  appellants,  the  respondents, 
after  an  arrangement  with  the  appellants,  agreed  to  pay  to  each  of 
the  parties,  Houston  and  Crookshanks,  25/.  in  name  of  damages, 
and  also  to  pay  the  taxed  expenses  of  their  actions.     That  the 
respondents  have  accordingly  made  payment  both  of  the  sum  of 
25Z.,  to  each  of  the  parties  above  mentioned,  in  name  of  damages, 
and  also  of  32Z.  Is.  M.,  being  the  expenses  in  Crookshanks'  case, 
and  30i.  7«.,  being  the  expenses  in  Houston's.     That  this  payment 
was  made  in  consequence  of  an  agreement  by  the  parties,  that  it 
should  be  without  prejudice  to  the  present  actions  of  relief,  and  the 
appellants'  defences   thereto,  or  to   the   rights  and  pleas  of  the 
parties ;  all  which  should  remain  as  entire  as  if  no  such  payment 
had  been  made  and  agreed  to,  and  as  if  the  said  sums  had  been  found 

[  *197  ]  due  by  the  verdict  of  a  jury  or  a  final  judgment.  That  the  *respon- 
dents,  at  the  same  time  that  the  petition  against  Houston  was 
prepared  by  the  appellants,  employed  the  said  James  Campbell  to 
prepare  petitions  against  their  said  other  apprentices.  Hunter  and 
Gilmour ;  and  that  these  petitions  were  prepared  in  similar  terms, 
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and  libelled  on  the  same  section  of  the  statute  with  the  petitions        Hakt 

against  Houston  and  Crookshanks.     That  Mr.  Ranken,  who  was       fbame. 

the  respondents'  ordinary  law-agent  in  Glasgow,  was  employed  by 

the  respondents  to  precognosce  certain  witnesses  in  the  cases  of 

Houston  and  Crookslianks,  and  was  present  at  several  of  the  diets 

of  procedure;  but  that  Mr.  Banken's  attention  was  not  called  to 

the  terms  of  the  petitions.     That  no  objection   to   the   petition 

against  Houston,  as  founded  on  an  erroneous  section  of  the  statute, 

was  stated  by  any  of  the  agents  who  attended  on  behalf  of  that 

person.     That  the  petition  against  Houston  was  prepared,  and  the 

proceedings  thereon  commenced  in  August,  1883  ;  and  that,  in  the 

same  month,  Houston  was   convicted  and  imprisoned.     That  a 

similar  petition  against  Crookshanks  was  prepared  and  presented 

by  the  appellants,  in  the  month  of  November  following ;  and  that, 

in  the  course  of  the  proceedings  against  him,  the  objection  being 

taken  that  an  erroneous  clause  of  the  statute  had  been  founded  on, 

and  that  the  complaint  ought  to  have  laid  upon  the  first  section, 

Alexander    Campbell,    Esq.,    sheriff-substitute    of    Renfrewshire, 

acting  as  a  justice  of  the  peace,  delivered  to  the  clerk  of  the  peace 

an  opinion  in  the  following  terms :  ''  I  am  clearly  of  opinion  the 

whole  objections  ought  to  be  repelled.     As  to  the  second  objection 

(the  one  relative  to  the  section  of  the  statute),  I  should  not  be 

disposed  to  sustain  it  at  any  rate,  considering  that  the  provisions 

of  the  third  section  are  of  general  application ;  but  any  doubt  on 

that  score  seems  removed  *by  the  subsequent  statute,  10  Geo.  IV.       [  •los  ] 

c.  52  (i),  which  has  the  effect  of  making  *  all '  the  provisions  of  the 

Act  founded  on,  applicable  to  apprentices."     In  this  opinion  the 

justice   and  his  assessor  having  concurred,  the  objections  were 

repelled,  and  Crookshanks  being  convicted,  he  was  sentenced  to 

be  imprisoned  for  one  month.     That,  besides  paying  the  expenses 

found  due  to  Houston  and  Crookshanks  in  the  Justiciary  Court, 

and  the  other  sums  above  mentioned,  the  respondents  incurred 

and  paid  the  expenses  of  defending  themselves  in  the  said  actions 

of  damages  at  the  instance  of  these  parties. 

It  was  understood  that  the  respondents'  claims  against  the 
appellants,  for  the  expenses  on  both  sides  in  the  Court  of  Justiciary, 
as  well  as  the  expenses  of  the  proceedings  before  the  justices,  and 
the  appellants'  objections  and  defences  against  such  claims,  were 
reserved  and  left  entire. 

(1)  Bepealed  by  the  Conspiracy  and  Protection  of  Property  Act,  187o 
38  &  39  Vict.  c.  86),  s.  17.— K.  C. 
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Hart  The  cause  liaving  been  debated  before  Lord  Jeffrey,  Ordinary, 

Frame.  ^^^  Lordship  pronounced  this  interlocutor,  to  which  he  added  the 
note  subjoined  to  it :  "  Ist  March,  1836.  The  Lord  Ordinary 
having  resumed  consideration  of  the  debate  with  the  closed  record, 
special  case  mutually  agreed  upon  by  the  parties,  and  whole  process, 
finds  that  the  defenders  are  bound  to  relieve  the  pursuers  of  the 
damages  and  expenses  to  which  they  have  been  or  may  be  sub- 
jected, in  consequence  of  the  illegal  and  incompetent  proceedings 
which  they  instituted  and  carried  on  in  their  names  against  the 
apprentices  named  in  the  libel ;  the  illegality  and  incompetency  of 
the  said  proceedings  having  been  wholly  occasioned  by  the  negli- 
gence or  want  of  professional  skill  of  the  said  defenders,  while 
acting  in  the  employment  of  the  pursuers  ;  and  repels  the  defences, 

[  •199  ]  and  decerns  accordingly :  but  before  *answer  as  to  the  specific  sum 
for  which  decreet  for  execution  should  pass  against  the  said 
defenders,  appoints  the  cause  to  be  enrolled,  that  the  parties  may 
be  further  heard."  "  Note.  The  grounds  of  this  judgment  are  sub- 
stantially the  same  as  explained  in  a  note  to  an  interlocutor  of  this 
date,  in  the  action  by  the  same  parties  against  James  Campbell. 
The  only  difference  between  the  cases  is,  that  Campbell  says  he 
deliberately  considered  the  statutes,  and  came  to  the  conclusion  on 
which  he  acted  aft^r  using  all  possible  diligence  to  be  right ;  while 
the  present  de^eiders  say  they  did  not  deliberate  at  all ;  but  having 
been  employed  after  Campbell's  petition  had  been  received  and 
acted  upon,  merely  followed  that  precedent,  and  judged  of  its  pro- 
priety by  its  success.  Of  the  two,  the  Lord  Ordinary  rather  thinks 
this  latter  defence  the  worse.  Even  communis  error,  and  a  long 
course  of  local  irregularity,  has  been  found  to  afford  no  protection 
to  one  qui  spondet  peritiam  artis.  But  here  there  had  been  nothing 
like  a  course  of  practice,  or  any  series  of  precedents  which  had 
received  the  tacit  sanction  of  the  proper  authorities.  The  defenders 
were  in  no  way  bound  to  submit  their  judgment  to  Campbell's,  and 
had  no  right  to  deprive  their  employers  of  the  benefit  of  their  own 
skill  and  sagacity,  by  leaning  indolently  on  his  example.  If  the 
blind  will  follow  the  blind,  they  must  both  lie  in  the  same  ditch." 

The  Lord  Ordinary  on  the  10th  of  March,  pronounced  the 
following  interlocutor:  *' Decerns  against  the  defenders,  first,  for 
the  sum  of  251.  sterling,  being  the  damages,  and  32Z.  Is.  4d. 
sterling,  being  the  expenses  found  due,  and  paid  by  the  pursuers 

[  •200  ]  to  Alexander  Crookshanks,  in  the  principal  *action  of  damages  at 
bis  instance  against  them,  with  the  legal  interest  on  these  sums 
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from  18th  ^October,  1884,  when  the  same  were  paid  by  the  pursuers,  Hart 
till  payment ;  and,  second,  for  the  sum  of  251.  sterling,  being  the  fbamk. 
damages,  and  30Z.  Is.,  being  the  expenses  found  due,  and  paid  by 
the  pursuers  to  Thomas  Houston,  junior,  in  the  principal  action  of 
damages  at  his  instance  against  them,  with  the  legal  interest  on 
these  sums  from  the  foresaid  date,  when  the  same  were  paid  by  the 
pursuers,  till  payment :  Farther,  finds  the  defenders  liable  in  the 
expenses  incurred  by  the  pursuers  to  their  agents  in  defending 
the  foresaid  actions  at  the  instance  of  the  said  Alexander  Crook- 
shanks  and  Thomas  Houston ;  appoints  an  account  thereof  to  be 
given  in  ;  but  before  answer,  remits  the  same,  when  lodged,  to  the 
auditor  to  tax,  both  as  between  agent  and  client,  and  party  and  party, 
and  to  report  the  amounts  in  each  view;  reserving  the  pursuers' 
claims  against  the  defenders  for  the  expenses  on  both  sides  in  the 
proceedings  before  the  Court  of  Justiciary  and  the  justices  of  the 
peace,  between  the  pursuers  and  the  said  Alexander  Crookshanks  and 
Thomas  Houston,  mentioned  in  the  record  and  special  case,  and  the 
defenders'  objections  and  defences  against  such  claims :  Finds  the 
pursuers  entitled  to  their  expenses  in  the  present  conjoined  actions 
of  relief ;  appoints  an  account  thereof  to  be  given  in,  and  remits 
the  same  to  the  auditor  of  Court  for  his  taxation  and  report." 

These  interlocutors  having  been  brought  under  the  review  of  the 
Lords  of  the  second  division,  their  Lordships,  on  the  9th  of  June, 
pronounced  this  interlocutor  :  "  The  Lords,  &c.  adhere  to  the  inter- 
locutor complained  of ;  refuse  the  desire  of  the  note :  Of  new,  *find  the  [  •201  ] 
pursuers  entitled  to  expenses  of  process  ;  allow  an  account  to  be  given 
in,  and  when  lodged,  remit  to  the  auditor  to  tax  the  same  and  report." 

The  expenses  having  been  taxed,  and  the  auditor  having  made 
his  report,  their  Lordships,  on  the  9th  of  July,  pronounced  this 
interlocutor :  "  The  Lords  having  advised  this  account,  with  the 
auditor's  report  thereon,  and  also  the  relative  account  of  the  pur- 
suers' expenses  in  Crookshanks  and  Houston's  actions,  with  the 
relative  report  of  the  auditor,  approve  thereof,  and  decern  against 
the  defenders  for  the  sum  of  40Z.  58.  lOd.  as  the  amount  of  the 
last-mentioned  account,  and  for  the  sum  of  123Z.  Is.  Id.  as  the 
amount  of  the  expenses  in  this  process,  with  the  dues  of  extract." 

These  were  the  interlocutors  appealed  against. 

Sir  fV.  FoUett,  for  the  appellants : 

The  interlocutors  here  cannot  be  supported.  They  carry  the 
doctrine  of  the  liability  of  an   attorney  further  than  it  was  ever 
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Hart  before  carried.  The  principle  hitherto  adopted  in  the  Courts  has 
Frame.  been,  that  an  attorney  is  liable  only  for  gross  negligence.  In  Pitt  v. 
Yalden{i)  Lord  Mansfield  said,  **  An  attorney  ought  not  to  be  liable 
in  cases  of  reasonable  doubt."  This  was  clearly  a  case  of  that 
kind  ;  for  here  the  magistrates  before  whom  the  case  was  brought, 
and  afterwards  the  sheriff-substitute,  saw  no  objection  to  the  mode 
of  proceeding,  and  the  latter,  even  after  argument  on  it,  held  it  to 
be  good.  When  the  magistrates  did  not  hesitate  to  convict  upon 
the  information  on  the  third  section  of  the  statute,  it  would  be  too 
much  to  say,  that  they  were  so  clearly  wrong  that  there  could  not 
♦202  ]  *be  any  doubt  as  to  the  impropriety  of  the  conviction.  If  there 
was  doubt,  then  the  case  falls  within  the  rule  in  Pitt  v.  YaUlen, 
In  Baikie  v.  Chandless  (2)  Lord  Ellbnborough  laid  it  down  that 
**  an  attorney  is  only  liable  for  craasa  negUgentin.''  There  has  been 
no  crassa  negligentia  here.  On  the  contrary,  the  appellants  adopted 
the  usual  and  prudent  course  of  doing  what  had  been  done  before 
by  others  in  similar  cases.  One  of  the  respondents*  apprentices 
had  before  been  brought  up,  convicted,  and  imprisoned  under  the 
provisions  of  the  third  section ;  and  the  appellants  pursued  the 
same  course  which  had  been  adopted  in  that  case,  and  proceeded 
on  the  same  section.  The  fact  that  they  did  so,  completely  excuses 
them  from  liability.  If  they  were  in  error,  they  adopted  a  communis 
error,  which  must  protect  them ;  and  at  all  events,  they  have  the 
justification  of  not  having  gone  out  of  the  beaten  course.  Now, 
that  was  a  ground  which  was  stated  in  this  House,  in  the  recent 
case  of  Stephenson  v.  Roicand{s)f  to  be  a  justification  for  a  parti- 
cular course  of  proceeding.  There  a  solicitor,  who  had  been 
employed  to  take  certain  securities  for  his  clients,  left  them  unpro- 
tected against  liability,  because  he  took  insufficient  securities.  In 
giving  the  judgment  of  the  House  in  that  case,  in  which  all  the 
previous  authorities  were  fully  considered,  Lord  Lyndhurst,  then 
Lord  Chancellor,  said  (4) :  **  It  has  been  argued  that  it  was  hard  on 
Mr.  Stephenson,  that  he  should  be  held  responsible  for  a  mistake 
on  a  nice  and  delicate  point  of  law.  But  the  distinction  is  this : 
a  solicitor  is  not  liable  for  a  mistake  in  a  nice  and  difficult  point 
I  *^03  ]  qI  law,  for  to  such  mistakes  *aU  lawyers  must  be  liable ;  and  if  the 
question  had  been  merely  one  of  that  description,  I  should  say  that 

(1)  1  Burr.  200.  principal  case.] 

(2)  13  R.  R.  738  (3  Camp.  17).  (3)  2  Dow  &  CI.  104. 
[The  plain tifiTs  name  is  wrongly  given  (4)  2  Dow  &  CL  119. 
as  liider  in  the  original  report  of  the 
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Mr.  Stephenson  was  not  responsible.     But  here  he  thought  proper        hart 
to  depart  from  the  ordinary  mode  of  preparing  heritable  securities ;       fkamb. 
and  in  so  doing,  he  must  be  considered  as  undertaking  to  do  what 
was  necessary  to  render  the  mode  which  he  adopted  effectual  for 
its  purpose ;   and  if,  whether  from  ignorance  or  inadvertence,  he 
failed  to  do  so,  he  must  be  held  responsible  for  the  consequences. 
On  this  ground,  I  consider  Mr.  Stephenson  bound  to  make  good  the 
loss  arising  in  this  case."     In  the  present  instance,  there  is  no 
pretence  for  saying  that  the  appellants  departed  from  the  ordinary 
mode.     So  that  that  case,  which  will  be  cited  on  the  other  side,  is 
either  not  applicable  to  the  present,  or  it  shows  that,  as  the  appel- 
lants did  not  depart  from  the  **  ordinary  mode"  of  proceeding,  they 
are  free  from  liability.     If  the  question  was  a  doubtful  question  of 
law,  all  the  authorities  agree  that  no  liability  arises.     That  it  was 
doubtful  here,  is  proved  by  the  fact  that  the  magistrates,  whom  the 
law  presumes  to  be  skilful  persons,  deemed  their  authority  to  be 
well  founded  on  the  third  section,  and  acted  on  it.     If  they  put  the 
same  construction  on  the  Act  that  the  appellants  did,  the  doing  so 
by  the  appellants  cannot  be  considered  an  act  of  gross  negligence ; 
and  except  for  gross  negligence,  or  the  unskilful  adoption  of  a  new 
mode  of  proceeding,  they  cannot  be  held  liable. 

Dr.  Lushington,  for  the  respondents  : 

The  interlocutors  must  be  sustained.  The  case  is  one  of  gross 
negligence ;  and  it  cannot  be,  and  indeed  is  not,  disputed  that  a 
man  is  answerable  for  that.  The  words  of  the  statute  ^re  so  plain, 
that  had  the  appellants  *read  them  before  taking  proceedings,  it  [  •204  ] 
is  almost  impossible  to  conceive  that  they  would  have  made  the 
mistake.  It  is  clear  that  the  third  section  of  the  statute  does  not 
apply  to  the  case  which  they  had  before  them,  yet  the  complaint 
was  altogether  put  by  them  upon  that  section.  It  is  true  that  the 
justices  of  the  peace  made  the  same  mistake  as  the  appellants,  and 
acted  upon  the  wrong  section  of  the  statute,  and  that  in  the  first 
instance  the  sheriff-substitute  fell  into  the  same  error;  but  that 
circumstance  does  not  excuse  the  appellants,  for  they  are  profes- 
sional men,  whose  duty  it  was  to  be  well  informed  on  the  subject, 
and  so  to  conduct  their  client's  business  as  not  to  expose  that  client 
to  any  risk  (i).  The  case  of  Stephenson  v.  Rowand  (2)  is  said  not  to 
apply  to  the  present  case,  because  there  the  law  agent  had  adopted 

(1)  See /W^Wey  V.  iriV/r/rJ,  37  E.  R.  (2)  2  Dow    &  CI.   104;   4  Wils.  &. 

39  (2  CI.  &  Fin.  102).  Shaw.  182. 
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Hakt        a  practice  which  was  not  the  ordinary  one.     It  is  not  necessary  to 
framk.       contend  that  that  case  is  on  all  fours  with  the  present,  but  it  is 
sufficient  to  contend  that  the  principle  laid  down  in  that  case  must 
govern  that  which  is  now  under  discussion.     The  case  there  was 
one  in  which  the  solicitor  had   been  ignorant  or  negligent  of  a 
matter   which  was  properly  considered   as   one   of  the  ordinary 
matters  of  his  profession.     It  is  true  that  Lord  Lyndhurst  there 
says  (1)  that  /'  a  solicitor  is  not  liable  for  mistake  in  a  nice  and 
difficult  point  of  law,  for  to  such  mistakes  all  lawyers  must  be 
liable ; "   but  his   Lordship   held,   and   this   House   adopted   the 
holding,  that  a  solicitor  was  liable  to  make  good  any  loss  occa- 
sioned by  his  neglect  of  one  of  the  ordinary  matters  of  his  pro- 
fession.    The  proceeding  in  this  case  clearly  comes  within  that 
description.     The  form  of  security  in  that  case  was  a  good  form  in 
[  ^205  ]       the  *opinion  of  several  learned  persons ;  but  it  being  afterwards 
found  to  be  insufficient,  this  House  held  the  solicitor  liable,  on  the 
ground  that  in  drawing  it  in  that  form  he  had  departed  from  the 
usual  course.     In  like  manner  here  the  appellants  departed  from 
the  usual  course.     They  might  have  referred  in  general  terms  to 
the  statute,  and  then  the  magistrates  would  have  had  the  whole 
of  the  provisions  of  the  statute  before  them,  and  could  have  decided 
as  they  pleased.     The  respondents  would  then  have  been  exempted 
from   liability,  whatever  might  afterwards  have  occurred.     From 
not  having  adopted   that  course,  the  appellants   rendered  their 
clients  the  respondents  liable  in  damages,  and  must  now  make 
good  the  loss  which  their  departure   from  the   ordinary  rule   of 
proceeding  has  occasioned. 

183U.        The   Lord    Chancellor,   after   stating  the   nature  of    the  case, 
•^"^«-  said: 

The  parties  agreed  upon  a  special  case,  and  on  the  facts,  therefore, 
there  is  no  question.  The  employment  of  the  appellants  by  the 
respondents  is  assumed  in  the  special  case,  and  it  is  also  assumed 
that  their  instructions  were  generally  to  prepare  petitions  to  the 
justices  of  the  peace  against  the  two  apprentices  Houston  and 
Crookshanks;  at  least  no  special  instructions  are  stated.  These 
two  apprentices,  and  a  third  named  Hunter,  who  was  likewise  con- 
victed, appealed  against  the  convictions,  and  the  appellants  acted 
for  the  respondents  in  maintaining  the  legality  of  the  convictions. 
The  conviction  in  the  case  of  Hunter  being  the  first  investigated, 

(1)  2Dow&  CI.  119. 
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was  quashed,  and  he  was  consequently  liberated.  No  further  Habt 
opposition  was  offered  to  the  proceedings  instituted  by  Houston  and  fbame. 
Crookshanks,  and  they  were  also  set  at  liberty.  The  apprentices 
having  subsequently  brought  their  actions  *for  false  imprisonment,  [  *203  ] 
the  respondents  (with  the  general  concurrence  of  the  appellants) 
settled  those  actions  by  paying  251.  to  each,  besides  their  costs. 
This  agreement  was  not  to  prejudice  the  present  action,  but  was 
by  consent  to  be  considered  as  if  damages  to  the  same  amount  had 
been  awarded  by  the  verdict  of  a  jury.  No  objection  was  taken  to 
the  form  of  the  proceedings  in  Houston's  case,  when  that  case  was 
before  the  justices,  but  there  was  in  Grookshanks',  and  the  objection 
was  overruled.  Although  these  proceedings  cannot  be  held  to  be 
absolutely  conclusive  as  to  the  illegality  of  the  imprisonment,  yet 
I  think  it  is  difficult,  in  the  face  of  these  admissions,  for  the  appel- 
lants to  contend  that  the  convictions  were  legal,  and  consequently 
that  the  adjudication  of  their  illegality  and  the  order  for  the  dis- 
charge of  the  apprentices  were  not  well  founded.  They  admit  that 
it  was  by  their  own  consent,  and  with  the  advice  of  their  agent, 
that  no  opposition  was  made  to  the  adjudication  and  the  consequent 
order  for  their  discharge.  There  is,  I  think,  no  doubt  of  the 
illegality  of  the  proceedings  against  the  apprentices.  The  question 
therefore  is  reduced  to  this — was  there  such  a  degree  of  negligence 
or  ignorance  on  the  part  of  the  appellants,  in  conducting  the  case 
against  the  apprentices,  as  to  subject  them  to  the  liability  of 
indemnifying  their  employers  against  the  injury  which  has  arisen 
from  it?  Their  instructions  were  general,  to  prepare  petitions  to 
the  justices  of  the  peace  against  the  apprentices,  for  having  deserted 
their  work,  and  for  otherwise  misconducting  themselves.  It  is, 
I  think,  quite  needless  to  inquire  what  course  the  appellants,  acting 
on  these  instructions,  ought  to  have  adopted  if  any  serious  difficulty 
existed  as  to  the  construction  of  the  Act  4th  Geo.  IV.  c.  34,  because 
the  most  recent  statute  was  ^naturally  the  authority  to  resort  to.  [  *207  ] 
It  has  been,  however,  well  observed,  that  had  the  construction  been 
thought  doubtful,  all  danger  of  error  might  have  been  avoided  by 
referring  to  the  statute  generally,  without  specifying  the  particular 
section.  But  I  cannot  discover  any  ambiguity  or  doubt  as  to  the 
construction  of  the  Act ;  it  recites  the  20th  Geo.  II.  c.  19  ;  the  6th 
Geo.  in.  c.  25,  and  the  4th  Geo.  IV.  c.  29.  In  the  first  of  these 
statutes,  the  distinction  between  servants  and  apprentices  is  very 
intelligibly  marked.  The  title  of  6th  Geo.  III.  c.  25,  is  "  An  Act 
for    better   regulating   apprentices    and    persons    working    under 
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Habt  contract."  And  the  6th  Geo.  III.  c.  25,  extends  the  provision  of  the 
Fbamb.  two  former  Acts  to  apprentices  upon  whose  binding  out  no  larger 
sum  than  25Z.  had  been  or  should  be  paid.  The  4th  Geo.  IV.  c.  34, 
reciting  this  Act,  in  which  this  distinction  is  so  plainly  marked, 
maintains  throughout  the  same  distinction,  in  the  clearest  possible 
terms.  The  first  section  provides  for  complaints  by  a  master  or 
mistress  against  any  apprentice  within  the  meaning  of  the  said 
recited  Act.  The  second  section  also  relates  to  apprentices,  giving 
to  them  a  summary  remedy  for  their  wages  not  exceeding  101.  The 
third  section  takes  up  the  case  of  servants  working  under  contract, 
and  describes  them  in  this  way  :  ^*  That  if  any  servant  in  husbandry, 
or  any  artificer,  calico-printer,"  and  then  it  enumerates  a  great 
variety  of  other  trades,  **  or  other  person,  shall  contract  with  any 
person  or  persons  whomsoever,  to  serve  him,  her,  or  them,  for 
any  time  or  times  whatsoever,  or  in  any  other  manner,"  and  then 
it  gives  summary  jurisdiction  to  the  magistrates,  to  punish  such 
servants  breaking  such  contract,  or  being  guilty  of  any  misconduct 
in  the  execution  thereof.     The  fourth  section,  providing  a  remedy 

[  ♦208  ]  for  wages  *unpaid,  when  the  party  to  pay  is  absent,  applies  to  both 
classes;  and,  therefore,  in  describing  the  parties  to  be  paid,  it 
repeats  the  description  in  the  third  section,  but  adds  to  it,  ''  and 
apprentices ;"  and  in  describing  the  parties  liable  to  pay,  it  describes 
them  as  **  masters  and  mistresses,  or  employers,"  the  first  evidently 
applying  to  the  master  of  apprentices,  and  the  latter  to  the  employer 
of  servants.  The  appellants,  however,  receiving  instructions  to 
proceed  against  two  apprentices,  wholly  neglected  the  first  section, 
and  founded  the  petition  exclusively  upon  the  third  section,  which 
they  set  out  in  the  petition ;  and  then  stating  the  indentures  of 
apprenticeship,  and  that  the  apprentice  had  absented  himself,  and 
had  neglected  his  service  and  duty  as  an  apprentice  and  servant  as 
aforesaid,  they  concluded  by- averring  that  he  had  contravened  the 
statute  before  recited.  They,  therefore,  relied  on  the  third  section, 
which  does  not  relate  to  apprentices  at  all.  From  this  error,  in 
founding  the  petition  upon  the  third  section  instead  of  the  first,  the 
whole  evil  has  arisen ;  and,  as  I  before  observed,  the  appellants 
cannot  now  dispute  that  such  evil  has  been  the  necessary  legal 
consequence  of  such  error,  and  that  the  respondents  have  been 
thereby  exposed  to  the  damages  and  expenses,  which  they  have  paid 
to  the  apprentices.  Looking,  therefore,  to  the  case  against  the 
apprentices,  which  the  respondents  were  instructed  to  conduct,  and 
to  the  Act  under  which  they  proceeded,  it  does  appear  to  me  to  be 
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a  case  of  very  great  negligence ;  which  term  I  deem  more  applicable  habt 
than  ignorance,  the  appellants'  case  being,  that  they  were  led  into  frame. 
the  error  by  following  the  example  of  another  professional  agent  of 
the  respondents,  who  had  adopted  the  same  course,  and  thereby 
involved  his  employers  in  the  *same  diflficulty,  and  exposed  himself  [  '209  ] 
to  the  same  responsibility.  It  is  obvious  that  this  can  be  no  defence. 
It  was  the  duty  of  the  appellants  to  look  with  their  own  eyes,  and 
judge  with  their  own  understandings;  and  if,  instead  of  doing  so, 
they  have  blindly  followed  the  erroneous  course  taken  by  another 
agent,  they  cannot  complain  of  being  made  responsible  for  the  con- 
sequences of  the  error  into  which  this  false  guide  led  them.  Their 
employers  had  a  right  to  their  diligence,  their  knowledge,  and  their 
skill ;  and  whether  they  had  not  so  much  of  these  qualities  as  they 
were  bound  to  have,  or,  having  them,  neglected  to  employ  them, 
the  law  properly  makes  them  liable  for  the  loss  which  has  accrued 
to  their  employers.  Another  ground  of  defence  is,  that  the  point 
having  been  raised  in  the  case  of  Grookshanks,  the  justice  who  heard 
the  point  argued  was  of  opinion  that  the  third  section  was  the  one 
applicable  to  the  case.  This  circumstance,  if  there  had  been  any 
real  doubt  upon  the  construction  of  the  Act,  might  possibly  have 
induced  the  Court  to  consider  whether  there  was  sufficient  opening 
for  the  adopted  construction  to  operate  as  an  excuse  for  the  appel- 
lants ;  but  the  case  appears  to  me  to  be  too  clear  for  any  such 
construction.  Besides,  as  was  observed  by  some  of  the  Judges 
below,  the  cause  of  action  by  the  apprentices  had  already  arisen, 
as  they  had  been  apprehended  and  were  then  in  custody.  I  cannot, 
however,  but  express  my  surprise  at  the  opinion  imputed  to  the 
sherifif-substitute,  that  the  10  Geo.  lY.  c.  52,  has  the  effect  of  making 
all  the  provisions  of  the  Act  referred  to  applicable  to  apprentices ; 
whereas  the  obvious  intention  and  construction  of  the  Act  is  only 
to  extend  the  provisions  of  the  4  Geo.  lY.  c.  84,  to  persons  engaged 
in  certain  other  descriptions  of  business,  as  if  *8uch  other  descrip-  [  •210  J 
lions  of  business  had  been  particularly  mentioned  in  it,  leaving 
the  distinction  untouched,  between  such  of  those  provisions  as 
related  to  apprentices,  and  such  as  related  to  servants,  and,  reddendo 
singula  ainffulis,  applying  the  separate  provisions,  as  to  apprentices 
and  as  to  servants,  to  apprentices  and  servants  in  the  additional 
descriptions  of  trades.  Professional  men,  possessed  of  a  reasonable 
portion  of  information  and  skill,  according  to  the  duties  they  under- 
take to  perform,  and  exercising  what  they  so  possess  with  reasonable 
care  and  diligence  in  the  affairs  of  their  employers,  certainly  ought 
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Hart  not  to  be  held  liable  for  errors  in  judgment,  whether  in  matters  of 
Framk.  law  or  discretion.  Every  case,  therefore,  ought  to  depend  upon  its 
own  peculiar  circumstances ;  and  when  an  injury  has  been  sustained 
which  could  not  have  arisen  except  from  the  want  of  such  reasonable 
skill  and  diligence,  or  the  absence  of  the  employment  of  either  on 
the  part  of  the  attorney,  the  law  holds  him  liable.  In  undertaking 
the  client's  business,  he  undertakes  for  the  existence  and  for  the 
due  employment  of  these  qualities,  and  receives  the  price  of  them. 
Such  is  the  principle  of  the  law  of  England,  and  that  of  Scotland 
does  not  vary  from  it.  I  think  this  case  clearly  within  the  principle. 
I  must  observe,  that  it  is  one  in  which  your  Lordships  would  not 
be  disposed  to  disturb  the  judgment  of  the  Court  below,  without 
a  clear  case  of  miscarriage  in  that  Court. 

There  is  no  principle  of  law  in  dispute  here.  The  only  question 
is,  as  to  its  application  to  the  facts  of  the  case ;  that  is  to  say,  the 
amount  of  information  and  skill  and  care  to  be  expected  from  a 
particular  class  of  professional  men  in  Scotland — a  subject  upon 
which  the  Judges  of  the  Court  of  Session  have  much  better  means 
[  •211  ]  of  information  than  your  Lordships  can  possibly  *possess.  If  there 
was  any  doubt  upon  this  point  in  the  present  case,  your  Lordships 
would,  of  course,  be  disposed  to  give  great  weight  to  the  opinion  of 
the  Judges  of  the  Court  of  Session ;  but  that  is  not  the  ground  upon 
which  the  advice  I  shall  give  your  Lordships  is  founded,  being  of 
opinion  that  there  was  clearly  a  want  of  that  reasonable  degree — 
if  not  of  information  and  skill — at  least,  of  care  and  diligence,  which 
is  required  to  save  professional  men  from  the  liability  to  indemnify 
their  employers  against  the  consequences  of  any  error  they  may 
commit.  It  is  much  to  be  regretted  that  the  appellants  did  not 
see  their  liability,  and  discharge  the  obligation  which  they  had  fairly 
incurred,  when  that  might  have  been  done  at  the  trifling  expense 
of  the  two  sums  of  251.  y  which  the  apprentices  have  received. 
Heavy  expenses  have  since  been  incurred  in  the  Court  below,  which 
have  been  necessarily  added  to  the  charge  upon  the  appellants, 
and  to  which  I  am  now  compelled  to  advise  your  Lordships  to  add 
the  costs  of  this  appeal.  I  therefore  move  your  Lordships  that  the 
interlocutors  appealed  from  be  affirmed  with  costs. 

See  the  Order,  Lords'  Journals  for  1889,  p.  898. 
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APPEilL    FROM    THE    CoURT    OP    SESSION. 

JAMES  CHARLES   MACRAE  v.  MARIA  HYNDMAN  „  »f*»- 

March  19,  20. 

OR  MACRAE.  18S9. 

(6  Clark  &  FinneUy,  212—231.)  June  21. 

Outlawry — ^Truat.  Lord 

A  sentence  of  outlawry,  upon  flight  from  a  charge  of  felony,  does  not  Cottbnham, 

incapacitate  the  outlaw  from  directing,  according  to  the  terms  of  a  previously  * 

executed  trust  deed,  the  trustees  in  what  mode  they  shall  carry  the  trust  1,^^^!^^ , 
into  effect  (1). 


BBOUaHAM. 

[212] 


The  pursuer  in  the  Court  below,  the  appellant  in  this  House, 
instituted  a  suit  in  the  Court  of  Session  for  the  purpose  of  reducing 
certain  deeds  made  by  his  father  under  the  following  circumstances. 

The  pursuer  and  defender  were  the  only  lawful  son  and  daughter 
Ix>rn  of  the  marriage  betwixt  James  Macrae,  Esq.  for  some  time 
proprietor  of  the  estate  of  Holmains,  &c.,  and  the  deceased  Maria 
Cecilia  Le  Maistre  Macrae.  The  pursuer  was  born  in  London,  on 
the  2nd  of  January,  1791. 

The  pursuer's  father,  on  13th  April,  1790,  fought  a  duel  in  the 
neighbourhood  of  the  city  of  Edinburgh,  with  Sir  George  Ramsay, 
of  Banflf,  baronet,  then  residing  in  St.  Andrew  Square,  Edinburgh ; 
who  was  shot  by  Mr.  Macrae,  and  died  in  consequence  on  the  16th 
day  of  that  month. 

Mr.  Macrae  was  immediately  afterwards  pursued  for  the  offence       [  213  ] 
and  crime  of  murder,  on  criminal  letters  at  the  instance  of  the 
widow  and  brother  of  the  deceased,  with  the  concurrence  of  the 
then  Lord  Advocate. 

Mr.  Macrae  was  edictally  cited  on  the  26th  May,  1790,  upon  the 
authority  of  these  criminal  letters,  to  appear  before  the  Judges  of 
the  High  Court  of  Justiciary,  and  there  stand  his  trial  for  the  said 
crime  of  murder,  upon  the  26th  July,  1790 ;  but  before  that  day 
arrived,  Mr.  Macrae  absconded,  and  fled  from  Great  Britain  to  France. 

Sentence  of  outlawry  was  then  pronounced  against  him. 

This  sentence  of  outlawry  and  fugitation  was,  on  the  27  th  July, 
1790,  the  day  after  it  was  pronounced,  followed  up  by  letters  of  denun- 
ciation at  the  instance  of  both  the  public  and  private  prosecutors, 
and  these  letters  of  denunciation  were  duly  and  lawfully  executed 
against  Mr.  Macrae,  on  the  28th  July,  1790,  and  recorded  the  next  day. 

(1)  Forfeiture  consequent  upon  out-  England  and  Ireland.     See  33  &  34 

la  wry  on  a  charge  of  treason  or  felony  Vict.  c.   23,  s.  1,  and  42  &  43  Vict, 

is  not  affected  by  the  Acts  for  the  aboli-  c.  69,  s.  3. — R.  C. 
tion  of    forfeiture   and   outlawry  in 
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Macbab  In  the  meantime,  Mr.  Macrae,  upon  the  8th  May,  171K),  at  the 

Hyndman.  ''  Hotel  de  la  Danphine,"  in  the  city  of  Paris,  executed  an  absolute 
conveyance  of  his  estate  of  Holmains,  purporting  to  be  made  for 
good  and  lawful  considerations,  to  and  in  favour  of  the  Bight 
Honourable  James  Earl  of  Glencairn,  and  Alexander  Young,  clerk 
to  the  signet,  and  the  survivor  of  them,  and  their  heirs  and 
assignees,  heritably  and  irredeemably,  for  the  use  and  behoof  of 
Mr.  Macrae,  the  truster,  and  his  heirs.  This  disposition  was 
recorded  14th  November,  1792. 

Mr.  Young,  as  the  survivor  of  the  said  two  disponees,  on  the  10th 
April,  1798,  executed  a  subsequent  conveyance  (which  is  recorded 
L  *2H  1  14th  November,  *1793),  whereby,  for  the  causes  therein  specified, 
he  conveyed  the  estate  of  Holmains,  therein  described  as  formerly 
belonging  to  Mr.  Macrae,  the  pursuer's  father,  to  and  in  favour  of 
Charles  Buncombe,  Esq.  of  Duncombe  Park,  in  the  county  of 
York,  Roger  Pettiward,  Esq.  of  St.  James'  Street,  Westminster, 
and  John  Gustavus  Le  Maistre,  Esq.  of  Lincoln's  Inn,  in  the 
county  of  Middlesex,  barrister-at-law,  their  survivors  and  assignees. 
That  conveyance  was  also  unqualified ;  but,  on  the  loth  June,  22nd 
and  29th  August,  and  30th  September,  1793,  with  the  consent  of 
Mr.  Macrae  and  his  wife  (the  aforesaid  Maria  Cecilia  Le  Maistre  or 
Macrae),  these  three  persons  granted  a  declaration  of  trust  and 
obligation  (recorded  14th  November,  1793)  to  denude  of  the  said 
trust  the  said  trustees,  whenever  required  by  Mr.  Macrae,  or  by  his 
heirs  or  disponees,  and  to  reconvey  the  said  lands  and  estate  to  him, 
or  to  any  person  or  persons  having  right  from  him  to  the  same. 
The  trust  also  declared,  that  it  was  vested  in  the  trustees  only  for 
the  use  and  behoof  of  the  said  Mr.  Macrae  and  his  heirs  and  dis- 
ponees, and  for  the  proper  support  and  maintenance  of  his  wife  and 
family,  but  in  no  shape  for  the  use  and  behoof  of  the  trustees  or 
any  of  them.  Some  years  after  the  date  of  that  declaration  of 
trust  and  obligation  to  denude,  the  trustees,  by  disposition  of  these 
dates,  viz.  30th  and  81st  January,  and  8rd  February,  1797,  con- 
veyed the  estate  to  and  in  favour  of  the  pursuer  and  his  mother, 
Mrs.  Maria  Cecilia  Le  Maistre  or  Macrae,  and  his  heirs  and  assignees 
whomsoever;  whom  failing,  to  and  in  favour  of  the  said  Mrs.  Maria 
Cecilia  Le  Maistre  or  Macrae,  and  her  heirs  and  assignees  whomso- 
ever, heritably  and  irredeemably.  A  real  burden  was  also  created 
[  •215  ]  by  the  same  deed  in  favour  of  Miss  Flora  *Omont,  who  then 
resided  with  Mr.  Macrae,  of  an  annuity  of  80i.  sterling.  This  deed 
contains  the  usual  clauses,  and  one  dispensing  with  delivery,  and  a 
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power  to  the  said  trustees,  and  the  survivors  or  survivor  of  them,      Macbae 
to  revoke  or  alter  the  same,  upon  proper  onerous  causes  and  con-     hyndman. 
siderations.     This  deed  was  duly  ratified  by  Mr.  Macrae  on  the 
17th   of   February,  1797,    and,  along  with   the   ratification,   was 
recorded  in  the  books  of  Council  and  Session  the  6th  March,  1798. 

Of  the  same  date,  Mr.  Macrae  likewise  executed  a  disposition  and 
assignation  of  the  estate  of  Holmains  to  and  in  favour  of  the  pur- 
suer ;  whom  failing,  to  and  in  favour  of  the  said  Maria  Cecilia  Le 
Maistre  or  Macrae,  and  her  heirs  and  assignees  whomsoever,  herit- 
ably and  irredeemably.  This  last  conveyance,  along  with  other 
clauses,  contains  a  power  to  revoke  or  alter,  as  Mr.  Macrae  should 
think  fit,  a  clause  dispensing  with  delivery,  &c.  That  deed  was  also 
recorded  in  the  books  of  Council  and  Session  on  6th  March,  1798. 

Subsequent  to  the  date  of  these  dispositions,  the  defender,  now 
Mrs.  Hyndman,  was  born ;  and  the  trustees,  by  disposition  under 
reversion,  dated  the  2nd  and  6th  February,  1805,  conveyed  to  her 
certain  parts  and  portions  of  the  estate  of  Holmains,  redeemable 
by  payment  being  made  to  her,  in  case  she  should  survive  her 
father,  of  the  sum  of  5,000Z.  sterling,  payable  to  her  at  the  first 
term  of  Whitsunday  or  Martinmas  after  his  death  ;  and  which  sum 
of  5,000Z.  sterling,  by  a  subsequent  mandate  granted  to  the  trustees 
by  her  father,  was  declared  to  be  in  full  of  all  that  she  could  claim 
or  demand  by  and  through  the  contract  of  marriage  betwixt  her 
parents,  after  her  father's  death.  This  disposition  was  afterwards 
ratified  and  confirmed  by  Mr.  Macrae. 

On  the  6th  May,  1807,  Mr.  Macrae,  the  pursuer's  father,  granted  [  2i6  ] 
a  formal  mandate  to  the  trustees,  proceeding  on  the  narrative  of 
the  foresaid  disposition  granted  by  them  to  the  pursuer  and  his 
mother  jointly,  and  to  his  heirs  and  assignees,  and  also  the  subse- 
quent disposition  and  assignation  granted  to  the  pursuer  as  an 
individual ;  whom  failing,  to  his  mother,  and  her  heirs  and  assignees 
whomsoever,  by  his  father ;  whereby,  as  specified  in  that  mandate, 
for  the  more  effectually  accomplishing  the  purpose  of  these  two 
several  deeds,  and  for  other  oneroas  and  good  causes  and  considera- 
tions, he  desired,  authorised,  directed,  and  appointed  the  said 
trustees,  and  the  survivors  and  survivor  of  them,  not  only  to  alter 
and  revoke  the  destination  contained  in  said  two  several  dispositions 
of  the  estate  of  Holmains,  but  also  with  all  convenient  speed  to 
execute  and  deliver  a  regular  disposition  and  deed  of  entail,  agree- 
able to  the  laws  of  Scotland  with  regard  to  entails,  and  containing 
all  usual  and  necessary  clauses  for  giving  and  disponing  in  strict 
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Macrae  entail  the  said  estate  of  Holmains,  to  and  in  favour  of  the  pursuer, 
Hyndman.  his  only  son,  and  the  heirs  whomsoever  of  his  body  ;  whom  failing, 
the  said  Maria  Le  Maistre  Macrae,  his  only  daughter,  and  the  heirs 
whomsoever  of  her  body ;  whom  failing,  to  any  person  or  persons 
to  be  named  by  the  said  Mr.  Macrae,  in  any  nomination  or  other 
writ  to  be  executed  by  him  at  any  time  during  his  life  ;  and  failing 
of  such  nomination,  or  of  the  persons  so  to  be  named,  to  the  nearest 
heirs  and  assignees  whatsoever  of  the  said  Mr.  Macrae. 

In  consequence  of  these  directions,  the  trustees  executed  a  strict 
entail  of  the  estate  of  Holmains  in  favour  of  the  pursuer  and  his 
sister,  and  of  the  substitutions  already  stated,  under  certain  burdens, 
which  are  specified  in  the  said  deed  ;  and  on  the  18th  of  May,  1809, 
[  •217  ]  *the  trustees,  during  the  minority  of  the  pursuer,  passed  a  base 
infeftment  on  the  said  deed  of  entail,  which  was  recorded  in  the 
particular  register  of  sasines  at  Dumfries,  16th  June  same  year. 

In  terms  of  the  deed  of  entail,  the  trustees  continued  in  posses- 
sion of  the  estate  of  Holmains  until  Martinmas,  1819,  which  was 
the  last  term  immediately  preceding  Mr.  Macrae's  death,  who  died 
on  the  16th  January,  1820;  and  the  deed  of  entail  was,  upon  23rd 
May,  1820,  recorded  in  the  register  of  tailzies,  in  virtue  of  a  petition 
presented  to  the  Court  by  the  trustees. 

The  pursuer  sought  to  reduce  the  deeds,  on  the  ground  that  it  was 
not  competent  to  a  person  outlawed  to  execute  such  deeds  ;  and  the 
case  was  heard  before  the  majority  of  the  Court  of  Session,  by  whom 
an  interlocutor  was  finally  pronounced  dismissing  the  suit  and  refus- 
ing the  reduction  of  the  deeds.  Against  that  interlocutor  the  present 
appeal  was  brought  to  this  House. 

March  19,20.  Sir  W.  Follett,  for  the  appellant : 

This  is  a  question  on  the  effect  of  a  notice.  Mr.  Macrae,  the 
father  of  the  appellant,  fought  a  duel,  in  which  he  killed  Sir  G. 
Ramsay.  He  was  cited  edictally  to  appear  on  the  26th  July,  1790, 
before  the  Court  at  Edinburgh,  and  take  his  trial.  He  did  not 
appear,  and  sentence  of  outlawry  and  fugitation  was  passed  upon 
him,  and  the  next  day  letters  of  denunciation  against  him  were 
recorded,  and  on  the  29th  of  July  a  complete  judgment  of  outlawry 
was  given  against  him.  He  remained  abroad  all  his  life,  and  died 
some  time  in  the  year  1820,  no  reversal  of  the  outlawry  having 
taken  place.  On  the  8th  of  May,  1790,  which  was  after  the  duel, 
[  •218  ]  but  before  the  outlawry,  he  executed  an  absolute  conveyance  *of  his 
estate  of  Holmains  by  deed.     This  deed,  though  it  did  not  appear 
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on  the  face  of  it  to  be  a  trust  deed,  yet  was  so  admitted  in  the  Court  Macbab 
below ;  the  object,  no  doubt,  being  to  get  rid  of  the  forfeiture.  It  hyndman. 
is  a  trust  deed,  so  that  the  parties  entitled  at  his  death  might 
compel  a  conveyance  of  the  estate  to  them.  On  the  10th  of  April, 
1798,  the  surviving  trustee,  Alexander  Young,  executed  a  convey- 
ance of  his  title  in  favour  of  the  other  trustees.  On  the  7th  and 
10th  of  March,  1809,  a  strict  entail  was  executed  in  favour  of  the 
sister  of  the  pursuer,  who  had  been  bom  in  the  meantime.  The 
appellant  here  is  the  eldest  son  of  Mr.  Macrae,  and  is  entitled  to 
take  this  estate  without  the  fetters  of  the  entail  thus  created.  He 
contends  that  the  entail  executed  under  these  circumstances  is  not 
good.  Q'he  question  is,  whether  an  outlaw  has  a  right  to  do  any  act 
which  can  aflfect  the  interests  of  third  parties,  or  whether  an  out- 
lawry is  not  so  completely  a  civil  death  as  to  render  invalid  any 
disposition  of  the  lands  afterwards  made  by  the  person  outlawed. 
The  Judges  in  the  Court  below  (i)  were  of  opinion  that,  as  Mr. 
Macrae  had  parted  with  the  deed  in  May,  1790,  before  the  outlawry 
took  place,  the  subsequent  conveyance  by  the  trustees  appointed 
under  that  deed  was  good.  This  opinion  was  clearly  erroneous. 
The  outlawry  had  a  retrospective  effect.  Yet  so  far  were  the  Judges 
of  the  Court  below  from  admitting  the  effect  of  the  outlawry^  that 
some  of  them  laid  it  down  that  there  was  nothing  to  prevent  the 
outlaw  from  disposing  of  the  estate ;  that  though  he  forfeited  the 
estate  to  his  immediate  superior,  and  could  not  appear  in  a  court  of 
justice  either  as  a  party  or  a  witness  ;  that  though  he  was  declared 
to  be  out  of  the  protection  *of  the  law,  so  that,  according  to  the  [  *219  J 
doctrine  of  ancient  times,  he  might  have  been  killed  with  impunity, 
still  that,  as  among  the  consequences  of  an  outlawry  stated  in  the 
books,  they  could  not  find  it  declared  that  he  had  lost  the  power  of 
making  a  disposition  of  his  interest  in  land,  they  held  him  entitled 
to  execute  this  deed.  This  holding  was  altogether  erroneous.  The 
warrant  or  mandate  from  Mr.  Macrae,  dated  in  May,  1807,  is  that 
upon  which  the  trustees  proceeded ;  but  it  is  clearly  an  invalid  instru- 
ment, as  at  that  moment  the  outlaw  had  lost  all  right  whatever  over 
the  property.  There  is  a  great  distinction  between  outlawry  on  civil 
and  on  criminal  process.  A  man  outlawed  for  a  capital  felony  is 
completely  dead.  He  cannot  be  a  witness  in  any  court,  he  is  not 
capable  of  holding  a  feu,  he  cannot  apply  for  the  benefit  of  bail,  he 
has  lost  all  the  privileges  and  rights  of  a  British  subject.  Now  not 
any  one  of  these  things  is  the  result  of  outlawry  on  civil  process. 
(1)  See  the  case  reported,  Id  Dunlop,  Bell  &  Murray,  54. 
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Macrae  But  such  being  the  results  of  outlawry  in  a  criminal  case,  what 
Hyndman.  rights  to  property  can  the  outlaw  have  after  an  outlawry  on  criminal 
process  ?  In  the  first  place,  it  is  clear  that  all  his  moveables  are 
forfeited.  If  he  continues  outlawed  for  one  year  and  a  day,  his 
interest  in  an  estate  for  life  is  forfeited  to  his  immediate  superior, 
and  on  the  outlawry  being  complete  he  is  said  to  be  civiliter  mortitm. 
What  is  the  eflfect  of  all  this  on  the  disposition  of  his  estate  ? 

(Lord  Brougham  :  Does  he  not  still  continue  a  liege  subject  of 
the  King?) 

No,  he  ceases  to  be  so. 

(Lord  Brougham  :  But  if  he  levied  war  against  the  King,  could 
he  not  be  tried  for  high  treason  ;  or,  suppose  him  murdered,  could 
not  the  Courts  try  his  murderer  as  for  committing  murder  on  a 
person  in  the  peace  of  the  lord  the  King  ?) 

It  is  not  necessary  to  consider  here  whether,  having  become  an 
[  *220  ]       ^outlaw,  he  could  nevertheless  commit  a  fresh  crime. 

(Lord  Brougham  :  It  is  clear  that  he  must  be  liable  to  punish- 
ment, for  otherwise  he  would  be  able,  because  he  had  committed 
one  crime,  to  commit  another  with  impunity.) 

It  has  been  admitted  that  an  outlaw  could  not  enforce  a  deed 
against  the  disponees :  Why  ?  Because  he  had  lost  all  his  legal 
rights.  If  he  has  lost  the  power  to  enforce,  he  must  have  lost  the 
power  to  confer  rights.  There  is  this  single  distinction  between 
the  English  and  Scotch  law  on  the  subject  of  outlawry,  that  in 
Scotland  it  is  not  treated,  as  here,  as  a  confession  of  guilt,  but  as 
an  act  of  rebellion.  In  Baron  Hume's  Treatise  on  Criminal  Law  (i), 
it  is  said,  "sentence  of  fugitation  or  outlawry  which  passes  against 
the  accused  on  his  absence,  at  his  diet  of  libel,  and  is  attended  with 
the  forfeiture  of  his  person  in  law  {amittit  legem  terra),  so  that  he 
cannot  bear  testimony  on  any  occasion,  or  hold  any  place  of  trust, 
or  pursue  or  defend  in  any  process  civil  or  criminal,  or  claim  any 
personal  privilege  or  benefit  whatsoever  of  the  law ;  his  moveable 
substance  escheats  to  his  Majesty  ;  and  if  he  remain  a  year  in  this 
condition,  the  profits  of  his  heritable  estate  are  forfeited  to  his 
superior  for  his  lifetime.     These  consequences  do  not  in  anywise 

(1)  Hume,  262—265. 
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ensue  on  a  presumption  of  his  being  guilty  of  what  is  laid  to  his  Macrae 
charge,  but  as  a  punishment  of  his  contumacy  and  rebellion.  .  .  .  hyndmax. 
Another  circumstance  of  the  outlaw's  condition  is  that  he  cannot 
insist  in  the  meantime  for  the  benefit  of  bail  or  of  liberation  on  the 
Act  of  1701,  because  as  an  outlaw  he  has  forfeited  all  the  privileges 
of  a  British  subject."  In  like  manner,  Lord  Stair  (i)  says,  "  the 
original  of  it  is  that  rebellion  is  like  capitis  diminutio  or  civitatia 
amissio  among  the  Romans,  whereby  such  persons  cannot  stand  in 
judgment,  and  *they  are  civiliter  moi'tui,  and  their  fees  become  [  '221  ] 
void  and  return  to  their  superiors."  Lord  Banckton's  authority 
is  also  to  that  effect  (2).  Whatever  other  difference  may  possibly 
exist  on  this  subject  between  the  English  and  Scotch  law,  there  is 
none  as  to  the  rule  of  regarding  the  outlaw  as  a  person  civilly  dead. 
The  English  authorities  may  therefore  be  properly  referred  to  in 
this  instance,  as  showing  what  the  law  is.  By  an  outlawry  the 
property  of  the  outlaw  vests  in  the  King,  so  that  the  outlaw  cannot 
dispose  of  it.  Blackstone  says  (3),  when  judgment  is  "pronounced, 
the  immediate  and  inseparable  consequence  from  the  common  law, 
is  attainder ;  by  anticipation  of  punishment,  he  is  already  dead 
in  law.  Upon  judgment  therefore  of  death,  and  not  before,  the 
attainder  of  a  criminal  commences,  or  upon  such  circumstances  as 
are  equivalent  to  a  judgment  of  death ;  as  judgment  of  outlawry 
on  a  capital  crime,  pronounced  for  absconding  or  fleeing  from 
justice,  which  tacitly  confesses  the  guilt :  and  therefore  either  upon 
judgment  of  outlawry  or  of  death  for  treason  or  felony,  a  man  shall 
be  said  to  be  attainted."  Nothing  can  be  more  decisive  on  this 
point  than  the  authority  now  quoted.  There  is  no  act  which  a 
person  attainted  can  do,  that  the  law  will  give  effect  to.  With 
regard  to  the  question  put  as  to  a  crime  committed  by  a  person 
who  was  already  attainted,  it  would  seem  that  he  could  not  be  tried 
for  that  felony.  Lord  Coke  (4)  thinks  that  he  might  be  tried  for 
treason,  for  the  King  would  then  be  entitled  to  his  lands,  and  the 
lord  in  the  other  case.  But  Lord  Hale  (6),  in  his  Pleas  of  the 
Crown,  quoting  Staunford(6)  and  the  Year  Books  (7),  lays  down  a 
different  rule  and  says,  **  if  a  *man  is  indicted  at  the  common  law  r  '222  ] 
of  a  felony,  and  had  judgment  of  death,  yet  he  may,  notwithstanding 
his  attainder,  be  arraigned  for  treason  committed  before  the  felony, 

(1)  B.  ii.  tit.  4,  8.  61.  (5)  2  Hale,  PI.  Cr.  252. 

(2)  B.  iv.  tit.  47,  s.  10.  (6)  B.  ii.  c.  37,  fol.  107  b. 

(3)  4  Bl.  Com.  380.  ^7)  1  Hen.  VI.  5  b. 

(4)  3  Inst.  213. 
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macrar  for  the  advantage  of  the  King,  who  is  to  have  the  escheat,  but  not 
H YNDMAN.  for  a  treason  committed  after  the  felony  "  (i).  In  Bullock  v.  Dodds  (2) 
the  whole  question  was  gone  into,  and  there  it  was  held  that,  by 
attainder,  all  the  personal  property  and  rights  of  action  in  respect 
of  property  accruing  to  the  party  attainted,  either  before  or  after 
attainder,  are  vested  in  the  Crown  without  oflSce  found.  The 
Court  there  took  time  to  consider  the  case,  and  Lord  Tenterden 
in  delivering  judgment  said,  "  We  are  of  opinion  that  the  attainder 
of  the  plaintiff  was  properly  pleadable  in  bar.  An  attainted  person 
is  considered  in  law  as  one  civiliter  mortuus ;  he  may  acquire  but 
not  retain ;  he  may  acquire  not  by  reason  of  any  capacity  in  himself, 
but  because  if  a  gift  be  made  to  him,  the  donor  cannot  make  his 
own  act  void  and  reclaim  the  gift.  The  thing  therefore  vests  in 
the  Crown  by  its  prerogative,  there  being  no  other  person  in  whom 
it  can  vest."  Here  the  lands  immediately  vested  in  the  Crown, 
and  the  outlaw  could  neither  hold  nor  convey  them.  No  act  done 
by  him  has  any  effect  at  all.  Lord  Coke  says  (3),  "  Also  if  a  man 
commit  a  felony,  and  after  purchase  lands,  and  after  is  attainted, 
he  had  capacity  to  purchase  but  not  to  hold  them :  in  that  case  the 
lord  of  the  fee  shall  have  the  escheat.  And  if  a  man  be  attainted 
of  felony,  yet  he  hath  capacity  to  purchase  to  him  and  his  heirs, 
albeit  he  can  have  no  heirs ;  but  he  cannot  hold  it ;  for  in  that 
[  •223  ]  case  the  King  shall  have  it  by  his  prerogative,  and  not  the  lord  *of 
the  fee,  for  the  man  attainted  hath  no  capacity  to  purchase  (being 
a  man  civiliter  'niortuus)  but  only  for  the  benefit  of  the  King,  no 
more  than  an  alien  nee.''  And  again  he  says  (4),  ''  Now  somewhat 
is  to  be  said,  who  have  ability  to  enfeoff,  &c.  Whoso  is  disabled 
by  the  common  law  to  take,  is  disabled  to  enfeoff;  but  many  that 
have  capacity  to  take  have  no  ability  to  enfeoff,  as  men  attainted 
of  treason,  felony,  &c. ;  the  feoffments  of  these  may  be  avoided." 

In  Grosse  v.  Gayer  (5)  the  same  principle  is  laid  down  with  respect 
to  the  effect  of  attainder.  Then  what  is  the  effect  of  outlawry? 
Blackstone  says(6),  **the  punishment  for  outlawries  upon  indict- 
ments for  misdemeanor,  is  the  same  as  outlawries  upon  civil  actions; 
namely,  forfeiture  of  goods  and  chattels.  But  an  outlawry  on 
treason  or  felony,  amounts  to  a  conviction  and  attainder  of  the 
offence  charged  in  the  indictment,  as  much  as  if  the  offender  had 

(1)  Yet  the  case  in  1  Hen.  VI.  5  b,  (3)  Co.  Litt.  2  b. 
was  of  a  treason  subsequent  to  the  (4)  Co.  Litt.  42  b. 
felony.  (5)  Cro.  Car.  172. 

(2)  20  E.  B.  420  (2  B.  &  Aid.  258).  (6)  4  Com.  319. 
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been  found  guilty  by  his  country."  He  then  speaks  of  the  ancient  Macrak 
law  as  to  killing  an  outlaw,  and  says  that  that  is  now  altered  in  hymdman. 
England.  It  is  not  altered  in  Scotland,  except  so  far  as  relates  to 
civil  actions.  A  party  outlawed  for  a  civil  debt,  or  in  a  criminal 
process,  was  supposed  to  be  put  out  of  the  pale  of  the  law,  and 
might  formerly  be  put  to  death  with  impunity  ;  and  there  are 
various  cases  where  this  defence  has  been  set  up  against  a  charge 
of  murder.  That  law  was  however  altered  in  1612,  so  far  as 
respected  outlawry  on  civil  process,  but  the  alteration  did  not 
extend  to  criminal  outlawry.  So  that  a  person  outlawed  for  a 
capital  felony  as  here,  would  in  Scotland  be  out  of  the  protection 
of  the  law  so  far  as  respected  even  his  life.  In  Bacon's  Abridg- 
ment (1)  *it  is  said,  ''If  a  man  be  outlawed  of  treason  or  [  *224  ] 
felony,  though  there  be  no  other  judgment  but  utlagatus  est  per 
judicium  coronatorum,  yet  it  is  of  itself  an  attainder,  and  subjects 
the  party  to  such  an  award  thereupon,  to  be  made  by  the  Court 
where  he  is  brought,  as  is  suitable  to  the  offence  for  which  he  is 
indicted  and  outlawed." 

Lord  Chief  Justice  Hale  (2)  shows  that  outlawry  puts  a  person  in 
the  same  position  as  attainder ;  and  Hawkins  (8)  takes  the  same 
view  of  the  matter.  In  the  case  of  Ealeigh,  in  the  Library  of 
Entertaining  Knowledge,  *'  Criminal  Trials,"  known  to  be  edited  by 
Mr.  Jardine  (4),  it  is  said,  ''  The  commissioners  who  had  examined 
Sir  Walter  Raleigh  were  immediately  required  to  make  their  report 
upon  the  proper  form  and  manner  of  proceeding  against  him ; 
and  on  the  18th  of  October  they  addressed  a  letter  to  the  King, 
presenting  two  forms  of  proceeding  to  his  consideration.  The  one 
was,  that,  together  with  the  warrant  to  the  lieutenant  of  the  Tower 
for  his  execution,  a  narrative  of  Kaleigh's  late  offences  should  be 
printed  and  circulated.  The  other  form  (whereunto  the  commis- 
sioners said  that  they  rather  inclined  as  the  nearest  to  legal 
proceeding)  was,  that  the  prisoner  should  be  called  before  a 
Council  of  State,  at  which  the  Judges  and  several  of  the  nobility 
and  gentlemen  of  quality  should  be  present ;  that  some  of  the 
Privy  Council  should  then  publicly  declare  that  this  form  of 
proceeding  was  adopted  because  he  was  civilly  dead :  that  after 
that,  the  King's  counsel  should  charge  his  acts  of  hostility,  depre- 
dations, abuse  of  the  King's  commission,  and  of  his  subjects 
under  his  charge,  ^impostures,  attempts  to  escape,  and  other  his       [  *225  ] 

(1)  Tit.  Outlawry,  D.  1.  (3)  2  Hawk.  c.  48,  8.  22. 

(2)  Pleas  of  the  Crown,  205.  (4)  Vol.  i.  p.  497. 
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Macrae      Ramsay ;  and  not  appearing  in  answer  to  the  charge,  he  underwent 


r. 


HYNDMAir.  the  sentence  of  fugitation  and  outlawry.  He  had  not  at  the  time 
of  the  alleged  murder  executed  any  declaration  of  trust;  but  in 
[  ♦228  ]  the  July  of  that  year,  and  *before  the  process  of  outlawry  was 
completed,  he  executed  a  deed,  appointing  his  estate  of  Holmains 
to  certain  parties  in  trust.  In  1798  the  trustees  executed  a  decla- 
ration of  trust,  by  which  they  declared  the  disposition  of  July, 
1790,  to  be  valid,  and  proceeded  to  act  according  to  the  directions 
therein  contained.  The  object  of  this  suit,  which  was  brought  by 
the  appellant  in  the  character  of  heir,  was  to  get  rid  of  the  deed  of 
entail,  on  the  ground  that  in  the  circumstances  in  which  his  father 
was  placed  in  July,  1790,  he  was  not  capable  of  entailing  the 
estate.  When  this  case  was  argued  in  the  Court  below,  it  was 
thought  important  that  all  the  fourteen  Judges  should  give  their 
opinions  upon  it.  They  all  concurred  in  opinion,  though  not  all 
for  the  same  reasons,  that  the  pursuer  had  no  title  to  relief 
against  the  deed.  First,  it  is  to  be  observed,  that  before  any 
process  was  taken,  from  which  the  incapacity  of  the  author  of  this 
entail  is  to  be  inferred,  he  had  parted  with  the  legal  fee  of  the 
estate.  And  it  is  clear  that  the  effect  which  did  take  place,  when 
the  process  was  completed,  was  a  forfeiture  of  lands  and  move- 
ables. In  addition  to  this,  it  has  been  contended  on  one  side,  that 
it  was  not  properly  a  forfeiture,  but  an  escheat  of  a  life-rent  estate, 
and  therefore  that  it  did  not  go  to  the  Grown,  but  to  the  lord  of 
the  fee;  that  the  vassal  not  being  able  to  perform  the  duties  of 
the  estate,  the  lord  was  entitled  to  it.  So  far  there  is  no  dispute 
as  to  the  relative  effects  of  escheat  and  forfeiture,  according  to  the 
rule  of  the  law  of  Scotland.  But  the  appellant  says  that  there  has 
been  a  forfeiture  of  the  estate  itself,  and  that  his  father  had  been 
divested  of  the  freehold,  and  of  all  interest  therein,  before  making 
the  deed  of  entail.  After  looking  at  all  the  authorities  which  have 
been  cited  in  support  of  the  proposition,  that  the  effect  of  this 
r  •229  ]  proceeding  *was  a  forfeiture  of  the  fee,  I  do  not  doubt  that  it  is 
one  which  cannot  be  maintained.  All  the  authorities  show  that 
it  is  an  escheat  of  a  life-rent  estate  only,  and  that  the  fee  remains 
in  the  outlaw.  All  the  Judges  say  so,  and  several  legal  incidents 
tend  to  show  that  to  be  the  case.  After  the  death  of  the  outlaw,  it 
is  admitted  that  the  heir  is  served  as  the  heir  of  the  outlaw.  It  is 
admitted,  on  the  part  of  the  appellant,  that  after  the  escheat  of 
the  life-rent,  and  after  that  took  place,  which,  according  to  the 
doctrine  of  the  appellant,  would  divest  the  outlaw  of  the  fee,  he 
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forfeited  it  by  the  sentence  of  outlawry  being  passed  against  him.  Macrae 
But  if,  by  the  former  proceedings,  the  fee  had  gone  out  of  him,  the  hyndman. 
subsequent  conviction  could  not  take  anything  more  from  him ; 
yet  it  is  clear  that  it  would  take  from  him  the  fee.  So  that  it  is 
clear,  that  notwithstanding  the  escheat  of  the  life-rent  estate,  Mr. 
Macrae  was  still,  before  the  sentence  of  outlawry,  in  possession  of 
the  fee,  and  competent  to  give  effect  to  an  onerous  charge  on  the 
estate  itself.  That  shows  that,  by  what  had  before  happened, 
the  estate  had  not  gone  out  of  him.  I  think,  therefore,  that  your 
Lordships  cannot  entertain  any  doubt  that  the  opinion  of  the  14 
Judges  was  right,  that  notwithstanding  the  escheat  of  the  life-rent 
estate,  the  freehold  remained  in  the  outlaw.  But  then  it  is  said, 
that  though  that  was  so,  still,  as  he  is  civiliter  mortims,  he  lost  all 
the  advantages  and  privileges  which  the  law  can  confer  on  him, 
and  therefore  was  not  competent  to  deal  with  this  property.  Hume 
and  Addison  enumerate  the  consequences  of  outlawry,  and  of  being 
put  to  the  horn  ;  but  they  do  not  specify  any  consequence  showing 
a  personal  incapacity  to  deal  with  property.  The  outlawry  pre- 
vents the  party  against  whom  it  is  directed  from  appearing  in 
any  court  of  justice,  or  doing  any  thing  which  *requires  the  inter-  [  *280  ] 
position  of  a  court  of  justice  on  his  behalf,  but  there  is  no  authority 
to  show  that  he  cannot  execute  a  valid  deed,  disposing  of  what  is 
left  in  him ;  to  do  which  it  is  not  requisite  either  that  he  should 
appear  in  any  Court,  or  should  have  the  assistance  of  any  Court. 
The  trustees  appear  as  legal  owners  of  the  estate,  subject  to  a 
power  of  disposing  of  it  previously  existing.  There  is  no  authority 
to  show  that  he  cannot  execute  a  previously  existing  right  of 
dominion  over  the  property,  and  that  the  trustees  are  not  bound 
to  obey  it.  A  comparison  was  made  as  to  the  eflfect  of  putting  to 
homing  in  a  civil  process,  and  for  the  purpose  of  compelling  an 
appearance  to  a  criminal  process.  It  is  unnecessary  to  express  an 
opinion  as  to  how  far  these  two  processes  are  the  same  now ;  many 
alterations  have  been  introduced,  and  it  may  be  admitted  that  there 
is  no  authority  to  show  that  these  two  processes  are  exactly  the 
same.  These  points  being  disposed  of,  we  come  to  the  entail, 
which  all  agree  is  in  itself  perfectly  valid.  Of  the  twelve  Judges 
actually  consulted,  when  the  case  was  finally  determined,  all  agreed 
that  the  freehold  remained  in  the  outlaw;  eight  of  the  Judges 
said  that  he  had  full  dominion  over  the  land ;  four  thought  that 
there  was  a  proper  exercise  of  right,  but  it  was  on  the  ground  that 
the  property  was  in  trust ;   and  eight  thought  that  there  was  no 
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Macrae  difference  between  the  eflfect  of  outlawry  in  a  civil  and  in  a  criminal 
HvypMAN.  case.  What  your  Lordships  have  now  to  consider  is,  not  which 
of  these  various  opinions  is  correct  so  far  as  any  difference  exists 
between  them  :  the  sole  question  for  you  is,  whether  the  appellant 
has  made  out  a  case  to  show  to  your  satisfaction  that  the  opinion, 
in  which  all  the  Judges  agreed,  was  wrong;  for  what  different 
grounds  they  had  for  their  opinion  is  not  a  matter  of  import- 
[  *23i  ]  ance ;  the  question  is,  whether  the  opinion  itself  was  ^erroneous. 
Without  going  into  those  nice  distinctions  which  occupied  so  much 
time  in  the  discussions  in  the  Court  below,  there  are  two  grounds 
on  which  it  seems  to  me  clear  that  the  judgment  of  that  Court  was 
right.  The  first  is,  that  notwithstanding  what  took  place,  the  fee 
was  still  in  the  outlaw,  and  that  his  personal  disability  had  not  the 
effect  to  deprive  him  of  the  right  to  make  a  direction  of  trusts 
previously  vested  in  his  trustees.  That  exhausts  the  question  on 
the  first  of  these  appeals. 

The  second  of  these  appeals  was  for  the  purpose  of  getting  rid  of 
what  was  done  by  the  trustees  under  the  mandate  of  the  outlaw ; 
but  if  the  entail  is  good  as  against  the  appellant,  he  has  no  interest 
in  the  second  question.  If  the  entail  is  valid  it  is  immaterial 
whether  it  is  recorded  or  not,  as  it  must  be  effective  against  the 
heir,  though  it  may  not  against  creditors.  It  appears  to  me  that 
the  entail  is  perfectly  good.  The  trustees  appear ;  the  outlaw  does 
not,  for  he  is  not  a  party ;  they  act  upon  his  mandate.  But  for  all 
feudal  purposes  they  are  the  owners  of  the  estate.  There  is  no 
irregularity  pointed  out  in  the  execution  of  the  instrument.  If, 
therefore,  your  Lordships  concur  in  the  opinion  that  the  entail  is 
good,  and  that  the  appellant  is  barred  as  heir,  then  you  can  have 
no  diflSculty  in  concurring  with  the  judgment  of  the  Court  of 
Session.  There  is  no  objection  made  to  the  entail  on  the  part  of 
the  heir,  except  that  the  proceeding  was  not  duly  recorded.  If 
there  had  been  more  diflSculty  in  the  case,  you  would  have 
regretted  that  the  case  was  not  fully  argued  on  both  sides;  but 
there  seem  no  difSculties,  and  on  the  statement  of  the  appellant 
himself  I  feel  no  hesitation  in  moving  that  the  judgment  of  the 
Court  below  be  affirmed. 

Judgment  affirmed. 
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Appeal  from  the  Court  of  Exchequer,  in  Equity. 
ATTWOOD  V.  SMALL  (1). 

(6  Clai-k  &  Finnelly,  232—531.) 

If  on  the  treaty  for  the  sale  of  property,  the  vendor  makes  representations 
which  he  knows  to  be  false,  the  falsehood  of  which  the  purchaser  had  no 
means  of  knowing,  but  he  relies  on  them,  a  coiirt  of  equity  will  rescind  the 
sale,  even  after  conveyance  (2),  provided  the  contract  was  based  on  the 
misrepresentations. 

If  a  purchaser,  choosing  to  judge  for  himself,  does  not  avail  himself  of  the 
knowledge  [or  means  of  knowledge]  (3)  open  to  him  or  to  his  agents,  he  cannot 
be  heard  to  say  he  was  deceived  by  the  vendor's  representations,  the  rule 
being  caveat  emptor ,  and  the  knowledge  of  his  agents  being  as  binding  on 
him  as  his  own  knowledge. 

But  even  if  the  purchaser  has  been  misled  or  deceived  by  fraudulent 
misrepresentations  or  concealment,  yet  the  delay  of  six  months  after  the 
time  when  he  might  and  ought  to  have  discovered  the  truth  may  deprive 
him  of  his  right  to  rescind  the  sale. 

This  House  may,  under  circumstances,  depart  from  the  general  rule,  and, 
to  satisfy  its  conscience,  look  into  instruments  that  were  not  tendered  to  the 
Judge  who  made  the  decree  appealed  against  (4).     {Post^  pp.  129,  130.) 

Mr.  James  Attwood,  the  father  of  the  appellant,  was  seised  of 
the  fee  simple  of  the  Corngreaves  *estate,  situate  partly  in  Staf- 
fordshire and  partly  in  Worcestershire,  and  consisting  of  about  250 
acres,  with  a  mansion  [and  certain  works  for  the  manufacture  of 
steel  and  iron ;  and]  of  the  mines  under  about  200  acres  61  that 
estate.  No  one  of  the  mines  was  opened  during  his  life.  For  several 
years  previous  to  his  death,  the  Corngreaves  works  were  occupied  by 
the  appellant,  who  there  carried  on  the  business  of  converting  pig  and 
refined  iron  into  rod  and  bar  iron,  and  also  the  manufacture  of  steel. 

The  said  James  Attwood  and  his  brother,  Matthias  Attwood,  were 
for  many  years  in  the  occupation — first  under  a  lease,  which  expired 
in  1821,  afterwards  as  tenants  at  will — of  the  Dudley  Wood  works 
and  mines,  the  works  consisting  of  four  blast  furnaces,  two  refineries, 
and  one  blast  engine  ;  the  mines  extending  under  234  acres  of  land 
belonging  to  Lord  Dudley,  situated  about  a  mile  and  a  half  from 
the  Corngreaves  estate.     The  principal  business  of  these  works. 
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(1)  Venezuela  By.  v.  KiBch  (1867) 
L.  R.  2  H.  L.  99,  36  L.  J.  Ch.  849, 
16  L.  T.  500;  Redgrave  v.  Hurd  (1881) 
20  Ch.  Div.  1,  51  L.  J.  Ch.  113,  45 
L.  T.  485. 

(2)  See  posty  pp.  131,  133,  where  it 
incidentally  appears  from  the  Lord 
Changellor's  judgment  that  the  con- 
veyance on  this  sale  had  been  actually 


executed.  It  is  strange  that  this  im- 
portant point  should  not  have  received 
more  attention  in  the  case. — 0.  A.  8. 

(3)  These  words  go  too  far,  see  per 
Jessel,  M.R.,  20  Ch.  Div.  at  pp.  17, 
21.— F.  P. 

(4)  Banco  rfc  Portugal  v.  Waddtll 
(1880)  5  App.  Ca.  161,  49  L.  J.  Bky. 
33,  42  L.  T.  698. 
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attwood  during  the  life  of  James  Attwood,  consisted  in  the  manufacture  of 
Small.  pig  iron,  part  of  which  was  sold  and  the  remainder  converted  into 
refined  iron.  The  minerals  used  in  the  manufacture  of  pig  iron  are 
coals,  ironstone  and  limestone,  and  the  cost  of  the  iron  depends  on 
the  costs  of  these  materials,  and  on  the  charges  for  manufacturing 
them.  The  Dudley  Wood  works  and  mines  were  then  worked  by 
means  of  two  sets  of  contractors,  one  set  contracting  to  raise  coals 
and  ironstone,  and  the  other,  called  furnace  contractors,  to  convert 
the  necessary  materials  into  pig  iron ;  and  books  of  account  were 
[•236]  kept,  called  "yield  books,"  ♦by  reference  to  which  the  quantities 
and  cost  price  of  the  minerals  used,  and  the  quantity  or  "  yield  "  of 
pig  iron  produced  from  given  quantities  of  such  minerals  by  each 
furnace,  were  constantly  known  or  easily  ascertained. 

Upon  the  death  of  James  Attwood,  which  happened  in  April, 
1821,  the  appellant  became  seised  of  the  fee  simple  of  the  Corn- 
greaves  estate,  and  possessed  of  his  father's  interest  in  the  Dudley 
Wood  works  and  mines,  and  from  the  29th  of  September,  1821,  he 
became  solely  possessed  of  these  works  and  mines,  as  tenant  at  will 
to  Lord  Dudley.  He  then  discontinued  the  employment  of  furnace 
contractors,  and  committed  the  management  of  the  furnaces  to 
furnace  men ;  he  also  discontinued,  as  he  alleged  in  his  answer,  to 
keep  "yield  books;  "  but  that  allegation  was  controverted  by  the 
respondents.  He  projected,  at  the  same  time,  divers  alterations  on 
the  Gorngreaves  estate,  with  a  view  of  establishing  there  an  exten- 
sive manufactory  of  pig  iron  from  the  minerals  under  that  estate. 

In  September,  1822,  the  appellant  became  possessed,  for  the 
remainder  of  a  term  of  seven  years,  of  other  works,  since  called  the 
Netherton  works,  consisting  of  two  blast  furnaces,  one  refinery,  and 
one  blast  engine,  and  nearly  adjoining  the  Dudley  Wood  works. 

In  order  to  obtain  a  regular  supply  of  ironstone  for  these  works, 
the  appellant,  in  July,  1828,  procured  the  then  existing  lease  of 
part  of  a  colliery  and  mines,  called  the  Wolverhampton  colliery,  to 
be  assigned  to  him ;  and  he  soon  afterwards  agreed  with  the  agent 
of  the  Duke  of  Cleveland  to  take  a  further  portion  of  mineral  ground 
adjoining  thereto. 

In  the  year  1825,  a  number  of  persons  (571),  by  a  deed  dated  the 
8th  of  April  in  that  year,  formed  a  partnership  under  the  style  of 
[  ♦287  ]  '*  The  British  Iron  *Company,"  with  a  proposed  capital  of  two 
millions  of  money.  The  management  of  the  partnership  was  com- 
mitted to  16  directors,  to  be  chosen  and  changed  as  in  the  deed 
mentioned;  the  respondents  K.  Small,  Shears,  J.  Taylor,  Baily, 
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Bland,  Burton,  Colby,  Donaldson,  Herring,  Kerr,  Logan,  Mackillop,  Attwood 
Morice,  Onley,  and  J.  Small,  together  with  B.  Wilson,  since  deceased,  small. 
were  appointed  directors ;  and  upon  the  death  of  Wilson,  the  respon- 
dent, Leathley,  was  appointed  a  director  in  his  place ;  and  Phillip 
Taylor,  a  member  of  the  company,  was  appointed  general  superin- 
tendent of  the  works.  By  an  arrangement  between  the  directors, 
the  respondents,  B.  Small,  Shears,  and  J.  Taylor,  were  appointed 
managing  directors,  and  they  and  F.  Baily,  tad  S.  Donaldson,  were 
trustees  of  the  company. 

In  the  beginning  of  May,  1825,  the  appellant,  being  desirous  of 
disposing  of  the  Gorngreaves  estate,  and  of  all  his  interest  in 
the  said  mines,  collieries  and  works,  called  with  that  view  at  the 
company^s  office  in  London,  and  had  a  conversation  with  the 
respondents,  E.  Small  and  Shears,  on  the  subject,  without  dis- 
closing the  name  of  the  owner  of  the  property  which  was  offered  for 
sale.  On  the  12th  of  May,  the  respondent  James,  as  the  agent  of 
the  appellant,  called  on  the  respondent  J.  Taylor,  and  gave  him  a 
short  and  general  description  of  the  said  estate  and  works,  and 
stated  that  the  price  would  be  about  60^,000/.,  but  did  not  then 
disclose  to  whom  the  same  belonged.  On  the  18th  of  May,  the 
proposal  to  sell  being  entertained,  James  informed  J.  Taylor  that 
the  property  belonged  to  the  appellant,  and  thereupon  an  appoint- 
ment was  made  for  P.  Taylor  to  meet  the  appellant  on  the  following 
morning.  *  Several  meetings  between  them  then  took  place,  James  [  'iss  ] 
being  present,  and  they  entered  into  much  discussion  as  to  the 
advantages  and  capabilities  of  the  said  estate,  mines  and  works. 
During  the  last  of  these  meetings,  James  proposed  that  P.  Taylor 
should  accompany  him  to  view  the  property.  P.  Taylor  agreed, 
and  accordingly,  on  the  81st  of  May,  he  and  James  arrived  at 
Gorngreaves,  and  examined  that  estate,  mines,  and  works,  and 
the  Dudley  Wood  and  Netherton  works,  and  also  went  over  and 
examined  the  Wolverhampton  colliery.  During  the  time  that 
P.  Taylor  was  at  Gorngreaves,  he  made  various  inquiries  of  the 
appellant,  relative  to  the  mines  and  works,  conversed  with  him  on 
the  subject  of  the  alterations  and  improvements  then  intended  by  the 
appellant,  and  expressed  his  intention,  and  the  intention  of  those  on 
whose  behalf  he  was  acting,  to  follow  up  the  projected  alterations,  if 
they  should  become  the  purchasers,  and  to  erect  on  the  Gorngreaves 
estate  six  blast  furnaces  for  making  pig  iron,  and  to  extend  the  mills 
and  forges.  P.  Taylor  made  notes  of  these  conversations  and  of  his 
own  observations,  but  did  not  communicate  tlieui  to  the  appellant. 
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attwood         In  consequence  of  the  report  made  by  P.  Taylor  to  R.  Small, 
Small.       Shears,   and  J.  Taylor,  they  wrote  the  following  letter   to  the 
appellant : 

**  39,  LoTHBURY,  June  6,  1825. 

**  Sir, — We  are  willing  to  purchase  your  property,  as  offered  to 
Mr.  Philip  Taylor,  and  to  sign  an  agreement  to  that  eflfect  upon  the 
following  terms,  viz.  purchase-money  600,000i.  to  be  paid  as  under : 
25,0002.  upon  signing  the  agreement ;  200,0002.  on  taking  possession 
[  ♦239  ]  on  the  10th  October  next,  or  sooner  *if  convenient  to  us ;  100,000Z. 
on  the  10th  April,  1826  ;  100,000Z.  on  the  10th  of  October ;  100,000Z. 
on  the  10th  April,  1827 ;  75,000Z.  on  the  10th  October,  1827 ;  the 
four  last  instalments  to  bear  interest  after  the  rate  of  5  per  cent, 
per  annum,  from  our  taking  possession  of  the  property  ;  but  we  are 
to  have  the  option  of  paying  said  instalments,  or  any  part  of  them, 
at  an  earlier  period. 

''This  proposal  is  made  by  us  under  a  complete  understanding 
that  you  will  aflford  Mr.  P.  Taylor  every  facility  to  ascertain  the 
correctness  of  the  representations  that  have  been  made  to  him 
respecting  this  property ;  at  the  same  time  we  beg  to  observe,  that 
although  we  consider  it  as  a  matter  of  regularity  to  make  this 
remark,  we  entertain  no  doubt  that  the  facts  will  fully  confirm  all 
that  we  have  heard :  should  it  prove  otherwise  in  any  essential 
point,  this  offer  not  to  be  considered  as  binding  on  our  part. 
**  We  are.  Sir,  your  very  obedient  Servants, 

**  E.  Small,  J.  H.  Shears,  and  J.  Taylor." 

On  the  lOlh  of  June,  1825,  a  meeting  took  place  between  the  said 
three  respondents,  together  with  their  solicitor,  and  P.  Taylor  on 
the  one  part,  and  the  appellant  with  his  solicitor,  and  Henry  James, 
on  the  other  part,  when  an  agreement  in  writing  was  drawn  up  and 
signed  by  the  appellant  and  the  respondents  [to  carry  the  above  pro- 
posal into  eflfect,  with  some  variation  as  to  the  dates  of  payment 
of  the  future  instalments  of  the  purchase-money.  And  J.  Taylor, 
Shears,  and  Small  thereby  agreed  to  pay  Attwood  25,000/.  on  signing 
the  agreement,  and  the  further  sum  of  200,000!.  on  the  1st  of 
October  next,  and  Attwood  thereby  agreed,  on  the  titles  being 
accepted,  to  give  full  and  complete  possession  unto  J.  Taylor, 
Shears,  and  Small ;  and  at  the  same  time,  if  required,  to  convey 
the  property  to  trustees,  to  secure  the  residue  of  the  purchase- 
money  and  interest,  by  the  instalments  therein  mentioned,  and 
subject  thereto,  in  trust  for  the  purchasers.^ 
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In  consequence  of  some  delay  and  difficulty  having  occurred  in      attwood 
respect  of  the  appellant's  titles,  a  supplemental  agreement  was       small. 
entered  into  and  drawn  up  in  writing  on  the  1st  of  October,  1825,        [  247  ] 
but  was  not  then  signed,  on  account  of  the  absence  of  J.  Taylor 
from  London.     This  second  agreement,  between  the  same  parties, 
;;po8tponed  and  varied  the  times  and  amounts  previously  fixed  for 
payment  of  the  instalments  of  the  purchase-money.] 

On  the  10th  of  October  another  meeting  took  place  between  the  [  249  ] 
appellant  and  B.  Small  and  Shears,  when  a  power  of  attorney  was 
produced,  to  enable  them  to  execute  the  supplemental  agreement  on 
behalf  of  J.  Taylor ;  but  the  power  appearing  to  have  been  executed 
by  J.  Taylor,  as  one  of  the  directors  of  the  British  Iron  Company, 
the  appellant  adhering  to  his  former  resolution  of  not  treating  with 
any  of  them  as  directors  of  the  said  partnership,  again  refused  to 
execute  the  agreement.     ♦     ♦     * 

On  the  20th  of  October,  the  respondents,  B.  Small,  Shears,  and  [  233  ] 
J.  Taylor,  proposed  to  the  appellant,  by  their  solicitor,  Mr.  Stevens, 
that  if  the  appellant  would  waive  the  point  as  to  their  personal 
responsibility,  they  would  proceed  with  the  contract.  The  appellant 
agreed  to  that  proposal  on  the  21st,  but  afterwards,  on  the  same 
day,  Mr.  Stevens,  accompanied  by  Mr.  Pontardent,  then  clerk  to 
Messrs.  Martineau  and  Malton,  waited  upon  the  appellant,  and  in 
the  presence  of  the  respondent  James,  stated  that  some  of  the 
committee  of  directors  wished  it  to  be  ascertained  whether  the  data 
given  by  the  appellant  to  P.  Taylor  were  correct,  and  they  proposed 
that  a  deputation  of  directors  should  go  to  Corngreaves  for  the 
purpose  *of  examining  the  property  and  works,  and  making  such  [  ^254  ] 
inquiries  as  might  be  deemed  necessary.  The  appellant  on  the 
next  day  consented  to  that  proposal  also,  and  accordingly,  on  the 
27th  of  October,  the  respondents,  B.  Small,  William  Leathley,  and 
Stuart  Donaldson,  proceeded  to  Corngreaves. 

The  data  above  mentioned  to  have  been  given  to  P.  Taylor  by 
the  appellant,  to  ascertain  the  correctness  of  which  the  deputation 
was  sent,  were  statements  written  by  P.  Taylor,  or  by  a  clerk  of  the 
company,  from  notes  of  verbal  communications  made  to  him  from 
time  to  time  by  Mr.  Attwood,  and  from  his  own  observations  on  the 
property  and  works  while  he  was  at  Corngreaves  in  July,  1825. 
These  statements  were  transmitted  by  P.  Taylor  to  his  principals 
without  being  submitted  to  Mr.  Attwood.  He,  however,  admitted 
their  general  correctness  as  estimates,  but  whether  they  were  esti- 
mates only,  or  statements  of  actual  cost  of  manufacturing  iron  on 
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Attwood     the  property  for  a  particular  period,  was  one  of  the  main  questions 

Small.      ^^  ^^^  cause,  in  which  they  were  referred  to  as  exhibit  P.  T.  No.  1, 

[  '265  ]      being  the  first  of  a  series  of  papers  *furnished  by  Mr.  Phillip  Taylor. 

The  deputation,  on  arriving  at  Gorngreaves,  with  the  assistance  of 

[  ^256  ]      Mr.  ♦Harrison,  Mr.  Morrison,  and  Mr.  Brunton,  all  scientific  men, 

[  ♦257  ]       and  of  practical  experience  in  mining  *operations,  devoted  the 

greater  part  of  two  days  on  that  estate  to  the  examination  of  the 

property,  and  of  the  books  of  account  kept  by  the  appellant,  and 

they  had  produced  to  them  the  ledger  yield  accounts,  and  furnace 

stock  books  of  James  and  Matthias  Attwood  at  the  Dudley  Wood 

works  for  the  nine  years  ending  1821.     While  they  were  discussing 

these  accounts  in  Mr.  Attwood's  drawing-room,  he  and  Henry  James 

and  Richard  Edwards,  his  clerk,  from  the  next  room,  supplied  other 

statements  in  writing  by  way  of  explanation  of  the  P.  T.  papers. 

These  explanatory  statements,  with  observations  on  them  by  the 

deputation,  were  also  exhibits  in  the  cause,  and  they  were  referred  to 

as  the  D.  papers,  meaning  the  deputation  papers,  numbered  1  to  12. 

[  •268  ]  The  deputation   on  the  evening  of  the   28th   of   *October  left 

Gorngreaves  for  Birmingham,  whence  on  the  29th  they  sent  the 

following  paper  to  P.  Taylor,  who  remained  at  Gorngreaves : 

''Qu.  1,170  tons  of  coals  used  in  making  360  tons  of  pig  iron ; 
does  this  include  what  is  required  for  the  steam-engine,  and  for 
calcining  the  ironstone  ? 

"Eight  accounts,  marked  No.  1  to  8,  are  left  with  Mr.  Taylor; 
Mr.  Brunton  and  Mr.  Taylor  will  examine  the  same. 

*'  Mr.  Taylor  will  send  up  the  account  of  the  recent  production 
of  the  furnaces,  say  from  1st  October,  1824,  to  1st  October,  1825. 

**  Qu.  Mr.  Taylor  states  a  considerable  saving  in  the  quantity  of 
[  *259  ]  coal  used  in  making  a  ton  of  pig  iron ;  *say  between  that  stated  to 
be  allowed,  and  the  quantity  actually  used  ? 

"  Quantity  allowed,  8  tons,  6  cwt.  2  qrs.  18  lbs. 

**  Quantity  actually  used  only  2  tons,  16  cwt.  2  qrs.,  making  a 
weekly  saving  of  37/.,  or  1,850Z.  per  annum  on  the  six  furnaces, 
and  the  same  on  the  freehold. 

"  We  find  the  quantity  actually  used,  from  the  account  taken  from 
the  books  for  a  period  of  11  years,  to  be  3  tons,  4  cwt.  2  qrs.  9  lbs. 

"Mr.  Taylor  states  the  limestone  used  to  be  10  tons,  3  cwt. 
8  qrs.,  whereas  we  find  from  the  books  the  quantity  used  to  be 
13  cwt.  20  lbs." 

In  reply  to  these  queries  P.  Taylor  wrote  on  the  following  day  to 
R.  Small  a  letter,  from  which  the  following  is  an  extract :  **  Since 
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you  left  me  I  have  been  constantly  engaged  in  examining  Mr.  attwood 
Attwood's  books,  and  in  comparing  the  statements,  which  he  has  small. 
exhibited,  with  them.  There  are  still  some  points  which  I  have 
not  yet  fully  gone  through,  but  shall  be  able  to  finish  all,  so  as  to 
leave  this  place  to-morrow  evening.  I  may  observe  generally,  that 
although  it  would  not  be  safe  or  prudent  to  estimate  profits  upon 
the  close  calculations  which  Mr.  Attwood  has  recently  exhibited  to 
confirm  the  statements  he  made  at  the  time  of  his  agreement  for 
the  sale  of  his  property,  still  that  these  appear  to  me  unquestion- 
ably to  prove,  that  the  data  which  he  gave  us  at  the  time  of  the 
contract  were  more  favourable  to  the  buyer  than  the  seller." 

The  deputation,  on  their  return  to  London,  made  the  following 
report  to  the  directors,  dated  the  8rd  of  November,  1825:  "  Having, 
in  accordance  with  the  resolution  of  the  Board  of  Directors  of  the 
British  Iron  Company,  on  Tuesday,  the  25th  ultimo,  proceeded  to 
Dudley  Wood  and  Corngreaves,  and,  assisted  by  *Mr.  Brunton  and  [  ^260  ] 
others,  having  with  every  diligence  and  attention  of  which  we  are 
capable  examined  the  books  and  other  documents  submitted  to 
us  by  Mr.  Attwood,  we  have  come  to  the  conclusion  that,  in  a 
comparison  with  the  paper  which  purports  to  contain  the  principles 
and  calculations,  on  which  the  negotiation  was  originally  founded, 
Mr.  Attwood  has  substantially  redeemed  the  pledge  he  had  given, 
of  proving  that  the  information  upon  which  the  managing  Directors 
concluded  their  contract  with  him  is  correct  and  well-founded.  S. 
Donaldson,  W.  Leathley,  K.  Small,  Chairman." 

Some  objections  were  still  made  by  the  purchasers  to  complete 
the  contract,  but  on  the  appellant  consenting  to  a  reduction  of 
5O,000Z.  from  the  price  first  agreed  on,  and  to  release  them  from 
personal  liability,  they  entered  into  a  third  agreement  with  him  on 
the  4th  of  November,  [endorsed  on  the  second  agreement  before- 
mentioned,  whereby  it  was  agreed  that  the  said  J.  Taylor,  J.  H. 
Shears,  and  B.  Small,  their  heirs,  executors,  and  administrators, 
should  be  exonerated  and  discharged  from  all  personal  liability  to 
the  payment  of  any  sum  or  sums  of  money  except  the  payment  of  • 
the  interest  on  the  remaining  instalments  of  the  purchase-money, 
so  long  as  they  remained  in  possession  of  the  said  hereditaments 
and  premises,  or  any  part  thereof,  and  that  the  said  J.  Attwood 
should  be  satisfied,  as  his  only  means  of  enforcmg  the  payment 
of  the  subsequent  instalments  of  the  purchase-money  mentioned  in 
the  said  recited  memorandum  of  agreement,  with  the  security  of 
the  hereditumeuts  specified  in  the  said  memorandum  of  agreement. 
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Attwood  which  said  hereditaments  were  to  be  conveyed  to  trustees  in  manner 
Small.  ^^  ^^^  within  written  agreement  expressed,  with  the  usual  powers 
or  trusts  for  sale  for  enabling  the  trustee  or  trustees  for  the  time 
being  to  raise  and  pay  such  instalments  as  the  same  should  fall 
due,  with  the  interest  then  due  in  respect  of  the  said  purchase- 
money,  it  being,  nevertheless,  understood  and  agreed,  as  between 
the  parties  thereto,  that  no  sale  should  be  made  until  the  said  J. 
Attwood  should  have  given  to  the  said  J.  Taylor,  J.  H.  Shears,  and 
B.  Small,  six  calendar  months'  notice  previous  to  each  sale ;  and  it 
was  thereby  agreed,  that  the  sum  of  50,000i.  only  was  to  be  paid  to  the 
said  J.  Attwood  on  the  15th  of  April  next,  the  further  sum  of  50,000Z. 
by  the  within  recited  memorandum  of  agreement  provided  to  be  paid 
on  that  day,  having  been  agreed  by  and  between  the  parties  thereto 
to  be  abated  from  the  said  purchase-money  therein  mentioned.] 
[  262  ]  Both  these  agreements  were  executed  on  the  said  4th  of  November 

by  the  appellant,  and  the  respondent,  B.  Small,  on  their  own 
behalves  respectively,  and  by  Phillip  Martineau,  as  the  attorney  of 
the  respondents.  Shears  and  J.  Taylor ;  and  on  the  9th  of  November 
possession  of  all  the  estate  and  works  was  duly  delivered  to  P.  Taylor, 
as  the  agent,  and  on  the  behalf  of  the  said  three  respondents. 

From  that  time  to  the  month  of  May,  1826,  the  prices  of  pig  and 
rod  iron  fell  to  an  alarming  extent,  and  there  was  great  commercial 
distress  in  consequence  of  the  speculations  of  1825,  so  that  the 
three  respondents  apprehended  some  difficulty  to  provide  for  the 
instalments  of  the  purchase-money,  [of  which  the  first  instalment, 
reduced  (as  above  mentioned)  from  100,OOOZ.  to  50,000i.,  was 
payable  on  the  15th  of  April,  1826. 
[  269  ]  On  the  10th  of  February,  1826,  Mr.  Shears  wrote]  a  letter  to  P. 

Taylor  in  which  this  passage  occurs:  ''I  know  that  we  all  feel  alike 
how  desirable  it  is  that  we  should  get  the  good-humoured  consent 
of  Mr.  Attwood  to  an  alteration  in  the  periodical  instalments  to  be 
paid  to  him.  Such  appears  to  be  the  general  wish  of  the  directors. 
It  is,  however,  right  that  you  should  know  the  extent  of  your 
necessities,  as  well  as  of  our  liabilities  to  Mr.  Attwood,  as  to  incon- 
venience, if  he  should  not  voluntarily  agree  to  the  required 
postponement  of  payment.  First,  then,  such  appear  to  be  our 
financial  prospects,  that  it  would  be  the  height  of  imprudence  in 
us  to  think,  under  existing  circumstances,  of  paying  the  50,000Z. 
on  the  15th  of  April,  although,  of  course,  we  must  then  pay  up  all 
arrears  of  interest.  Secondly,  as  to  liability  to  inconvenience  from 
want  of  punctuality  in  paying  the  instalments :  On  reference  to  the 
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eusting  contract,  it  appears  that  Mr.  Attwood's  remedy  to  compel  attwood 
payment  is,  to  adopt  legal  proceedings  against  the  individuals  small. 
B.  S.,  J.  H.  S.  and  J.  T.,  to  obtain  an  order  for  the  sale  of  a 
sufficient  part  of  the  property ;  but  such  proceedings  would  occupy 
a  considerable  time,  and  by  the  contract  Mr.  Attwood  cannot 
commence  such  proceedings  until  after  having  given  us  six  calendar 
months'  notice.  Let  the  worst,  therefore,  happen,  we  need  not  be 
uneasy,  as  we  shall  do  Mr.  Attwood  no  injustice,  as  we  shall  pay 
him  interest,  and  he  has  good  security." 

On  the  2nd  of  March,  1826,  the  directors  of  the  British  Iron 
Company  made  a  report  of  all  their  property  and  works  to  their 
proprietors  at  an  annual  general  meeting,  in  which  they  mentioned 
their  lately  acquired  property  and  mines  of  Corngreaves,  Dudley 
Wood,  Netherton,  and  Wolverhampton,  with  expectations  of 
great  advantages  from  them.  On  the  27th  *of  that  month  the  [  *220  ] 
appellant  wrote  to  the  respondents,  B.  Small,  Shears,  and  J. 
Taylor,  to  pay  into  his  banker's  on  the  1st  of  April  8,125i.,  the 
half-year's  interest  on  the  outstanding  instalments  of  the  purchase- 
money.  They  replied  that  they  would  pay  it  on  the  15th  of  April, 
at  the  same  time  reminding  the  appellant  that  the  sixth  instalment 
on  shares  held  by  him  in  the  partnership  would  be  due  on  the  20th, 
amounting  to  l,000i.  The  appellant  sent  them  a  cheque  for  that 
sum  on  the  8th,  and  reminded  them  that  an  instalment  of  50,000Z. 
of  the  purchase-money  would  be  due  on  the  15th.  Mr.  Small  then 
wrote  to  the  appellant,  stating  that  he  was  taken  by  surprise, 
having  understood  that  time  would  be  given  for  the  payment. 
The  result  of  a  meeting  between  the  parties  was  that  the  time  was 
extended  for  the  payment  of  the  60,000Z.  to  the  1st  of  September 
following,  and  the  half-year's  interest  was  paid  to  the  appellant  on 
the  14th  of  April.  About  that  time  another  deputation  of  the 
directors  had  gone  to  Corngreaves  for  the  purpose  of  investigating 
the  accounts  of  the  business,  and  on  the  20th  of  April  a  Mr. 
Foster  was  employed  to  survey  the  property.     *     *     * 

Mr.  Foster  made  his  report,  dated  the  26th  of  April,  1826,  and  [  271  ] 
thereby,  amongst  other  things,  stated  that  as  far  as  his  limited 
observations  would  allow,  he  was  led  to  believe  there  occurred  in 
the  Corngreaves  coal  field  a  less  number  of  faults  or  slips  than  is 
usually  found  in  the  Staffordshire  collieries,  and  that  one  of  those 
faults,  he  believed,  would  be  found  in  the  dip  of  the  old  pits,  and 
the  other  between  the  old  pits  and  the  new  colliery.  From  the 
facts  stated  in  his  report,  he  concluded — First,  that  a  large  quantity 
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ATTwooD     of  coal  and  ironstone  existed  in  the  Comgreaves  estate ;  secondly, 

Small.       that  it  might  be  considered  equal  in  quality  to  any  other  coal 

wrought  from  the  same  measures,  particularly  for  the  manufacture 

[  •272  ]       of  *iron ;  and,  thirdly,  that  on  account  of  the  local  advantages  of 

those  collieries,  all  the  minerals  in  them  could  be  brought  to  the 

surface  at  a  very  cheap  rate. 

On  the  22nd  of  April,  while  Mr.  Foster  was  making  his  survey, 
a  communication  was  made  by  one  of  the  solicitors  of  the  respon- 
dents to  the  appellant's  solicitors,  stating  that  something  of 
importance  was  discovered  in  respect  to  the  Corngreaves  estate, 
which  was  then  in  course  of  investigation.  No  further  communica- 
tion was  made  on  the  subject  until  the  12th  of  May,  when  the 
respondents  caused  a  notice  to  be  served  on  the  solicitors  of  the 
appellant,  stating  that  wilful  misrepresentations  had  been  made  by 
him,  to  induce  the  directors  to  make  the  said  purchase,  and  the 
respondents,  R.  Small,  Shears,  and  J.  Taylor,  to  enter  into  the 
said  contracts,  and  that  the  directors  would  resort  to  all  legal 
remedies,  on  behalf  of  the  partnership,  for  redress,  in  case  the 
appellant  should  refuse  to  rescind  the  contracts ;  but  if  he  would 
agree  to  rescind  them  and  repay  the  225,000i.,  the  partnership 
would  give  up  the  property  to  him,  without  making  any  demand 
for  interest  on  that  sum,  or  for  the  interest  which  had  been  paid 
to  the  appellant  on  the  purchase-money,  or  for  the  monies  which 
had  been  expended  by  the  partnership  in  improvements  on  the 
property.  The  appellant  refused  to  comply  with  that  notice,  and 
insisted  on  the  performance  of  the  contract. 

On  the  27th  of  June,  1826,  all  the  respondents,  (except  James 
and  Edwards),  together  with  P.  Taylor,  filed  their  bill  in  the  Court 
of  Exchequer,  against  the  appellant  and  James  and  Edwards,  in 
which  they  alleged,  among  other  things,  that,  on  an  investigation 
[  ♦273  ]  made  by  the  respondents,  E.  Small,  Hart  Logan,  and  *John 
Morrice,  between  the  15th  and  20th  of  April,  they  had  discovered 
that  the  several  statements  and  accounts  which  had  been  made  and 
delivered  by  the  appellant,  and  particularly  the  accounts,  numbered 
D.  1  to  D.  12,  were  false,  particularly  as  regarded  the  cost  of 
raising  ironstone  and  coal  from  the  said  property,  and  of  manufac- 
turing iron  at  the  said  works,  and  that  a  much  greater  diflference 
existed  between  the  real  costs  of  such  several  particulars  and  the 
costs  thereof  as  stated  by  the  appellant,  than  appeared  by  the 
accounts  in  the  bill  stated  to  have  been  transmitted  to  the 
directors  by  Edwards ;  and  that  the  accounts  made  out  by  him 
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were  in  many  respects  erroneous,  and  were  made  out  so  as  to  make     attwood 

it  appear  that  a  much  larger  profit  had  been  made  by  the  said       small. 

concern,  and  thereby  to  conceal  to  some  extent  from  the  directors 

the  difference  between  the  real  cost  of  such  several  matters,  and  the 

cost  thereof  as  stated  by  the  appellant;    and  in  particular  that 

the  costs  of  manufacturing  pig  iron  at  the  Corngreaves  works  at 

the  time  mentioned  in  the  said  accounts,  instead  of  amounting 

to  41.  Os,  Sd.  per  ton  as  therein  mentioned,  actually  amounted  to 

51.  lOs,  per  ton ;  and  that  the  costs  of  getting  ironstone  from  the 

said  Wolverhampton  property  amounted   to   11^.   6d.  instead  of 

98.  G^d.  per  ton,  as  mentioned  in  the  said  accounts  (D.  1) ;  and 

that  the  costs  of  converting  forged  pig  iron  into  merchant  bar  iron 

amounted  to  11.  128.  9^d.  instead  of  12.  4s.  ll^d.  per  ton  only 

(D.  7) ;  and  that  the  cost  of  making  forged  pig  iron  into  rod  iron 

amounted  to  IZ.  ISs.  Id.  instead  of  1/.  68.  l^d.  per  ton,  as  mentioned 

in  the  said  accounts  (D.  8) ;  and  that  nearly  all  the  other  articles 

of   costs  stated  in   the  accounts  amounted,  at  the  several  times 

respectively  mentioned  in  them,  to  much  larger  sums  than  stated 

*in  them ;  and  also  that  the  quantity  of  pig  iron  made  at  the  four       [  ♦274  ] 

furnaces  at  Dudley  Wood,  instead  of  amounting  to  an  average  of 

60  tons  per  week  at  each  furnace  during  the  time  stated  in  the  said 

accounts,  actually  amounted  during  that  time  to  no  more  than  an 

average  of  38  tons  per  week ;  and  that  the  appellant  was  aware 

of  the  falsehood  of  his  said  several  statements  and  accounts,  at 

the  time  he  made  out  and  delivered  the  same  to  the  respondents, 

B.  Small,  Leathley,  and  Donaldson. 

The  bill  further  alleged  that  after  the  20th  of  April,  1826,  the 
directors  had  discovered  that  the  appellant  had  made  various  other 
false  and  fraudulent  statements  to  them  and  their  agents,  respect- 
ing the  said  property,  its  nature  and  value,  previous  to  their 
entering  into  the  contracts,  and  that  he  had  fraudulently  concealed 
from  them  many  facts  and  circumstances  relating  thereto  well 
known  to  him,  which,  if  they  had  been  known  to  the  directors, 
would  have  prevented  them  from  entering  into  the  contracts,  and 
in  particular,  that  at  the  time  when  the  appellant  showed  the 
property  to  P.  Taylor  in  May,  1825,  he  fraudulently  concealed 
from  him  various  "faults"  in  the  coal  under  the  said  property, 
which  materially  diminished  its  value,  and  that  he  then  showed 
P.  Taylor  large  quantities  of  ironstone,  which  he  represented  as 
having  been  gotten  from  the  pits  on  the  property,  whereas  the 
same  had  been  purchased  by  the  appellant  from  other  persons,  and 
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Attwood     that  he  made  other  representations  respecting  the  property  to  P. 

Small.  Taylor,  which  were  entirely  false,  and  were  known  to  be  so  by  the 
appellant  at  the  time  he  made  the  same ;  and  that  he  had  in  the 
same  manner  concealed  from  the  said  Morrison,  Harrison,  and 
Brunton,  at  the  time  he  showed  them  the  property,  various  faults 

[  '275  ]  and  defects  *therein,  and  in  the  coal  under  the  same,  of  which 
he  was  perfectly  aware,  and  made  to  them  various  statements 
respecting  .the  property,  for  the  purpose  of  enhancing  its  value, 
which  were  totally  false. 

The  bill,  after  charging  collusion  between  the  appellant  and  the 
defendants  James  and  Edwards  in  misrepresenting  the  state  of  the 
property  and  works,  and  in  fabricating  false  accounts,  prayed  that 
the  said  contracts  might  be  declared  to  have  been  obtained  by 
fraud,  and  to  be  void,  and  that  accounts  might  be  taken  of  the 
money  paid  to  the  appellant  on  account  of  the  purchase-money, 
and  interest  thereon,  and  that  he  might  be  ordered  to  repay  the 
same,  with  interest,  to  the  trustees  of  the  partnership ;  and  that 
an  account  might  be  taken  of  all  money  expended  by  the  partner- 
ship in  lasting  improvements  on  the  property,  and  of  all  costs  and 
charges  incurred  by  the  partnership  in  respect  of  the  contracts,  and 
that  the  appellant  might  pay  them  what  had  been  so  expended, 
and  the  amount  of  such  costs  and  charges,  the  plaintiffs  offering  to 
deliver  up  possession,  &c.,  and  to  account  for  the  rents  and  profits 
since  they  had  possession ;  and  the  bill  prayed  for  an  injunction 
to  restrain  the  appellant  from  proceeding  at  law  against  the 
plaintiffs  touching  the  matters  therein  mentioned. 

To  the  bill  were  annexed  four  schedules,  the  first  and  second 
containing  respectively  the  accounts  hereinbefore  mentioned  as 
marked  P.  T.  1,  and  D.  1  to  D.  12  ;  the  third  contained  an  account, 
in  the  bill  stated  to  have  been  rendered  by  Benjamin  Best  to  the 
appellant  in  September,  1825  ;  and  the  fourth,  another  account,  in 
the  bill  stated  to  be  an  account  of  the  cost  of  making  bar  and  rod 
iron,  as  appeared  by  the  account  in  the  third  schedule. 

[  •276  ]  The  appellant  in  May,  1827,  and  the  respondents  *James  and 

Edwards  subsequently  in  the  same  year,  put  in  separate  answers, 
wherein  they  respectively  denied  the  several  charges  of  fraud  and 
collusion  contained  in  the  bill.  The  answers,  particularly  that  of 
the  appellant,  set  out,  in  schedules  annexed  thereto,  various  docu- 
ments and  letters,  partly  hereinbefore  stated,  showing  the  acts  of 
P.  Taylor,  by  which  the  appellant  in  his  answer  insisted  that 
P.  Taylor  and  his  co-plaintiffs  were  bound  and  precluded  from 
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rescinding  the  contracts  on  the  ground   of  any  conduct   of   the     attwood 
appellant.  sJIll. 

In  July,  1827,  the  appellant  filed  a  cross-hill  against  the  three 
first  named  respondents  for  specific  performance  of  the  contracts, 
and  for  payment  of  the  three  instalments  of  100,0002.,  purchase- 
money,  then  due,  and  for  a  receiver.  To  that  bill  the  defendants 
pat  in  their  answers  soon  after  it  was  filed.  A  replication  to  the 
answers  in  the  original  cause  had  been  filed  about  the  same  time. 

In  February,  1828,  the  respondents  applied  to  the  Court  for 
leave  to  withdraw  their  replication,  and  to  amend  their  bill.  The 
application  was  supported  by  an  affidavit  of  two  of  the  respondents, 
stating  that  P.  Taylor  had  been  employed  by  the  other  plaintiffs  as 
the  agent  of  the  partnership,  in  purchasing  the  property,  and  that 
he  as  such  agent  had  had  the  superintendence  and  management 
of  the  property  and  works,  from  the  time  possession  thereof  had 
been  delivered,  until  the  discovery  by  the  company  of  the  frauds 
practised  by  the  appellant  relative  to  the  sale  of  the  property, 
and  that  the  appellant  had,  by  his  answer,  relied  on  various  acts 
by  P.  Taylor  as  binding  the  other  plaintiflFs,  and  as  precluding 
♦them  from  rescinding  the  contracts,  and  that  since  the  replication  [  '277  ] 
to  the  answer  was  filed,  the  directors  of  the  partnership  had  dis- 
covered various  transactions  between  P.  Taylor  and  the  appellant, 
which  these  respondents  believed  would  show  and  prove  that  they 
were  not,  and  ought  not  to  be  bound  by  the  acts  and  representations 
of  P.  Taylor  respecting  the  said  property. 

That  application  was  opposed  on  behalf  of  the  appellant;  but 
the  Court  made  an  order  thereon,  dated  2nd  May,  1828,  giving 
liberty  to  amend  the  bill,  by  striking  out  the  names  of  J.  Taylor 
and  P.  Taylor  as  plaintiffs,  and  adding  them  as  defendants.  The 
bill  was  amended  accordingly,  by  making  it  the  bill  of  the  remaining 
plaintiffs,  on  behalf  of  themselves  and  all  other  members  of  the 
said  partnership,  excepting  J.  Taylor  and  P.  Taylor,  and  by  making 
them  defendants,  and  by  charging  numerous  frauds  by,  and 
collusion  between,  the  appellant  and  P.  Taylor,  and  praying  that 
he  as  well  as  the  appellant,  and  the  respondents,  James  and 
Edwards,  might  be  ordered  to  pay  the  costs  of  the  suit.  J.  Taylor 
put  in  a  short  answer,  which  was  signed  by  the  plaintiff's  counsel. 
P.  Taylor  answered  certain  parts  of  the  bill  pointed  out  to  him  by 
the  plaintiff's  solicitors.  In  February,  1829,  a  motion  was  made 
in  both  causes  before  Sir  W.  Alexander,  C.  B.  for  an  injunction  to 
restrain  the  appellant  from  bringing  actions  to  recover  the  said 
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attwood     iDstalments,  and  also  for  an  issue.     The  Lord  Chief  Baron  refused 
Small.       ^^^  issue,  but  granted  the  injunction  as  prayed  till  the  hearing  of 
the  causes,  the  respondents  being  ordered  in  the  meantime  to  pay 
into  Court  the  interest  of  the  unpaid  purchase-money  as  the  same 
accrued  due. 
[  *278  ]  Shortly  afterwards  the  original  cause  became  at  ^issue,  and 

numerous  witnesses  were  examined  on  the  parts  of  the  plaintiffs 
and  of  the  appellant.  The  cause  came  on  to  be  heard  before  Lord 
Lyndhurst,  C.  B.,  in  November  and  December,  1831,  and  January 
and  February,  1832  (i).  Many  of  the  charges  contained  in  the  bill 
were  abandoned  at  the  hearing,  and  the  points  really  in  contest 
were,  first,  the  alleged  fault  in  the  Comgreaves  mmes ;  secondly, 
the  statements  in  the  papers  P.  T.  No.  1,  and  D.  1  to  12,  whether 
they  represented  the  actual  state  of  the  workings  of  the  mines  for 
a  certain  period,  or  were  only  estimates  of  what  the  workings  would 
turn  out ;  and  thirdly,  the  production  of  pig  iron  by  the  furnaces  at 
Dudley  Wood  and  Netherton ,  and  the  yields  and  the  coals  there.  The 
Lord  Chief  Baron  delivered  his  judgment  on  the  1st  of  November, 
1832,  and  his  Lordship  afterwards  drew  up  the  decree,  whereby  it 
was  declared  that  the  said  several  contracts  were  void,  as  having 
been  obtained  by  false  and  fraudulent  misrepresentations,  and  they 
were  decreed  to  be  delivered  up  [to  be  cancelled ;  and  consequential 
relief  was  given  by  the  decree.  And  it  was  decreed  that  the  bill 
be  dismissed  as  against  P.  Taylor  with  costs. 

The  appellant  then  presented  his  appeal  against  the  order  of  the 
2nd  of  May,  1828,  above  stated,  and  also  against  the  decree,  except 
so  much  thereof  as  ordered  that  the  bill  should  be  dismissed  as 
against  P.  Taylor.] 


[279] 


1835.  Mr.  Serjeant  Wilde  and  Mr.  Wakejield  {Mr.  Lovat  and  Mr. 

Ualcomb  with  them)  argued  the  case  for  the  appellant  for  14  days, 
in  the  session  of  1835,  before  Lord  Shaftesbury  (who  presided  as 
Speaker,  the  Great  Seal  being  in  commission).  Lord  Lyndhurst, 
Lord  Brougham,  and  other  Peers. 

[  280  ]  Mr.  Knight  and  Mr.  Wigram  {Mr.  Sutton  Sharpe  with  them) 

were  for  the  respondents,  (except  James  and  Edwards,  who  had  no 

counsel,)  and  Mr.  Knight  was  heard  for  four  days,  but  he  had  not 

completed  his  argument  when  that  session  closed. 

(1)  The   report  of  that  hearing  is  facts  of  the  case,  and  it  does  not  appear 

given  at  great   length  in  Youngo's  to  be  necessary  to  reproduce  it  in  this 

Exch.    (Equity)    heports,    407—507.  report.—O.  A.  S. 
The  judgment  turned  upon  the  spficial 
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The  case  was  argued  fully  for  80  days  in  the  session  of  1886,     Attwood 
before  Lord  Cottenham  (Lord  Chancellor),  Lord  Lyndhurst,  Lord       small. 
Devon,  and  other  Peers,  (Lord  Brougham  was  kept  away  by  illness,)         1836. 
by  the  same  counsel  on  both  sides,  (those  for  the  appellant  being 
assisted  by  Mr.  Fry,  in  place  of  Mr.  Halcomh). 

[Upon  the  question  of  admitting  in  evidence  a  document  not 
tendered  in  the  Court  below.  Lord  Brougham  said :] 

It  has  been  said,  in  the  third  place,  that  this  House  may  be  1835. 
induced  upon  appeal  to  examine  matter,  which  was  not  before  the  r  aoi  ] 
Court  below,  and  I  agree  that  the  cases,  which  have  been  cited, 
support  that  doctrine,  viz.  RochfoH  v.  Nugent  (i),  a  case  which  has 
been  often  objected  to  on  another  ground,  but  not  on  this ;  Noel  v. 
Noel  (2)  was  a  very  peculiar  case,  in  which,  after  being  carried 
through  all  its  stages  in  the  Court  of  Exchequer,  and  brought 
here  by  appeal.  Lord  ELDON,'with  that  marvellous  sagacity  which 
has  been  the  astonishment  of  his  contemporaries,  discovered  that 
a  very  important  matter,  a  family  settlement,  had  been  omitted  in 
the  Court  below,  the  production  of  which  altered  the  whole  case. 
*  *  In  Noel  V.  NoeU  which  is  the  stronger  of  the  other  two  oases,  [  802  ] 
a  will  was  the  subject  of  the  suit,  making  an  express  reference  to 
a  settlement.  It  was  very  extraordinary,  and  much  to  be  regretted, 
says  Lord  Bedesdale — and  I  agree  with  him — that  the  Court  below 
should  never  have  thought  of  looking  at  that  settlement,  although 
it  was  imported  into  the  will  by  words  of  reference,  which  made 
the  settlement,  as  it  were,  part  of  the  will  with  reference  to  the 
argument  arising  upon  it.  In  the  next  place  there  appears  no 
proof  that  inspection  of  that  settlement  by  this  House  was  resisted 
at  the  Bar ;  it  rather  seems  to  have  been  consented  to,  and  both 
parties  were  placed  in  a  situation  more  favourable  by  the  inspection, 
and  perhaps  they  allowed  it  rather  than  have  the  case  remitted  to 
the  Court  below.  It  was  a  long  expensive  family  suit,  and  there- 
fore the  parties  were  very  naturally  satisfied  with  having  Mr. 
Sugden  and  Mr.  Shadwell  argue  it  here.  Upon  the  whole,  there- 
fore, I  think  Noel  v.  Noel,  as  also  the  other  two  cases,  show  that 
this  Court,  being  a  Court  of  the  last  resort,  and  having  the  highest 
judicial  powers,  has  a  right,  in  order  to  satisfy  its  own  conscience, 
to  look  at  what  was  not  before  the  Court  below.  I  am  also  of 
opinion  that  it  is  a  right  that  ought  to  be  very  sparingly 
exercised.     *     *     * 

(1)  5  Br.  P.  C.  351.  (2)  26  E.  B.  660  (12  Price,  214). 
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Attwood 

r. 

Small. 

[304] 


[  'aos  ] 


[Upon  the  same  point  Lord  Lyndhurst  said  :] 

If  we  were  to  lay  down,  as  a  general  rule,  that  evidence  not 
offered  before  the  Court  below  could  be  tendered  and  received  before 
the  appellate  tribunal,  we  should  be  introducing  a  principle  which 
would  be  productive  of  very  great  mischief  in  the  application  of  it. 

With  respect  to  the  cases  that  have  been  cited,  it  does  not  appear 
to  me  that  they  go  far  to  decide  the  present  question.  The  case  of 
Noel  V.  Noel{i)  was  a  mere  question  of  construction  of  a  will; 
there  was  no  dispute  as  to  the  facts ;  the  will  having  referred  to  a 
settlement,  it  appeared  to  the  noble  Lords,  who  decided  that  case, 
that  it  was  impossible  properly  to  determine  the  construction  of 
the  will,  without  looking  into  the  settlement.  There  was  no 
dispute  that  there  was  such  a  settlement,  no  dispute  as  to  a 
question  of  fact ;  it  would  have  been  idle,  therefore,  to  have  sent 
it  back  to  the  Court  below  to  hear  further  evidence,  and  to  receive 
the  settlement,  the  Court  here  called  for  the  settlement.  What 
does  Lord  Eldon  say?  " Unfortunately,"  he  says,  "it  was  not 
brought  before  the  Lord  Chief  Baron  in  the  Exchequer  Chamber 
upon  the  argument  there,  and  that  being  the  very  instrument  on 
which  the  whole  question  seems  to  me  to  hinge,  and  not  having 
been  under  consideration  in  the  judgment  which  was  given  in  the 
case,  I  must  take  the  liberty  of  saying,  that  although  the  decision 
of  the  Lord  Chief  Baron,  who  decided  it  without  the  other  Judges, 
might  be  very  right  in  the  case  as  it  was  brought  before  him,  yet 
your  Lordships  may  not  be  able  to  confirm  it  without  having  other 
information  before  you  than  that  on  which  it  was  determined." 
It  is  quite  obvious  therefore  it  was  a  mere  question  as  to  the  con- 
struction of  the  instrument,  and  it  did  not  turn  at  all  on  a  disputed 
♦fact.  With  respect  to  the  other  case  which  has  been  cited  from 
Brown's  Parliamentary  Cases  (2),  the  facts  are  so  obscurely  stated 
that  it  is  quite  impossible  to  place  any  sufficient  reliance  upon  it. 
I  think  therefore  the  general  rule  ought  to  prevail  in  this  case, 
namely,  that  as  this  evidence  was  not  tendered  in  the  Court  below, 
it  ought  not  to  be  offered  before  the  appellate  tribunal. 

[The  arguments  of  counsel  and  the  principal  cases  cited  are 
referred  to  in  the  following  judgments :] 


1838.  The  Earl  of  Devon  [first  delivered  judgment  on  the  appeal  and 

.varck  22.     expressed  his  opinion  that  the  decree  of  Lord  Lyndhurst,  C.  B. 
[  327  ]       should  be  reversed. 

(1)  26  E.  E.  6C0  (12  Price,  214).  (2)  See  last  page. 
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At  the  request  of  Lord  Brougham,  who  had  been  absent  during     Attwood 
part   of  the  argument,   judgment  was    next  delivered  by  Lord       small. 

COTTENHAM,  L.  C,  aS  foUoWS  :] 

My  Lords,  I  beg  to  call  your  attention  in  the  first  place  to  the  state       [  3*8  ] 
of  the  record,  because  in  one  particular  the  record  stands  in  a  shape, 
after  the  judgment  of  my  noble  and  learned  friend  who  decided  the 
case  below  (in  part  of  which  judgment  1  entirely  concur),  which  I 
never  yet  remember  to  have  seen  in  any  proceeding  in  a  court  of  equity. 

The  record  is  framed,  after  the  amendment,  upon  the  ground 
that  one  of  the  purchasers,  P.  Taylor,  had  *so  lent  himself  to  the       [  '^49  ] 
unjust  purposes  of  Mr.  Attwood,  that  it  was  proper  for  the  plaintiflfs 
seeking  to  be  relieved,  not  merely  from  the  contract,  but  from  the 
actual  sale  which  had  been  effected,  to  make  him  a  defendant  upon 
the  record.     I  enter  not  at  present,  nor  do  1  know  that  it  will  be 
necessary  for  me  at  all  to  discuss  the  propriety  of  that  order,  which 
enabled  the  plaintiffs  to  remove  P.  Taylor  from  his  situation  of  a 
co-plaintiff  into  that  of  a  defendant.     I  look  at  the  record  as  it 
stood  after  the  amendment ;  I  find  the  plaintiffs  asking  a  court  of 
equity  to  rescind  and  annul  the  actual  conveyance  of  an  estate, 
charging  P.  Taylor,  one  of  themselves,  one  of  the  parties  to  the 
contract,  an  active  member  of  the  body  engaged  in  this  transaction, 
with  having  abandoned  his  duty  towards  those  with  whom  he  was 
associated,  not  only  as  a  partner  but  as  an  active  agent  for  the 
company,  and  alleging  against  him  circumstances,  which,  if  proved, 
would  have  amounted  to  gross  fraud.     If  that  case  had  been  made 
out ;  if  it  had  appeared  in  evidence  that  P.  Taylor  had  abandoned 
that  duty  which  he  owed  to  those  with  \sdiom  he  was  associated, 
and  for  whom  he  was  acting  as  agent,  and  had  lent  himself  to 
corrupt  and  unjust  purposes  of  Mr.  Attwood,  the   record  would 
undoubtedly  have  been  most  properly  framed,  and  Mr.  Attwood 
would  not  have  been  able,  and  a  court  of  equity  would  not  have 
permitted  him,  to  object  to  altering  the  state  of  the  record  by 
making  one  of  the  parties  with  whom  he  had  contracted  a  co-defen- 
dant with  him.      The  allegations  against  P.  Taylor  were  fully  con- 
sidered by  my  noble  and  learned  friend,  by  whom  this  case  was 
decided  below,  and  in  that  part  of  the  conclusion,  to  which  he 
came,  I  entirely  concur,  that  the  case  against  P.  Taylor  was  not 
made  out,  that  the  allegations  of  fraud,  so  far  as  they  appear  upon 
the  bill,  were  negatived ;  I  say,  *negatived,  as  to  any  conclusion       [  •350  ] 
to  which  a  court  of  equity  could  come  upon  those  facts  ;  other  facts 
were  attempted  to  be  brought  to  bear  against  him,  which  were  not 

9—2 
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attwood     proved,  and  which  in  the  course  of  proceeding  a  court  of  equity 
Small.       ought  to  throw  entirely  out  of  its  consideration,  inasmuch  as  neither 
he  nor  Mr.  Attwood,  who  was  as  much  interested  in  that  part  of 
the  case  attempted  to  be  made  out  against  P.  Taylor,  had  any 
opportunity  of  meeting  allegations,  not  to  be  found  upon  the  record 
and  not  put  in  issue  in  the  cause.    Looking,  therefore,  to  those 
allegations  against  P.  Taylor  which  were  upon  the  record,  I  have  not 
a  moment's  hesitation,  nor  had  I,  from  the  commencement  of  this 
discussion  to  the  present  time,  entertained  the  slightest  doubt  that 
the  judgment  of  the  Court  below  upon  this  point  was  entirely  correct. 
My  Lords,  what  is  the  result  of  the  conclusion  to  which  the 
noble  and  learned  Lord  who  decided  the  case  below  came  upon 
that  point  ?     It  leaves  the  record  with  P.  Taylor,  the  active  agent 
and  co-partner  of  those  who  seek  to  be  relieved  from  this  purchase, 
not  only  a  defendant ;  but  I  shall  have  presently  to  call  your  Lord- 
ships' attention  to  the  allegations  of  the  bill,  which  from  beginning 
to  end  charge  P.  Taylor,  who  is  now  acquitted  of  all  participation 
in  the  alleged  frauds  of  Attwood,  that  he  from  the  commencement 
knew  the  whole  transaction,  that  he  did  examine  the  books,  that 
he  did  know  all  that  Attwood  knew,  that  he  was  there  upon  the 
spot ;  and  without  alleging  those  facts  upon  the  bill,  it  would  be 
impossible  to  allege  the  fraud  imputed  to  him ;  it  was  because  he 
was  supposed  and  charged  to  have  known  the  fraud  allege^  to  be 
practised  by  Attwood,  that  he  was  made  a  defendant  upon  the 
record ;  but  if  those  allegations  have  failed,  and  if  by  the  judgment 
[  •861  ]      of  the  Court  below  and  the  judgment  of  your  Lordships,  *P.  Taylor 
is  properly  acquitted  of  those  imputations  of  fraud,  how  is  it  that 
the  acts  of  P.  Taylor,  a  party  to  the  transaction,  one  of  the  parties 
purchasing,  are  not  to  be  considered  as  operating  upon  the  rights 
as  they  exist  between  the  company  and  Mr.  Attwood  ?     I  cannot 
but  think,  that  the  plaintiffs  felt  that  this  would  be  the  necessary 
result  of  leaving  P.  Taylor  as  a  plaintiff  upon  the  record,  they 
knowing  what  would  be  proved  in  respect  of  him,  they  knowing 
that  when   the  evidence  came  to  be  sifted,  Attwood   was  in   a 
situation  of  asking  the  judgment  of  the  Court  upon  the  facts,  as 
he  should  be  able  to  prove  them,  and  that  this  case  would  appear ; 
that  one  of  the  plaintiffs  had  from  the  commencement  known  all 
the  facts  from  which  fraud  was  to  be  imputed  against  Attwood,  and 
that  it  was  therefore  found  impossible  to  go  on  with  the  cause, 
P.  Taylor  remaining  a  plaintiff.     Then  can  the  situation  of  the 
plaintiffs  be  better  because  they  have  removed  him  from  the 
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situation  of  a  plaintiff,  and  placed  him  by  leave  of  the  Court  in  the  Attwood 
situation  of  a  defendant  ?  If  he  be  actually  one  of  the  purchasers,  small. 
if  he  be  an  active  agent  of  the  company  purchasing,  if  he,  their 
agent  and  co-partner,  has,  from  the  beginning,  known  the  whole 
which  is  imputed  to  Attwood  ;  if  he  was  cognizant  of  all  the  facts 
from  which  fraud  is  imputed,  your  Lordships  will  find,  in  one  view 
of  the  case,  it  would  be  impossible  that  the  company  should  divest 
itself  of  the  consequences  of  that  knowledge  on  the  part  of  one  of 
their  own  body,  which  is  in  effect  the  same  as  knowledge  by  them- 
selves. When  I  come  to  call  your  Lordships'  attention  to  what  I 
consider  to  be  the  real  question  between  the  parties,  the  only  one 
on  which  any  great  doubt  or  difficulty  arises,  and  which  constitutes 
in  point  of  fact,  both  in  the  argument  *and  in  the  pleadings  the  [  *352  ] 
main  subject  of  contest,  this  knowledge  on  the  behalf  of  P.  Taylor 
will  be  found  to  be  of  the  utmost  possible  importance ;  important 
not  merely  on  the  ground  of  acquiescence,  not  merely  on  the  ground 
of  the  party  seeking  to  rescind  a  contract,  or  rather  to  annul  an 
actual  conveyance,  upon  an  allegation  of  facts  which  had  been 
known  to  them  for  a  long  time  before  the  date  of  the  contract,  but 
as  leading  to  a  safe  conclusion  as  to  what  was  the  real  under- 
standing of  the  parties  as  to  the  nature  of  the  representations 
alleged  to  have  been  made  by  Attwood  to  the  company,  and  as  to 
his  and  their  conduct  as  to  those  alleged  representations. 

[Referring  to  the  allegation  that  the  vendor  had  endeavoured  to 
conceal  the  fact  that  there  was  a  fault  in  the  mine  his  Lordship  said :] 

Whether  the  fault  had  been  endeavoured  to  be  concealed,  whether  [  357  ] 
there  had  been  any  such  concealment  as  would  vitiate  the  contract 
and  purchase  between  the  parties,  it  is  not  at  all  necessary  at  this 
time  to  inquire,  because  the  ground  on  which  my  noble  and  learned 
friend  disposed  of  that  part  of  the  case  appears  to  be  quite  clear, 
that  whatever  was  known  to  the  parties  must  have  been  known  to 
the  purchasers  early  after  their  possession,  which  was  in  the  month 
of  November,  and  it  is  quite  impossible,  with  the  knowledge  of  that 
defect  in  the  month  of  November,  the  purchasers  going  on  dealing 
with  the  property,  not  as  an  ordinary  estate,  which  may  be  restored 
at  the  end  of  six  months  in  the  same  state  in  which  it  was,  but  a 
property  of  this  description,  varying  every  day,  that  they  can  set 
up  such  an  objection  at  the  end  of  six  months,  when  they  must 
have  known  the  fact  from  the  commencement. 

[After  making  some  further  observations  upon  the  facts  of  the 
case  his  Lordship  said  :} 
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attwood         My  Lords,  I  wish,  before  I  call  your  attention  to  the  particular 

Small.       allegations  of  the  bill,  to  state  what  I  consider  to  be  the  points  in 

[  S62  ]       issue,  and  more  or  less  affected  by  the  investigation  of  the  written 

documents,  to  which  I  am  about  to  refer.     I  apprehend  there  are 

several  points  to  which  the  investigation  of  those  documents  will 

be  most  important :  in  order  to  save  the  necessity  of  again  referring 

to  them  under  each  particular  head,  I  will  now  put  your  Lordships 

in  possession  of  the  points  upon  which  it  appears  to  me  they  aflford 

[  ♦ses  ]      important  evidence.     The  first  is  whether  *the  representations  were 

matters  of  fact,  or  only  speculative  calculations  of  the  future; 

secondly,  whether  those  representations,  whatever  they  were,  were 

acted  upon  by  the  company ;  thirdly,  whether  they  were  true  or 

false ;  and  lastly,  whether  anything  has  happened  to  deprive  the 

company  of  the  right  of  insisting   upon  inaccuracies  in   those 

representations,  if  inaccuracies  in  point  of  fact  existed. 

[Upon  the  first  point,  after  minutely  considering  the  document 
thus  referred  to,  his  Lordship  said :] 
[  373  ]  According  to  the  best  attention  that  I  have  been  able  to  give  to 

these  documents,  I  draw  these  conclusions  from  the  inspection  of 
those  books ;  first,  that  the  papers  were  considered  as  averages  of 
the  past,  and  were  not  intended  to  include  dead  work ;  secondly, 
that  the  company  had  full  access  to  the  books  and  admitted  the 
accuracy  of  the  statements,  that  with  all  the  information  they  had 
they  not  only  acted  on  the  contract,  but  induced  the  defendant  to 
vary  its  provisions  in  their  favour, 

[His  Lordship  then  considered  the  various  letters,  reports,  and 
other  documentary  evidence  bearing  upon  the  other  points  proposed 
by  him  for  consideration,  and  arrived  at  the  following  conclusion :] 
[  390  ]  First,  that  the  plaintiffs  considered  the  P.  T.  and  the  D.  papers 

as  calculations  founded  on  averages,  for  the  time  past,  of  the  cost 
of  the  particular  process  referred  to,  and  not  of  the  actual  expense 
of  a  particular  period,  of  the  general  work,  that  is,  including  the 
dead  work ;  secondly,  that  the  plaintiffs  did  not  rely  on  any  repre- 
sentation of  Mr.  Attwood,  but  had  free  access  to  all  the  books  they 
required,  and  satisfied  themselves  of  the  accuracy  of  his  representa- 
tions ;  and  thirdly,  that  with  full  knowledge  of  all  the  facts  now 
complained  of,  they  for  many  months  acted  on  the  contract,  and 
induced  the  defendant  to  give  them  time  for  payment  ?  If  these 
are  correct  inferences  (and  that  is  what  I  apprehend  your  Lord- 
ships have  to  consider),  if  you  are  satisfied  that  these  are  correct 
inferences  from  these  documents,  then  the  result  is  obvious.     In  the 
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first  place,  your  Lordships  will  not  feel  inclined  to  place  any  reliance     Attwood 
npon  parol  testimony  inconsistent  with  what  appears  to  be  the  result       smaVl.      » 
of  those  documents ;  and  if  that  parol  testimony  does  not  shake  the 
result  to  be  deduced  from  these  documents,  and  if  these  propositions 
are  established  by  the  documentary  evidence,  then  it  is  quite  clear  that 
the  plaintiffs  are  not  entitled  to  the  relief  which  they  seek  by  this  suit. 

[His  Lordship  then  dealt  with  the  parol  testimony,  and  concluded 
his  judgment  by  saying :] 

I  feel  myself  bound  to  say  that  I  do  not  think  the  plaintiffs  have       [  3i)3  ] 
made  out  such  a  case  as  entitles  them  to  have  undone  the  trans- 
action to  which  they  have  been  parties,  and  under  which  they  have 
so  long  acted. 

My  Lords,  if  fraud  had  been  made  out,  and  the  circumstances 
constituting  that  fraud  had  been  concealed  from  the  parties,  against 
whom  it  was  put  into  operation,  no  time  scarcely  would  have  been 
so  long  as  to  bar  the  plaintiffs  of  the  right  of  redress  :  but  we  are 
now  trying  two  propositions  by  this  evidence,  first,  whether  fraud 
was  practised ;  and  secondly,  whether  that  which  is  alleged,  as 
fraud,  or  rather  the  *facts  from  which  fraud  is  inferred,  were  not  [  'aw  j 
known  to  the  plaintiffs,  or  to  those  by  whose  conduct  and  by  whose 
knowledge  they  must  be  affected  from  the  very  commencement  of 
this  transaction.  I  have  satisfied  myself  that  both  these  proposi- 
tions are  in  favour  of  the  defendant.  I  do  not  find  the  fact  of  fraud 
made  out,  although  undoubtedly  it  may  be  supposed  that  the  bargain 
was  a  very  good  one  for  Mr.  Attwood.  That  is  not  the  matter  in 
question,  but  that  the  fraud  alleged,  which  alone  can  be  resorted  to 
for  the  purpose  of  supporting  the  plaintiff's  case,  is  not  made  out  in 
fact,  and  that  the  circumstances  from  which  that  fraud  is  endeavoured 
to  be  inferred  by  the  plaintiffs  are,  in  my  opinion,  proved  to  have 
been  known  to  them  from  the  beginning, — from  which  I  infer  that 
the  imputation  of  fraud,  from  those  circumstances,  is  not  properly 
deduced  ;  that  they  were  satisfied  themselves  that  no  fraud  had  been 
practised,  because  with  their  knowledge  of  the  facts,  if  they  had 
considered  that  fraud  had  taken  place,  they  undoubtedly  would  have 
interfered  sooner,  and  were  bound  to  interfere  sooner. 

My  Lords,  taking  this  view  of  the  case,  I  feel  myself  bound  to 
submit  to  your  Lordships  that  the  result  of  this  investigation,  long 
and  arduous  as  it  has  been,  ought  to  lead  to  a  reversal  of  the 
decree,  and  to  a  dismissal  of  the  bill  with  costs.  It  is  unnecessary 
for  me,  therefore,  to  say  anything  as  to  the  frame  of  the  record,  or 
as  to  the  alleged  want  of  parties. 
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attwood     Lord  Lyndhurst  [after  expressing  regret  that  he  was  unable  to  alter 
Bmall.  til©  opinion  which  he  had  formed  in  the  Court  below%  said  :] 

[  395  ]  Uy  jjQYis,  I  do  not  understand  that  there  is  any  diflference 

between  us  with  respect  to  the  law  upon  this  case.  Much  upon 
that  point  was  urged  at  the  Bar,  but  I  take  the  law  to  be  clearly 
settled,  and  I  venture  to  state  it  to  be  this — because  I  feel  in  that  I 
am  confirmed  by  the  opinion  of  my  two  noble  and  learned  friends — 
that  where  representations  are  made  with  respect  to  the  nature 
and  character  of  the  property  which  is  to  become  the  subject  of 
purchase,  affecting  the  value  of  that  property,  and  those  repre- 
sentations afterwards  turn  out  to  be  incorrect  and  false,  to  the 
knowledge  of  the  party  making  them,  a  foundation  is  laid  for 
maintaining  an  action  in  a  court  of  common  law  to  recover 
damages  for  the  deceit  so  practised,  and  in  a  court  of  equity  a 
foundation  is  laid  for  setting  aside  the  contract,  which  was  founded 
upon  a  fraudulent  basis.  I  do  not  understand  that  that  pro- 
position is  disputed  by  either  of  my  noble  and  learned  friends ; 
it  was  distinctly  laid  down  and  decided  in  the  case  referred  to 
in  the  judgment  below,  and  which  has  been  referred  to  at  your 
Lordships*  Bar,  I  mean  Dobell  v.  Stevens  (i).  That  was  one  of 
those  ordinary  cases  which  frequently  come  before  the  courts  of 

[  ^396  ]  common  law.  It  was  a  case  of  the  purchase  *of  a  public-house ; 
a  false  representation — false  to  the  knowledge  of  the  party  making 
it — was  made  by  the  vendor  with  respect  to  the  extent  of  the 
custom,  with  respect  to  the  quantity  of  beer  that  was  drawn 
during  a  certain  period.  The  books  were  in  the  house ;  it  was 
part  of  the  case  that  the  purchaser  might  have  had  access  to 
them  if  he  thought  proper ;  but  notwithstanding  that  circum- 
stance, it  being  proved  that  the  representation  was  false,  the 
Court  of  King's  Bench  were  of  opinion  that  an  action  for  damages 
might,  under  such  circumstances,  be  sustained.  The  same  principle 
was  acted  upon,  even  after  the  conveyance  was  executed,  in  the 
case  which  was  referred  to  by  my  noble  and  learned  friend,  I  mean 
Edwards  v.  APLeay  (2),  where  there  was  a  false  representation, 
within  the  knowledge  of  the  party,  made  as  to  a  part  of  the  pro- 
perty that  was  purchased  by  the  plaintiff.  The  Master  op  the 
Bolls  (Sir  W.  Grant)  was  of  opinion  that  that  was  a  ground  upon 
which  a  court  of  equity  might  proceed  and  ought  to  proceed,  for 
the  purpose  of  vacating  the  contract,  which  was  founded  upon  that 

(1)  27  B.  E.  441  (3  B.  &  C.  623).  (2)  14  B.  B.  261  (G.  Coop.  308;    2 

Swanst.  287). 
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basis.  This,  then,  being  the  admitted  law  upon  the  subject,  the 
sole  question  for  consideration  in  this  case  is  a  mere  question  of 
fact,  the  question  being  whether  or  not  any  false  representation 
with  respect  to  the  productive  power  and  nature  of  this  property 
was  made  by  Mr.  Attwood,  or  by  his  agents  by  his  authority  and 
acting  for  him,  he  or  Ihey  knowing  at  the  time  that  that  representa- 
tion was  made  that  the  representation  was  false.  My  Lords,  that 
is  the  charge  that  is  made,  and  if  it  shall  turn  out  that  that  charge 
is  proved,  that  it  is  established  in  point  of  fact,  the  next  question 
for  consideration  will  be  this,  whether  anything  has  occurred  since 
the  ^period  of  the  contract  to  deprive  the  parties  of  a  right  of 
resorting  to  a  court  of  equity  for  the  purpose  of  obtaining  redress 
for  the  injury  which  they  have  so  sustained. 

[His  Lordship  then  went  at  length  into  the  case,  and  sub- 
stantially adhered  to  his  former  decision,  from  which  the  present 
appeal  was  brought.] 

Lord    Bbouoham    [after    making  some  observations    as    to    the 
importance  of  the  case,  said  :] 

I  come  now  to  advert  to  the  principles  of  law  which  are  involved 
in  the  case,  and  upon  which  the  decision  must  proceed ;  and  it  is 
very  satisfactory  to  think  that  upon  those  there  is  no  controversy 
on  either  side.  I  shall  state  *them  in  the  manner  in  which  they 
strike  me.  If  two  parties  enter  into  a  contract,  and  if  one  of  them, 
for  the  purpose  of  inducing  the  other  to  contract  with  him,  shall 
state  that  which  is  not  true  in  point  of  fact,  which  he  knew  at  the 
time  that  he  stated  it  not  to  be  true,  and  if  upon  that  statement  of 
what  is  not  true,  and  what  is  known  by  the  party  making  it  to  be 
false,  the  contract  is  entered  into  by  the  other  party,  then  generally 
speaking,  and  unless  there  is  more  than  that  in  the  case,  there  will 
be  at  law  an  action  open  to  the  party  entering  into  such  contracts, 
an  action  of  damages  grounded  upon  the  deceit,  and  there  will  be  a 
relief  in  equity  to  the  same  party  to  escape  from  the  contract  which 
he  has  so  been  inveigled  into  making  by  the  false  representation  of 
the  other  contracting  party.  In  one  case  it  is  not  necessary  that 
all  those  three  circumstances  should  concur  in  order  to  ground  an 
action  for  damages  at  law,  or  a  claim  for  relief  in  a  court  of  equity ; 
I  mean  in  the  case  of  warranty  given,  in  which  the  party  under- 
takes that  it  shall  in  point  of  fact  be  so,  and  in  which  case,  therefore, 
no  question  can  be  raised  upon  the  scienter,  upon  the  fraud  or 
wilful  misrepresentation.     In  this  case  that  is  clearly  out  of  the 


Attwood 

t. 

Small. 


[  -397  ] 


March  26. 
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[  M44  ] 
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Attwood     question,  therefore  aH  those  three  circumstances  must  combine: 

Small.  first,  that  the  representation  was  contrary  to  the  fact ;  secondly,  that 
the  party  making  it  knew  it  to  be  contrary  to  the  fact ;  and  thirdly, 
and  chiefly,  in  my  view  of  the  case,  that  it  should  be  this  false  repre- 
sentation which  gave  rise  to  the  contracting  of  the  other  party. 
^^  Dolus  dans  locum  contractui  "  is  the  language  of  the  civil  law,  not 
dolus  malus  generally ;  not  the  mere  fraudulent  conduct  of  the  party 
trying  to  overreach  his  adversary ;  not  mere  misconduct  and  false- 

[  *•*'*•'>  ]  hood  throughout,  unless  dedit  locum  contractui  ;  because  *then 
comes  in  the  equitable  principle  of  the  civil  law,  which  forms  a 
part  of  all  other  systems  of  jurisprudence,  whether  founded  upon  it 
or  not,  being  grounded  on  the  highest  consideration  of  natural 
equity,  ex  dolo  non  oritur  contractus. 

My  Lords,  the  cases  which  have  been  referred  to,  and  which  are 
perfectly  clear  upon  this  point,  may  be  shortly  recalled  to  the 
recollection  of  your  Lordships,  for  the  purpose  of  clearly  showing 
that  the  materiality  as  well  as  the  falsehood  of  the  statement,  and 
the  knowledge  of  the  party  making  it  that  it  was  untrue,  must 
concur  in  order  to  give  relief  in  equity,  and  to  give  an  action  for 
damages  at  law,  the  two  remedies  being  co-extensive  and  acting  in 
exactly  the  same  circumstances. 

.  [His  Lordship  then  referred  to  Lysneif  v.  Selhy  (i),  a  case  for 
affirming  the  rent  of  houses  sold  by  defendant  to  plaintiff,  to  be 
more  than  it  was  ;  Dobell  v.  Stevens  (2),  Ekins  v.  Tresham  (8),  and 
Edwards  v.  M'Leaij  (4),  and  continued  as  follows  :] 

[  447  ]  Now,  my  Lords,  what  inference  do  I  draw  from  these  cases  ?    It 

is  this,  that  general  fraudulent  conduct  signifies  nothing  ;  that 
general  dishonesty  of  purpose  signifies  nothing ;  that  attempts  to 
overreach  go  for  nothing ;  that  an  intention  and  design  to  deceive 
may  go  for  nothing,  unless  all  this  dishonesty  of  purpose,  all  this 
fraud,  all  this  intention  and  design,  can  be  connected  with  the 
particular  transaction,  and  not  only  connected  with  the  particular 
transaction,  but  must  be  made  to  be  the  very  ground  upon  which 

[  ^448  ]  this  transaction  took  place,  and  must  have  given  rise  to  *this  con- 
tract.  If  a  mere  general  intention  to  overreach  were  enough,  I 
hardly  know  a  contract,  even  between  persons  of  very  strict  morality, 
that  could  stand ;  we  generally  find  the  case  to  be  that  there  has 
been  an  attempt  of  the  one  party  to  overreach  the  other,  and  of  the 

(1)  lid.  Ra)'.  1118.  nom.  Leakins  v.  ("lissfh 

(2)  27  R.  R.  441  (3  B.  &  C.  623).  (4)  14  R.  R.  261  (2  Swaiist.  287). 

(3)  1  Lev.   102;     ^.  C.    Sid.    146, 
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other  to  overreach  the  first;  but  that  does  not  make  void  the  attwood 
contract.  It  must  be  shown  that  the  attempt  was  made,  and  made  small. 
with  success,  cuin  fructu.  The  party  must  not  only  have  been 
minded  to  overreach,  but  he  must  actually  have  overreached.  He 
must  not  only  have  given  instructions  to  the  agent  to  deceive,  but 
the  agent  must,  in  fulfilment  of  his  directions,  have  made  a  repre- 
sentation ;  and  moreover,  the  representation  so  made  must  have 
had  the  effect  of  deceiving  the  purchaser;  and  moreover,  the 
purchaser  must  have  trusted  to  that  representation,  and  not  to  his 
own  acumen,  not  to  his  own  perspicacity,  not  to  inquiries  of  his 
own.  I  will  not  say  that  the  two  might  not  be  mixed  up  together, 
the  false  representation  of  the  seller  and  the  inquiries  of  the  buyer, 
in  such  a  way  as  even  then  to  give  a  right  to  relief.  I  do  not  find 
that  there  is  anything  in  this  cause  that  makes  it  necessary  to  deal 
with  that  argument. 

My  Lords,  having  stated  these  principles,  I  now  come  to  call 
your  Lordships'  attention  to  the  facts  of  the  case  in  their  applica- 
tion to  these  principles.  But  before  I  come  to  that,  there  is  one 
thing  I  wish  to  observe,  in  case  of  any  misunderstanding  of  an 
observation  of  my  noble  and  learned  friend,  with  respect  to  what  I 
considered  to  be  a  mis-statement  of  the  principle  respecting  agency 
between  the  parties.  I  have  no  doubt  that  if  an  agent  of  a  party, 
say  of  Mr.  Attwood  in  this  case,  without  his  knowledge,  made  a 
♦wilfully  false  representation  to  the  British  Iron  Company,  upon  [  ^449  ] 
which  representation  they  acted,  '*  adhibentes  Jidem,''  and  on  that 
confidence  had  formed  a  contract,  I  have  no  hesitation  whatever 
in  saying  that  against  that  contract  equity  would  relieve  just  as 
much  as  if  there  was  the  scienter  of  the  principal  proved  ;  because 
it  is  not  a  question  of  criminal  responsibility  which  is  here  raised  by 
the  facts.  The  agent  could  not  commit  the  principal  to  any  criminal 
purpose,  if  the  principal  did  not  know  it,  and  had  not  either  given 
him  an  authority  or  adopted  his  act  when  he  did  know  it.  But  as 
to  the  civil  effect  of  vitiating  the  contract  made  upon  that  false  repre- 
sentation, I  have  no  doubt  whatever  that  it  would  vacate  it  just  as 
much  with  the  ignorance  of  the  principal,  as  if  he  were  charged  with 
knowing  it,  and  as  if  the  agent  had  been  an  agent  for  this  purpose. 

My  Lords,  the  British  Iron  Company,  then  represented  by  three 
of  the  directors,  on  the  6th  of  June,  1825,  made  an  offer,  or  an 
acceptance  of  an  offer,  the  property  having  been  tendered  to  them 
for  600,000L ;  they  made  their  acceptance  of  that  offer,  and  after 
stating  the  dates  of  the  payment  of  the  different  instalments,  they 
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attwood     made  this  most  material  proposal,  moving  as  your  Lordships  see, 

Small.  'ron^  them,  not  from  Mr.  Attwood  :  '*  This  proposal  is  made  by  us 
under  a  complete  understanding  that  you  will  aflford  Mr.  P.  Taylor 
every  facility  to  ascertain  the  correctness  of  the  representations 
that  have  been  made  to  him  respecting  this  property,"  &c.  Now 
what  says  Lord  Holt?  In  eflfect,  "If  he  will  go  to  inquire  for 
himself ''  (i).     What  says  Mr.  Justice  Powys  ?     "  If  it  was  a  thing 

[  ♦ioo  ]  of  which  he  might  have  satisfied  *himself  "  (2).  What  says  Lord 
Tenterden  ?  **  Having  been  made  on  the  faith  of  the  representa- 
tion, and  of  that  alone  "  (3).  What  says  Lord  Eldon,  in  Edwards 
V.  M'Leay,  affirming  Sir  William  Grant's  judgment?  *'It  must 
be  a  falsehood  of  which  the  other  party  had  no  means  of  know- 
ing "  (4).  And  so  the  British  Iron  Company  said  to  Mr.  Attwood, 
**  You  have  made  us  a  proposal ;  you  have  given  a  statement ;  we 
entertain  the  fullest  confidence  that  that  statement  will  be  borne 
out  by  the  inquiry ;  we  accept  the  offer  you  make,  and  we  bind  our- 
selves to  the  bargain  as  purchasers,  on  the  condition  that  you  will 
enable  us  ourselves  to  ascertain  the  truth  of  the  statement  you  have 
already  made  to  us." 

[After  showing  from  the  evidence  that  the  fullest  opportunities 
of  investigating  the  books  of  the  business  had  been  afforded  by  Mr. 
Attwood,  his  Lordship  continued  :] 

[  461  ]  If  a  man  is  selling  a  commodity  to  another,  and  makes  a  repre- 

sentation of  the  value  of  that  commodity,  it  is  one  thing  if  he 
overstates  it.  But  if  he  is  selling  a  commodity,  and  also  telling 
the  purchaser,  **  You  will  find  it  worth  so  much,  not  because  it  is 
of  so  good  a  yield,  not  because  the  commodity  being  an  ore  is  rich, 
full  of  metal  in  proportion  to  the  dross,  but  also  because  the  costs 
of  manufacturing  it  into  something  else  than  the  ore  are  so  and  so, 
and  no  more  ;  that  is  a  very  different  representation,  and  it  is  to 
be  dealt  with,  in  my  apprehension,  by  very  different  canons  from 
the  representation  which  he  makes  of  the  simple  value  of  the  thing 
itself.  The  one  is  a  value  known  chiefly  to  the  seller,  unless  in  so 
far  as  he  opens  the  sources  of  his  information  to  the  buyer.  But  I 
am  now  putting  that  out  of  view.  The  other  is  not  value,  but 
expense  and  cost.  If  I  represent  the  horse  which  I  am  selling  to 
be  an  extraordinary  sure-footed  animal,  with  easy  paces  and  swift, 
that  is  the  value  of  the  animal  respecting  which  I  am  making  the 
representation.     But  if  instead  of  that,  I  say  he  is  an  excellent 

(1)  Ld.  Ray.  1120.  (3)  27  R.  R.  443  (3  B.  &  C.  625). 

(2)  Ld.  Ray.  1121.  (5)  14  R  R.  269  (2  Swanst.  289). 


VOL.  xLix.l     1838.     H.  L.     6  CL.  &  FIN.  461— 498.  141 

horse,  and 'you  find  that  he  will  not  cost  you  above  so  much,     Attwood 

because  hay  costs  so  much,  oats  so  much,  and  straw  so  much,       small. 

that  is  quite  a  different  representation,  because  that  is  a  matter  of 

expenditure,  which  is  as  much  patent  to  the  purchaser  of  the  horse 

as  to  the  seller  of  the  horse.     So  the  representation  made  in  the 

P.  T.  paper  is  of  two  *descriptions :  First,  it  is  a  representation  of       [  ♦462  ] 

the  value  of  the  ore,  the  measure  of  which  is,  how  much  is  required 

to  make  a  certain  quantity  of  pig  iron.     The  less  that  is  required, 

the  more  valuable  the  ore  is.     But  the  part  which  relates  to  the 

coal  and  ironstone  is  a  different  thing,  because  upon  the  coal  the 

expenses  of  the  manufacture  very  much  depend ;  it  is  like  the  expense 

of  the  hay  and  corn  for  the  horse.     The  price  of  coal  is  as  much 

known  to  the  purchaser  as  to  the  seller. 

[His  Lordship  then  discussed  the  facts  and  evidence  at  great 
length,  and  concluded  his  judgment  by  saying :] 

My  Lords,  when  we  apply  to  this  case  the  principles  which  I  [  497  ] 
stated  at  the  outset,  we  find  the  facts  are  wanting ;  we  find  there  is 
no  misrepresentation,  which  gave  rise  to  the  contract ;  we  find  that 
the  purchasers  did  not  rely  upon  the  representation,  but  said,  we 
will  inquire  ourselves ;  that  they  began  this  treaty  by  saying,  we 
will  inquire ;  and  from  the  6th  of  June,  1825,  downwards,  they 
constantly  proceeded  upon  the  plan  of  satisfying  themselves,  first 
by  sending  their  agents,  then  by  going  down  themselves,  then  by 
inquiring  themselves,  then  even  afterwards  by  sending  other 
*agents  to  inquire,  and  those  agents  reporting  that  the  representa-  [  •498  ] 
tion  was  true,  and  that  those  parties  finding  by  their  own  inquiries 
that  the  agents  had  reported  accurately,  and  that  the  representation 
was  corroborated  by  the  result  of  the  inquiry,  and  that  even  when 
their  own  interest,  when  everything  in  the  commercial  world  was 
down,  when  shares  were  falling,  when  money  was  not  to  be  had, 
when  they  were  asking  time  for  a  prolongation  of  the  term  of  pay- 
ment to  Mr.  Attwood,  and  when  it  was  their  interest  to  discover  a 
flaw  in  the  contract,  they  then  inquire  again  and  send  a  new  agent 
to  inquire,  Mr.  Foster,  an  engineer,  and  they  state  to  him  their  own 
opinion  to  be  in  favour  of  Mr.  Attwood's  representations ;  and  Mr. 
Foster,  in  answer  as  late  as  the  26th  of  April,  less  than  a  month 
before  the  bill  was^put  upon  the  file,  reports  in  favour  of  Mr. 
Attwood's  representations.  Such  being  the  facts,  even  if  no 
observation  arose  as  to  the  delay,  as  to  the  adoption  and  affirmance 
of  the  contract,  purging  it  of  all  objections  which  might  be  made, 
and  supposing  that  they  had  come  in  time,  instead  of  delaying  so 
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Attwood  many  months ;  then  I  ask  myself  this  question,  In  these  circum- 
Small.  stances  have  these  parties  a  right  to  be  released  from  their  contract, 
by  the  interposition  of  a  court  of  equity,  according  to  those  principles 
which  I  have  stated?  When  I  ask  myself  that  question,  upon 
which  alone  my  judgment  must  turn,  I  am  bound  to  say,  no ;  and  I 
am  bound  therefore  to  give  my  opinion  to  your  Lordships,  that  the 
case  of  the  plaintiffs  has  failed,  and  that  I  am  of  opinion  that  the 
judgment  of  the  Court  below  ought  to  be  reversed. 

Lord  Wynpord  [after  making  some  observations  on  the  case,  said :] 

[  502  ]  My  Lords,  on  the  law  upon  this  subject,  it  appears  to  me  that 

there  is  little  or  no  difference  of  opinion.  I  do  not  quite  agree  with 
my  noble  and  learned  friend  who  last  addressed  you,  that,  in  order 
to  set  the  contract  aside,  the  parties  must  appear  to  have  been 
induced  entirely  to  enter  into  it  by  false  representations ;  I  say,  if 
the  parties  are  induced  fraudulently  in  any  way,  although  they  may 
have  other  reasons  for  entering  into  the  contract,  if  the  strong 
grounds  which  prevailed  on  them  to  enter  into  the  contract  were 
fraudulent  representations,  that  will  give  an  action  in  a  court  of 
law  for  deceit,  and  that  I  should  hope  would  be  considered  as  a 
sufficient  ground  in  a  court  of  equity  to  set  aside  such  contract. 
The  representations,  of  course,  must  be  material,  and  the  party 
making  must  know  at  the  time  that  he  was  making  representations 
which  were  false.  I  am  aware  that  if  a  party  chooses  to  trust  to 
the  representations,  and  does  not  make  any  inquiry,  that  reliance 
will  be  sufficient  to  make  out  a  charge  of  false  representations  so  as 
to  set  aside  the  contract.     If  the  party  thinks  proper  to  inquire, 

[  *508  ]  a^^d  to  use  *his  own  eyes,  and  does  not  depend  upon  the  representa- 
tions, if  the  representations  be  of  that  nature,  that  by  a  view  of 
the  thing  he  can  detect  their  falsehood,  undoubtedly  the  party 
making  the  representations  will  not  be  answerable  for  that  false- 
hood, but  the  other  party  must  consider  it  as  attributable  to  his 
own  negligence  if  he  thought  proper  to  give  weight  to  any  such 
representations.  But  if  a  party  who  thinks  proper  not  to  trust 
entirely  to  the  representations  is  prevented  from  making  such  full 
inquiry,  as  he  otherwise  would  have  made,  by  any  artifice  on  the 
part  of  the  person  making  these  representations,  in  that  case  the 
contract  ought  to  be  set  aside. 

[His  Lordship  expressed  his  opinion  that  issues  ought  to  be 
directed  on  the  ground  that  false  representations  had  been  made  by 
Mr.  Attwood  by  which  the  purchasers  had  been  prevented  from 
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making  sufficient  enquiries  into  the  output  and   expense  of  the     Attwood 
works,  but  their  L 
issues  for  a  jury.] 


works,  but  their  Lordships  considered  that  it  was  useless  to  direct       small. 


By  the  order  of  the  House  the  decree  of  the  Chibp  Baron  was       [  521  ] 
reversed,  and  the  bill  was 

Dismissed  with  costs, 

[Note. — Lord  Lyndhurst  and  Lord  Wynpord  dissenting.] 


Appeal  from  the  Court  of  Session. 
DUNLOP  AND  Others  v.  LAMBERT  and  Others.  isss. 

(6  Clark  &  FinneUy,  600-628.)  March^  5,  6. 

Action  on  the  caso,  parties  to — Carrier — Direction  to  a  jury.  l^^- 

Though,  generally  speaking,  where  there  is  a  delivery  to  a  carrier  to  deliver   *   "^^^V  ^  ^• 
to  a  consignee,  the  latter  is  the  proper  person  to  bring  the  action  against  the  Lord 

carrier  (1),  yet  if  the  consignor  make  a  special  contract  with  the  carrier,    Cottenham, 
such  contract  supersedes  the  necessity  of  showing  the  ownership  in  the 
goods,  and  the  consignor  may  maintain  the  action,  though  the  goods  may    b»o^^5!«  » „ 
be  the  property  of  the  consignee.  r  fioo  1 

The  question  whether  the  goods  were  delivered  to  the  carrier  at  the  risk         ^        ^ 
of  the  consignor  or  consignee,  is  a  question  for  the  jury.    The  delivery  of 
goods  to  a  carrier  by  a  consignor,  does  not  necessarily  vest  the  property  in 
them  in  the  consignee  (2). 

This  was  an  appeal  from  two  interlocutors  of  the  Court  of 
Session,  pronounced  under  the  following  circumstances:  The 
appellants  were  wine  and  spirit  merchants  in  Edinburgh,  and  the 
respondents,  most  of  whom  resided  at  Newcastle,  were  the  owners 
of  a  steam  vessel  called  the  Ardincaple,  which  was  in  the  habit  of 
passing  between  Leith  and  Newcastle,  conveying  passengers  and 
goods.  On  the  31st  of  August,  1833,  the  appellants  shipped  on 
board  the  Ardincaple  a  puncheon  of  spirits,  addressed  "  Mr.  Mathew 
Kobson,  Collier  Bow,  by  Houston-le- Spring ;  W.  D.,  No.  1869 ; 
105  gs. ;  care  of  Mr.  Lattimer,  Newcastle." 

The  bill  of  lading  subscribed  by  the  agents  for  the  owners  on  this       [  coi  ] 
occasion,  dated  the  31st  August,  1838,  declared  the  goods  to  be 
deliverable  "  unto  Mr.  Mathew  Kobson,  Collier  Kow,  by  Houston-le- 
Spring,  or  to  his  assigns, — freight  for  the  said  goods  being  paid  by 

(1)  See    the    observation    of    Lord  12  App.  Cas.  128,  139.— R.  C. 
COTTENHAM  on   this    point   cited  in  (2)  See  Sale  of  Goods  Act,  1893, 

judgment  of  Judicial  Committee  in  s.  32  (1) ;    Calcutta  Co,  v.  De  Mattoa 

Colonial  Ins.  Co.  of  New  Zealand  v.  (1863),  32  L.  J.  Q.  B.  322. 
Adelaide  Marine  Insurance  Co.  (1886) 
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DuKiiOP      William  Dnnlop  &  Go."     The  obligation  of  delivery  at  Newcastle, 

Lambert,     undertaken  by  the  owners,  was  qualified  in  express  terms  with  the 

ordinary  exception,  '^  all  and  every  other  dangers  and  accidents  of 

the   seas,   rivers,   and  navigation  of  whatever  nature  and  kind, 

excepted." 

During  the  severe  weather  of  autumn,  1888,  the  Ardlncaple,  in 
the  course  of  a  voyage  from  Leith,  encountered  one  of  the  violent 
tempests  which  then  prevailed.  The  gale  gradually  increased  until 
it  blew  a  hurricane.  One  heavy  sea  struck  the  vessel  on  the 
larboard  quarter,  and  broke  on  board  with  such  violence  as  to  sweep 
off  every  person  then  on  deck,  except  the  man  at  the  helm,  being 
in  all  nine  individuals,  of  whom  six,  including  the  master,  perished. 
The  mate  and  the  remaining  crew,  finding  that  the  tempest  rather 
increased,  and  that  the  vessel,  notwithstanding  their  utmost  skill 
and  diligence,  was  labouring  in  imminent  peril,  determined  to 
throw  overboard  a  part  of  the  cargo,  for  the  safety  of  the  remainder, 
as  well  as  of  the  vessel  itself,  and  of  their  own  lives  and  the  lives  of 
the  passengers.  Accordingly,  and  in  the  view  of  the  threatening 
and  perilous  circumstances  in  which  they  were  placed,  and  which 
presented  no  appearance  of  abatement,  they  made  a  jettison  of  the 
heavy  goods  composing  the  cargo,  which  eventually  proved  the 
safety  of  the  whole  concern,  as  the  vessel  was  thereby  lightened, 
and  enabled  to  reach  its  destined  port. 

On  the  same  day  on  which  the  cask  was  shipped,  the  pursuers, 
[  •602  ]  William  Dunlop  &  Co.,  wrote  a  letter  of  *advice  to  Eobson,  the 
vendee,  notifying  the  shipment,  and  transmitting  to  him  an  invoice, 
along  with  the  bill  of  lading,  by  which  the  goods  were  made  deliver- 
able to  him,  or  his  assigns.  In  the  same  letter  they  informed  him 
that  they  had  drawn  on  him,  by  bill  at  three  months,  payable  in 
London.  The  letter  contained  the  following  charge,  which  made 
part  of  the  sum  for  which  the  pursuers  drew  on  the  vendee : 

"To  freight  paid  to  Newcastle,  10«. ;  insurance,  one-half  per 
cent.,  8«." 

In  point  of  fact,  no  insurance  had  been  effected,  and  the  pursuers 
had  no  order,  instructions,  or  power,  to  effect  insurance.  In  the 
end  of  this  letter,  the  pursuers  say,  "The  spirits  will  be  in  Newcastle 
on  Monday  morning,  if  all  is  well." 

The  Ardmcaple  arrived  in  the  harbour  of  Shields  on  the  evening 
of  the  2nd  September ;  and,  as  soon  as  the  cargo  was  overhauled,  it 
appeared  that  the  cask  of  spirits,  the  property  of  Mr.  Eobson,  was 
among  the  goods  jettisoned  under  the  circumstances  above  stated. 


VOL.  xLix.]     1838.     H.  L.     6  CL.  &  FIN.  602—604.  145 

The  appellants  commenced  an  action  against  the  respondents  to       Dunlop 
recover  the  value  of  the  cask  of  spirits,  and  the  Lord  Ordinary,  by     lambebt. 
an  interlocutor  of  June,  1885,  established  the  pursuers'  title  to 
maintain  the  action.     The  following  issues  were  then  prepared  as 
exhaustive  of  the  whole  cause : 

"  1.  Whether  on  or  about  the  81st  day  of  August,  1838,  the 
pursuers  shipped  a  puncheon  of  spirits  on  board  the  Ardincaitlc,  of 
Newcastle,  a  vessel  belonging  to  the  defenders,  for  the  purpose  of 
being  conveyed  to  Newcastle,  and  delivered  to  Mathew  Bobson, 
Collier  Row,  Houghton-le-8pring,  care  of  Mr.  Lattimer,  Newcastle  ? 
And, 

"  2.  Whether  the  defenders  wrongfully  failed  to  deliver  the  said 
puncheon  to  the  said  Mathew  Bobson,  *and  are  indebted  and  resting       [  *603  ] 
owing  to  the  pursuers  in  the  sum  of  76Z.  9«.,  or  any  part  thereof, 
with  interest  thereon,  as  the  value  of  the  said  puncheon  of  spirits?  " 

The  case  came  on  for  trial  before  the  Lord  President  and  a  jury, 
on  21st  March,  1837.  The  appellants  proved  their  case  by  several 
witnesses  and  depositions,  and  among  the  depositions  they  put  in 
that  of  Bobson,  in  which  it  was  stated  that  he  received  an  invoice 
of  the  puncheon,  and  that  a  bill  was  drawn  by  William  Dunlop  & 
Co.,  upon  this  deponent,  for  76i.  17«.,  the  amount  of  such  invoice, 
and  was  renewed  when  due:  That  the  said  bill  was  so  renewed 
in  consequence  of  another  puncheon  being  sent  a  month  later: 
That  deponent  desired  Mr.  Dunlop  to  insure  the  same,  and  to 
charge  the  expenses  of  that,  and  the  freight  in  the  invoice,  to  said 
deponent:  That  the  said  puncheon  was  to  be  safely  delivered  on 
the  quay  at  Newcastle-upon-Tyne,  before  deponent  was  to  consider 
it  his  property :  That  deponent  has  not  received  a  farthing  for  the 
loss:  That  deponent  made  an  affidavit  that  the  puncheon  was 
ordered  from  Messrs.  Dunlop,  and  lost  at  sea :  that  deponent  got  a 
letter  from  Newcastle,^  from  the  agents  of  the  Ardincaple  there, 
stating  that  he  had  to  make  an  affidavit  before  a  magistrate,  that 
the  puncheon  that  was  lost  was  his :  That  the  said  letter  was  a 
circular  letter :  That  deponent  made  that  affidavit,  supposing  it  to 
be  a  matter  of  form,  to  enable  Messrs.  Dunlop,  of  Edinburgh,  to 
recover  the  amount  of  insurance  :  That  deponent  had  no  idea  that 
Messrs.  Dunlop  had  acted  at  that  time  as  their  own  underwriters  : 
That  the  loss  of  said  puncheon  did  not  cost  deponent  one  farthing : 
That  deponent  believes  that  the  Ioes  of  the  said  puncheon  was 
sustained  by  Messrs.  Dunlop. 

No  evidence  was  adduced  by  the  respondents,  but  they  insisted        f  <'04  ] 

R.K. VOL.  XLIX.  10 


146  1838.     H.  L.     6  CL.  cVc  FIN.  604—605.  [b.r. 

Ddnlop  on  the  objection  to  the  title,  founded  upon  the  fact  of  the  puncheon 
Lambeut.     in  dispute  having  been  invoiced,  and  made  deliverable  to  Bobson. 

His  Lordship,  in  directing  the  jury,  held  that  the  respondents' 
objection  to  the  appellants'  title,  as  raised  at  the  trial,  was  com- 
petent, and  that  the  objection  was  valid  in  itself.  His  Lordship 
directed  the  jury  thus  :  that  **  the  pursuers  appeared  to  be  entitled 
to  a  verdict  upon  the  first  issue,  and  that  the  only  question  in 
dispute  related  to  the  second  issue;  and  did  direct  the  said  jury,  in 
point  of  law,  that  as  it  appeared  that  the  pursuers,  at  the  time  of 
furnishing  the  puncheon  of  spirits  in  question,  had  sent  an  invoice 
thereof  to  Mathew  Bobson,  the  purchaser,  bearing  that  the  same 
had  been  insured,  and  that  the  freight  thereof  and  insurance  were 
charged  against  the  said  Mathew  Bobson  in  the  said  invoice,  the 
pursuers  were  not  entitled,  in  law  or  interest,  to  recover  the  value 
of  the  said  puncheon  from  the  defenders." 

The  appellants  took  an  exception  to  this  charge.  The  jury, 
however,  adopted  the  law  of  the  direction,  and  then  returned  a 
verdict  finding  that  the  respondents  were  liable  for  the  loss,  and 
that  they  wrongfully  failed  to  deliver  the  puncheon  to  Mathew 
Bobson;  and  on  the  last  point  of  the  second  issue,  they  found, 
"that  the  defenders  (respondents)  are  not  liable  to  the  pursuers 
(appellants)  for  the  value  of  the  spirits,  because  they  were  not,  at 
the  time  of  the  loss,  the  rightful  owners  of  the  goods  in  question, 
their  invoice  showing  that  their  right  in  the  whisky  ceased  at  the 
time  of  shipment." 

The  bill  of  exceptions  was  afterwards  heard  before  the  Court 
(along  with  a  separate  motion  by  the  appellants  for  a  new  trial) ; 
[  •605  ]  the  pursuers  maintaining,  in  *support  of  their  exception,  that  the 
objection  was  not  well  founded  in  itself. 

The  Court  pronounced  the  following  interlocutor,  disallowing  the 
bill  of  exceptions,  and  refusing  to  grant  a  new  trial :  "  Edinburgh, 
80th  June,  1837. — The  Lords,  after  hearing  counsel  for  the  parties, 
disallow  the  bill  of  exceptions  in  this  case ;  refuse  the  motion  for  a 
rule  to  show  cause  why  a  new  trial  should  >be  granted ;  find  the 
defenders  (respondents)  entitled  to  expenses  since  the  date  of  trial ; 
appoint  an  account  thereof  to  be  given  in,  and  remit  the  same  to 
the  auditor  to  be  taxed,  and  to  report." 

The  Court  subsequently  pronounced  judgment,  and  awarded 
expenses,  by  the  following  interlocutor :  **  Edinburgh,  6th  July, 
1837. — The  Lords  having  heard  parties  on  the  motion  of  the 
defenders  (respondents),  apply  the  verdict,  assoilzie  the  defenders. 
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find  expenses  due   subject  to   modification,  appoint  an    account      dunlop 
thereof  to  be  given  in,  and  remit  the  same  to  the  auditor  to  be     lambbrt. 
taxed,  and  to  report." 

The  present  appeal  was  against  the  above  interlocutors. 

Sir  W.  Follett,  for  the  appellants  : 

The  averments  in  the  summons  here  are  sufficient  to  support  the 
pursuers'  title.  If  that  was  meant  to  be  disputed,  the  other  side 
should  have  raised  an  issue  to  try  the  question.  But  the  only 
issues  are,  first,  whether  the  pursuers  shipped  a  puncheon  of  spirits 
on  board  the  Ardificaple,  on  the  31st  of  August,  for  the  purpose  of 
being  delivered  to  Mr.  Robson,  of  Newcastle ;  and  secondly,  whether 
the  respondents  wrongfully  failed  to  deliver  the  said  puncheon,  and 
are  indebted  to  the  pursuers  in  76L  as  the  value  thereof. 

(Lord  Brougham  :  Could  that  be  determined  without  settling  the 
question  of  property  ?    The  question  is,  whether  *the  pursuers  were       [  •606  ] 
damnified  by  the  non-delivery  to  Eobson.     Could  they  be  so  if  the 
spirits  were  not  their  property  ?) 

That  is  the  usual  form  in  which  this  question  is  raised.  The  failure 
to  deliver  is  necessarily  an  injury.  The  question  here  is,  whether 
the  parties  being  indebted  is  an  inference  of  law,  but  that  was 
disposed  of  by  the  Lord  Ordinary  before  the  issue  was  sent  to  the 
jury.  The  Lord  President,  in  suffering  that  part  of  the  case  to  go 
to  the  jury,  left  to  them  matter  which  had  been  previously  disposed 
of  by  the  Lord  Ordinary.  The  defence  here  is,  that  the  pursuers 
have  no  title,  on  the  ground  that  they  had  consigned  the  goods  to 
a  person  at  Newcastle ;  and  the  respondents  say  that  the  bill  of 
lading  and  invoice  divested  the  right  of  the  pursuers,  and  vested 
it  in  the  consignees.  This  is  an  issue  sent  to  the  Court  by  the 
force  of  the  statutes  55  Geo.  III.  c.  42,  and  59  Geo.  III.  c.  25. 
The  parties  must  be  bound  by  the  provisions  of  these  Acts,  and 
were  confined  to  the  question  raised  by  the  very  words  of  the 
issues.  That  question  was,  whether  the  goods  were  delivered  and 
lost.  It  was  found  for  the  pursuers,  yet  the  Lord  President 
directed  a  verdict  for  the  defenders.  There  was  sufficient  to  be 
left  to  the  jury,  but,  according  to  the  construction  put  on  the  bill 
of  lading  by  the  Lord  President,  the  pursuers  were  certain  to  lose, 
for  the  property  being  vested  in  the  consignee  was  sufficient  to 
prevent  them  from  maintaining  the  action.  There  was  therefore 
a  clear  misdirection,  independent  of  the  form  of  the  issue.     The 

10—2 
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DuMLOp      plaintiffs  had  shipped  on  board  this  steam  vessel  the  puncheon  in 

Lambekt.     question.    To  whom  did  the  defendants  look  for  payment  of  the 

freight ;  was  it  the  consignee  ?     The  words  of  the  bill  of  lading  are, 

"  to  be  delivered  to  Mr.  Mathew  Eobson,  Collier  Row, — freight  for 

[  •607  ]  the  said  goods  being  paid  by  W.  Dunlop  &  Co."  The  *last  part  is 
as  a  note  to  the  contract.  These  persons  now  became  the  shippers 
of  the  goods,  paying  freight.  There  was  a  charge  stated  for 
insiurance,  but  in  fact  there  was  no  regular  insurance  effected,  but 
Dunlop  &  Co.  received  half  per  cent.,  and  they  were  at  the  risk  of 
the  goods  till  they  reached  Newcastle.  Whether  the  goods  were 
the  goods  of  the  shippers,  or  of  any  other  persons,  is  immaterial, 
for  the  \  con  tract  with  the  respondents  was  an  absolute  contract  to 
carry  the  goods,  without  any  question  as  to  the  persons  to  whom 
the  goods  really  belonged.  This  is  an  action  for  non-fulfilment  of 
that  contract,  and  the  question  is  who  are  to  be  the  parties  to  the 
suit  ?  It  is  clear  that  the  action  can  only  be  properly  maintained 
in  the  name  of  the  consignors.  It  is  clear  that  the  puncheon  was 
to  be  safely  delivered  on  the  quay  at  Newcastle,  and  was  considered 
as  the  property  of  the  shippers,  with  whom  the  contract  entered 
into  by  the  respondents  as  the  carriers,  was  in  fact  made.  In  the 
deposition  of  Bobson  used  at  the  trial,  he  swore  *^  that  the  puncheon 
of  rum  was  to  be  safely  delivered  on  the  quay  at  Newcastle-upon- 
Tyne  before  he  was  to  consider  it  his  property."  The  real  question 
here  is,  whether  the  appellants  and  the  respondents  were  the 
contracting  parties ;  for  if  they  were,  and  the  appellants  paid  the 
freight,  they  are  entitled  to  maintain  this  action  for  a  breach  of  the 
contract.  This  is  a  question  of  English  law,  and  must  depend  on 
the  effect  to  be  given  to  many  cases  which  have  happened  in  the 
Courts  here.  In  the  first  place,  could  the  vendors  have  maintained 
an  action  for  the  price  of  these  goods  before  they  were  delivered  on 
the  quay  at  Newcastle  ?  They  could  not.  Eobson  says  they  were 
not  his  goods  till  then,  and  the  parties  have  acted  on  that  principle, 

[  *608  ]  for  the  bill  given  for  them  at  the  time  *of  shipment  has  not  been 
enforced.  The  claim  here  made  is  therefore  bond  fide.  If  two 
persons  in  London  agree  to  buy  and  sell  goods,  and  the  seller  is 
to  send  them  to  Newcastle,  it  depends  altogether  on  the  contract 
between  them  whether  they  are  at  the  risk  of  the  seller  or  the 
buyer  during  the  transit,  and  the  law  does  not  necessarily  put 
them  at  the  risk  of  either  party.  In  stating  that  it  did  so,  the 
Lord  President  was  wrong.     In  Davis  v.  James  (i),  an  action  was 

(1)  5  Burr.  2680. 
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brought  against  a  carrier  for  non-delivery  of  goods.     The  price  of      Dunu)p 

the  goods  was  to  be  paid  by  the  plaintiff  to  the  defendant.     There      Lambert. 

was  a  verdict  for  the  plaintiff,  and  a  motion  for  a  new  trial  on  the 

ground  that  the  action  should  have  been  brought  by  the  consignee 

of  the  goods  ;  but  the  answer  was  that  the  carrier  had  nothing  to 

do  with  the  question  in  whom  the  property  was  vested,  but  must 

govern  himself  by  his  own  contract  with  the  particular  party  who 

had  agreed  with  him  and  paid  him  for  the  carriage ;  and  so  the 

Court  held.     That  case  shows  that  whether  the  property  in  the 

goods  here  was  in  the  consignee  or  not,  the  delivery  of  the  goods  to 

the  carrier  by  the  consignor,  and  the  payment  by  the  consignor  of 

the  freight,  made  the  consignor  the  owner  of  the  goods  as  between 

him  and  the  carrier.     The  next  case  is  that  of  Moore  v.  Wilson  (i) ; 

that  was  also  an  action  against  a  carrier.     The  plaintiff  alleged 

that  the  defendant  undertook,  &c.  in  consideration  of  hire  and 

reward  which  the  plaintiff  was  to  pay.     It  was  proved  that  Clarke, 

the  consignee,  had  agreed  with  the  plaintiff  to  pay  for  the  carriage 

of  the  goods.     The  defendant's  counsel  contended  that  that  proof 

did  not  support  the  declaration,  and  at  the  trial  the  plaintiff  was 

nonsuited ;  but  on  a  motion  for  *a  new  trial  it  was  argued  that  the       [  '609  ] 

private  agreement  between  the  consignor  and  consignee  did  not 

affect  the  agreement  with  the  carrier;   and  Mr.  Justice  Bullbr 

agreed  to  that  as  the  rule,  and  retracted  the  opinion  he  had  held 

at  the  trial,  and  the  rule  was  made  absolute.    In  Daices  v.  Peck  (2), 

the  leading  case  on  the  other  side,  the  action  was  by  the  consignor 

against  the    carrier,   for    not    carrying    spirit    from    London   to 

Warwickshire.      That  turned  on  the  terms  of  the  transaction, 

which  showed  the  consignee  to  be  the  owner  of  the  goods  from 

the  beginning,  and  the  delivery  to  the  carrier  to  have  been  on  his 

account  and  on  his  liability  for  the  payment,  he  having  written 

specially  for  the  delivery  of  the  goods  to  a  particular  person. 

Lord  Kenyon  there  said  that  the  right  of  property  could  not  be 

fluctuating  but  must  be  certain,  and  that  the  person  who  had  really 

received  the  injury  must  bring  the  action,  and  on  the  circumstances 

of  that  case  the  consignee  was  held  to  be  such  person.     That  as  a 

general  proposition  is  too  large.     But  even  taking  it  to  be  correct, 

if  Bobson's  testimony  is  true  he  could  not  sustain  an  action,  for 

he  had  no  interest  in  the  goods  until  their  delivery  to  him  at 

Newcastle.      In  Broun  v.  Hodrjson  (3),  the  decision  proceeded  on 

(1)  1  B.  R.  347  (1  T.  E.  659).  (3)  2  Camp.  36. 

(2)  4  B.  B.  675  (S  T.  R.  330). 
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DuNLop  the  particular  words  of  the  bill  of  lading,  "  Shipped  by  order  and  on 
Lambert,  account  of  Hesse  &  Co.  of  Hamburgh.'*  Lord  Ellenborouoh  says 
that  in  these  particular  cases  the  decision  must  depend  on  the 
particular  circumstances.  In  Joseph  v.  Knox  (i),  the  bill  of  lading 
was,  Shipped  by  the  plaintiff  (the  consignor)  to  be  delivered  to 
Samuel  Davids,  at  Surinam ;  and  the  freight  was  stated  to  be  paid 
in  London,  and  there  the  consignor  was  held  entitled  to  maintain 

[  *6]0  ]  the  action.  That  case  goes  ^farther  than  the  present.  There  the 
terms  of  the  bill  of  lading  were  held  decisive  as  to  the  carrier's 
liability,  and  Lord  Ellenborouoh  said  that  the  action,  might  be 
maintained  by  the  consignors  who  shipped  the  goods,  though  it 
was  actually  proved  in  the  course  of  the  cause  that  the  consignees 
were  the  owners  of  the  goods.  This  is  not  like  an  action  on  the 
the  custom  of  the  realm  against  the  carrier ;  it  is  an  action  on  a 
contract  in  writing  between  two  parties,  and  if  the  contractors  are 
not  the  real  owners,  the  real  owners  must  recover  over  against 
them.  Freeman  v.  Birch  (2)  was  the  case  of  a  common  carrier ; 
and  Mr.  Baron  Parke,  in  answer  to  an  observation  that  the  party 
to  whom  the  goods  were  consigned,  and  in  whom  the  property  in 
them  was  vested,  must  bring  the  action,  said  that  the  persons  who 
employed  the  carrier  must  do  it.  There  the  laundress  who  had  so 
employed  the  carrier  was  held  entitled  to  maintain  the  action. 

(Lord  Brougham  :  She  would  have  been  liable  over  to  the  owner 
for  the  goods.) 

She  would.  In  this  case  there  was  a  clear  misdirection,  not  only 
on  the  ground  that  the  Lord  President  improperly  assumed  the 
property  to  be  in  the  consignee,  when  that  very  question,  in  whom 
the  interest  was  vested,  ought  to  have  been  submitted  to  the  jury  ; 
but,  secondly,  because  the  point  of  law  on  which  they  were  directed 
was  wrongly  stated  by  the  Lord  President,  when  he  declared  that 
as  a  matter  of  law  the  property  in  the  goods  was  in  the  consignee 
from  the  moment  of  delivery  to  the  carrier. 

The  Attorney 'General  and  Mr.  Kelly,  for  the  respondents  : 

The  goods  here  were  not  at  the  risk  of  the  vendor,  and  therefore 

the  vendee,  and  he  alone,  had  a  right  to  sue.     The  authority  of 

[  •611  ]       Mr.  Baron  *Parke  in  the  case  referred  to,  is  clear  on  this  point. 

He  said,  ''  they  have  a  right  to  sue  at  whose  risk  the  goods  have 

been  carried."      The  goods  here  were  carried  at  the  risk  of  the 

(1)  3  Camp.  320.  (2)  38  R.  R.  388  (1  Nev.  &  Man.  420). 
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consignee,  and  the  right  to  sue  existed  from  the  moment  that  the      Duxlop 

cask  of  spirits  was  lost,  and  therefore  the  subsequent  matter  did     lambebt. 

not  affect  the  right  of  action.     This  is  not  an  action  for  the  value 

of  the  spirits,  but  for  the  breach  of  the  contract  in  not  carrying 

the  spirits  from  Leith  to  Newcastle.    At  the  time  of  the  loss  the 

right  of  action  was  in  Bobson  ;  the  property  was  in  him ;  he  had 

ordered  the  delivery  of  the  goods,  he  had  paid  the  freight  and  the 

insurance ;  he  might  now  bring  the  action,  and  anything  which 

took  place  between  him  and  the  vendors  subsequent  to  the  loss 

would  be  res  inter  alios  acta.     The  first  point  made  on  this  appeal 

is,  that   the   substantial  question   which   is  now  brought  to  the 

consideration  of  this  House,  did  not  regularly  arise  on  the  form 

of  the  issue  in  the  Court  below ;  but  the  pleadings  were  amended     . 

in  that  very  particular,  and  a  distinct  averment  was  introduced  that 

the  pursuers  at  the  said  time,  that  is  at  the  time  of  the  shipment  of 

the  goods,  had  undertaken  and  were  answerable  for  the  safe  delivery 

of  the  said  goods.     The  question  of  risk  would  otherwise  have  been 

a  mere  question  of  law.     This  is  an  attempt  to  construe  this  issue 

by  incorrect  rules ;  that  is,  on  the  supposition  that  it  comprehends 

merely  matters  of  fact.    But  issues  must  be  composed  of  matters 

of  law  as  well  as  of  fact.     The  first  part  of  the  question  is,  whether 

the  respondents  failed  to  deliver.     That  is  not  a  mere  question  of 

fact,  but  of  law  depending  on  fact ;  and  so  is  the  second  part  of  the 

question,  whether  they  were  indebted  to  the  pursuer.     If  the  jury 

found  certain  facts,  the  law  would  follow.     In  Bell's  Principles  of 

the  Law  of  Scotland  (i),  *after  alluding  to  the  difficulty  of  framing       [  •612  ] 

an  issue  for  the  trial  of  a  fact  not  ii^volving  in  all  its  circumstances 

mere  matter  of  fact,  but  often  matter  of  law  as  inseparable  from 

the  fact,  he  gives  specimens  of  issues  of  matter  of  fact  and  of  law. 

The  present  issue  must  be  taken  with  reference  to  the  averments  in 

the  summons,  and  it  will  then  be  clear  that  it  involves  matter  of 

fact  and  law.      Otherwise  there  could  not  have  been  a  bill  of 

exceptions,  for  that  can  only  be  had  when  the  Judge  is  wrong  in 

matter  of  law.     The  question  whether  the  parties  were  indebted, 

involves  the  other  question,  whether  they  had  a  right  to  recover. 

What  are  the  facts  of  this  case  ?    There  was  an  order  in  writing 

by  Bobson,  who  resides  in  England,  to  the  pursuers,  who  reside  in 

Scotland,  for  this  puncheon  of  spirits.     It  was  a  mere  general 

order,  without  any  terms  or  stipulations.     The  pursuers  shipped 

at  his  expense ;  what  they  paid  was  paid  by  them  on  behalf  of 

(1)  3rd  Edit,  p,  64*^» 
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DuxLop      Robson.     They  insured  the  goods  or  ought  to  have  insured  them 

Lambebt.  against  risks  by  sea.  They  debited  him  with  the  cost  of  the  insur- 
ance ;  they  then  sent  an  invoice  in  a  letter,  which  merely  conveyed 
the  intimation  that  the  goods  had  been  shipped,  and  this  invoice 
contained  a  charge  for  the  amount  of  the  insurance  and  the  freight. 
The  consignee  was  therefore  throughout  the  only  i>erson  who  was 
at  any  risk.  A  bill  was  afterwards  drawn  by  the  pursuers,  and 
immediately  accepted  by  Robson,  for  the  whole  amount.  Every- 
thing therefore  must  be  taken  to  have  been  done  by  his  express 
authority.  There  is,  it  is  true,  the  express  statement  that  the 
puncheon  was  to  be  safely  delivered  in  Newcastle  before  deponent 
was  to  consider  it  as  his  property;   but  the  statement  in  the 

[  •613  ]       *summons  is  at  variance  with  that  assertion  in  the  evidence,  and 
the  argument  therefore  raised  on  that  point  in  the  evidence  is  at 
an  end.     The  statement  throughout  refers  to  the  puncheon  last 
delivered,  which  was  sent  in  substitution  for  that  which  had  been 
lost ;  that  puts  an  end  to  the  argument  that  there  was  a  contract 
between  the  parties.     But  it  is  even  immaterial  which  of  the  two 
Robson  meant  to  allude  to.    The  question  is,  what  was  the  contract, 
and  not,  what  was  it  considered  to  be  by  one  of  the  parties.     It  is 
said  on  the  other  side,  that  the  charge  of  half  per  cent,  proves  that 
Robson  was  not  to  be  at  the  risk  of  the  goods,  but  that  for  that 
consideration  the  consignors  themselves  became  liable.     The  case, 
however,   must^  be    taken   without    this  evidence,   which  is  not 
admissible.     The  evidence  then  would  amount  to  this :  the  order 
was  given  that  the  goods  should  be  shipped,  that  Dunlop  &  Co., 
by  the  authority  of  Robson  the  consignee,  were  to  eflfect  or  ought 
to  effect  an  insurance  on  such  goods,  that  Robson  was  to  pay  the 
freight  and  did  pay  it,  and  that  from  the  moment  that  the  goods 
were  on  board  the  vessel  the  interest  of  Dunlop  &  Co.  was  at  an 
end.     The  question  was,  whose  were  the  goods  and  in  whom  was 
the  property  at  the  time  of  the  loss.     It  is  clear  that  the  insurance 
was  to  be  against  loss  by  the  perils  of  the  sea,  on  behalf  and  at  the 
expense  of  Robson ;  so  that  if  there  was  no  insurance  he  was  the 
person  at  whose  risk  the  goods  were,  so  far  as  the  perils  of  the  sea 
were  concerned.     It  is  absurd  to  admit  that  such  was  the  case,  and 
yet  to  contend  that  any  risk  of  any  other  kind  was  not  his,  but  the 
consignors.     It  is  impossible  to  distinguish  these  two  matters — the 
goods  were  at  the  risk  of  the  consignee.    In  Dutton  v.  Sohntonson  (i), 

[  ♦cu  ]      Lord  Alvanley  considered  *an  argument  of  the  sort  now  set  up, 

(1)  7  E.  R.  883  (3  Bos.  &  P.  682). 
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and  showed  that  to  admit  it  would  only  lead  to  confusion  and  error  dunlop 
in  the  application  of  the  law  of  stoppage  in  transitu.  There  is  no  lambeet. 
doubt  that  an  action  for  goods  sold  and  delivered  will  not  lie 
unless  the  goods  are  so  dealt  with  as  to  operate  as  a  delivery  to 
the  vendee.  But  there  may  be  an  action  for  goods  bargained 
and  sold,  but  not  for  goods  sold  and  delivered.  In  this  case  no 
particular  conveyance  was  named.  It  was  named  in  Dawes  v. 
Peck  (i),  and  there  Lord  Ken  yon  held  that  the  delivery  to  the 
carrier  operated  as  a  delivery  to  the  purchaser.  In  Brown  v. 
Hodgson  (2),  the  distinction  was  taken  between  goods  sent  from 
one  part  of  England  to  another,  and  goods  sent  from  England  to 
a  foreign  country,  and  it  was  argued  that  in  the  former  case  a 
delivery  to  the  carrier  was  a  delivery  to  the  consignee.  No  objection 
was  taken  to  that  argument,  which,  if  well  founded,  must  certainly 
most  strongly  aflfect  the  decision  in  this  case.  In  King  v. 
Meredith  {s),  it  was  clearly  laid  down  that  as  soon  as  goods  were 
delivered  to  a  carrier  they  were  at  the  risk  of  the  purchaser,  though 
the  carrier  was  paid  by  the  vendor ;  Mr.  Justice  Lawrence  observ- 
ing, that  the  mode  in  which  the  carrier  was  to  be  paid  made  no 
difference.  The  plaintiff,  by  paying  the  carrier,  did  not  become 
the  insurer  of  the  spirits  while  they  were  in  the  carrier's  hands. 
The  question  is  not  who  paid  the  carrier,  but  at  whose  risks  the 
goods  were  to  be  carried ;  and  all  the  cases  show  that  the  charges 
for  freight  and  insurance  being  paid  by  the  consignee,  he  was  the 
person  at  whose  risk  the  goods  were  carried.  Lord  Alvanley  has 
shown  that  the  question  as  to  the  right  of  stoppage  in  transitu 
has  nothing  to  do  with  the  question  of  the  vesting  of  the  property. 
♦The  right  to  stop  in  transitu  is  the  only  right  which  remains  to  [  •615  ] 
the  vendors  from  the  moment  that  the  goods  are  shipped  on  board 
the  vessel,  and  that  right  is  chiefly  referrible  to  the  fact  that  the 
condition  on  which  the  purchase  was  made  has  been  unfulfilled. 
Nothing  would  be  more  dangerous  than  to  say  that  where  the 
right  of  action  has  once  accrued,  it  can  be  barred  by  matters 
subsequently  taking  place  between  the  parties.  Such  a  doctrine 
is  expressly  negatived  in  Daives  v.  Peck  (4).  In  Yates  v.  White  (5), 
which  occurred  in  the  Court  of  Common  Pleas,  in  Hilary  Term, 
1838,  there  was  an  action  by  the  owner  of  one  vessel  against  the 
owner  of  another,  for  running  down  the  plaintiff's  vessel.     The 

(1)  4  R.  E.  675  (8  T.  E.  330).  (4)  4  R.  R.  675  (8  T.  R.  330). 

(2)  2  Camp.  36.  (5)  Arnold,  85. 

(3)  2  Camp.  639. 
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DuNLop  plaintiff  had  a  verdict  upon  the  trial,  but  the  case  going  before  an 
Lambert,  arbitrator,  certain  special  facts  were  stated  for  the  opinion  of  the 
Court.  It  was  clear  that  the  plaintiff's  vessel  was  run  down  by 
the  negligence  of  the  defendant's  master,  but  it  appeared  that 
since  the  damage  had  accrued  the  plaintiff  had  recovered  the 
whole  amount  of  the  damage  from  the  underwriters  with  whom 
he  had  insured  the  vessel.  At  the  time,  therefore,  when  the  action 
was  brought  he  had  not  sustained  any  damage,  for  the  whole  loss 
had  been  made  good  to  him.  Under  these  circumstances  it  was 
argued  that  the  action  was  not  maintainable,  because,  being  an 
action  for  damages,  he  could  only  sustain  it  in  respect  of  the 
damage  he  had  actually  suffered,  so  that  if  he  recovered  at  all  it  must 
be  merely  a  verdict  with  nominal  damages.  The  Court  of  Common 
Pleas,  however,  after  a  very  elaborate  argument,  held  the  action 
to  be  maintainable  for  the  whole  amount  of  the  damage  sustained  ; 
the  Judges  declaring  that  it  was  quite  foreign  to  the  question, 
[  ♦616  ]  whether  by  matter  subsequently  *occurring  any  compensation  from 
any  other  had  been  obtained  by  the  party  injured  :  that  though  he 
had  not  at  that  time  sustained  damage,  he  was  still  entitled  to 
recover ;  and  if  any  other  person  had  paid,  under  a  legal  liability 
as  between  himself  and  the  plaintiff,  a  compensation  demandable 
in  consequence  of  that  damage  having  occurred,  the  plaintiff  might 
become  a  trustee  for  him,  but  that  that  circumstance  did  not  make 
any  difference  as  to  the  parties  then  before  the  Court.  It  is  clear, 
upon  that  authority,  that  the  legal,  not  the  equitable,  rights  of  the 
parties  are  to  be  looked  to.  In  Abbott  on  Shipping  (i),  after  stating 
the  form  of  a  bill  of  lading  which  makes  the  goods  deliverable  to 
the  consignee  or  his  assignee,  it  is  said,  "It  is  proper,  however, 
to  notice  here,  that  if  the  person  to  whom  the  delivery  may  be  so 
ordered  is  only  an  agent  for  the  shipper,  and  has  no  property  in  the 
goods,  he  cannot  maintain  an  action  in  his  own  name  against  the 
master  for  not  delivering  them  ;  "  and  a  case  of  Waring  v.  Cox  (2), 
in  1808,  before  Lord  EUenborough,  is  cited.  This  passage  shows 
that  the  right  of  the  consignor  to  maintain  the  action  can  only 
exist  in  an  exceptive  case ;  and  in  truth  all  the  authorities  show 
that  it  is  the  universal  practice  that  the  consignee  should  bring  the 
action.  In  Gatcliffe  v.  Bourne,  which  was  tried  the  other  day  in 
the  Court  of  Common  Pleas,  a  bill  of  exceptions  was  tendered  on 
other  points;  but  though  the  action  there  was  the  same  as  the 
present,  it  never  occurred  to  the  defendant's  counsel  that  any 
(I)  4th  Edit.  227 ;  5th  Edit.  216.  (2)  1  Camp.  369. 
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objection  arose  on  the  ground  that  the  consignee  was  the  plaintiff.       Dunlop 
All  the  authorities,  therefore,  go  to  show  that  the  consignee  is     lambebt. 
the  proper  person   to  bring  the  action,  unless  there  is  a  direct 
contract  to  the  contrary.     In  this  case  there  *is  no  such  contract,       [  •617  ] 
and  the  general  rule  must  be  applied ;  and  then  the  direction  of 
the  LoBD  President  was  right,  and  the  judgment  of  the  Court 
below  must  be  affirmed. 

Sir  W.  Follett,  in  reply : 

The  objections  now  intended  to  be  argued  must  be  recalled  to  the 
attention  of  the  House.  The  first  is,  that  on  the  issue  in  question 
the  point  of  law  on  which  the  Judge  directed  the  jury  to  find  for  the 
vendor  did  not  arise  at  all. 

(Lord  Brougham  :  The  liability  to  the  pursuer  is  the  question. 
Does  B.  owe  A.  a  given  debt  ?  Would  not  that  raise  the  question 
whether  A.  or  C.  was  the  creditor,  without  pleading  ?) 

It  might  do  so  in  some  instances,  but  not  in  this  particular  case. 

Other  matter  besides  the  direct  issue  could  not  arise  here,  because 

that  would  be  an  interference  with  the  regulations  of  the  statute. 

Secondly,  it  is  not  denied,  on  the  other  side,  that  if  it  is  important 

that  the  goods  should  be  found  to  have  been  at  the  risk  of  the 

plaintiff,  that  question  ought  to  have  been  submitted  to  the  jury, 

and  the  Judge  had  no  right  to  take  the  decision  of  it  into  his  own 

hands.     The  third  objection  is,  that  the  particular  facts  of  this 

case,  on  which  the  right  of  the  consignor  must  depend,  were  not 

sufficiently  found.    Had  this  been  done,  the  evidence  would  have 

shown  beyond  all  doubt  that  the  spirits  were  at  the  risk  of  the 

pursuers;  that  Eobson  was  not  to  be  deemed  the  owner  of  the 

spirits  till  they  had  been  landed  on  the  quay  at  Newcastle.     If, 

therefore,  this  question  had  not  been  kept  from  the  jury,  it  must 

have  been  decided  in  favour  of  the  appellants.    Bights  of  action  are 

assignable  in  Scotland,  though  not  in  England.    Let  it  be  admitted 

that  the  consignee  might  maintain  the  action,  it  does  not  follow  that 

the  ^consignor  might  not.     If  there  is  a  doubt  about  the  facts,  the       [  *618  ] 

case  ought  to  be  submitted  to  another  jury.     This  is  not  like  the 

case  of  a  shipment  being  made  in  the  name  of  a  third  party,  and 

the  owner  keeping  only  a  lien  on  the  goods.      Here  they  were 

shipped  in  the  name  of  the  consignor,  and  this  is  different  from  the 

cases  where  the  owner  of  the  ship  had  to  look  for  the  freight  to  the 
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DuNLOP  not  alone  a  conclusive  evidence  of  ownership, — as  where  the  party 
Lambert,  undertaking  to  consign,  undertakes  to  deliver  at  a  particular  place, 
the  property,  till  it  reaches  that  place  and  is  delivered  according  to 
the  terms  of  the  contract,  is  at  the  risk  of  the  consignor.  And 
again,  though  in  general  the  following  the  directions  of  the  con- 
signee, and  delivering  the  goods  to  a  particular  carrier,  will  relieve 
the  consignor  from  the  risk,  he  may  make  such  a  special  contract, 
that,  though  delivering  the  goods  to  the  carrier  specially  intimated 
by  the  consignee,  the  risk  may  remain  with  him  ;  and  the  consignor 
niay,  by  a  contract  with  the  carrier,  make  the  carrier  liable  to  him- 
self. In  an  infinite  variety  of  circumstances,  the  ordinary  rule  may 
turn  out  not  to  be  that  which  regulates  the  liabilities  of  the  parties. 
Now,  the  Lord  President  laid  down  the  rule  to  the  jury  as  if  there 
could  be  no  exception  to  the  operation  of  it  And  that  seems  to  me 
to  be  the  first  error  in  the  direction.  The  Lord  President  stated 
it  as  a  rule  without  an  exception,  that  because  the  freight  and 
insurance  were  paid  by  the  consignor,  who  charged  the  consignee 
with  their  amount,  the  risk  was  therefore  necessarily  with  the 
consignee — that  there  was  consequently  no  right  to  inquire  what  was 
the  particular  transaction  between  the  parties — but  that,  because  of 
that  circumstance  alone,  the  consignor  could  not  recover.  On  that 
direction  the  jury  found  a  verdict  for  the  defendants,  on  the  particular 
issue  which  involved  the  question  of  the  right  to  maintain  the  action. 
[  ^622  ]  A  reference  to  the  authorities  shows  that  no  such  *invariable  rule 

exists,  and  that  the  circumstance  relied  on  by  the  Lord  President 
is  not  conclusive.  His  Lordship  directed  the  jury  that  that  fact 
was  conclusive;  so  conclusive  that  it  withdrew  from  their  considera- 
tion other  circumstances  which,  in  another  state  of  things,  it  might 
be  material  to  consider.  But  the  circumstance  is  not  conclusive  : 
indeed,  to  show  that  it  is  not,  I  need  only  remind  your  Lordships 
that  if  a  man  in  London  purchases  goods  at  Edinburgh  or  New- 
castle, he  must  pay,  in  addition  to  the  real  price  of  the  goods,  the 
charge  of  their  conveyance :  he  either  pays  it  directly  to  the  carrier, 
if  they  are  carried  on  his  account,  or  indirectly  to  the  vendor  in  the 
shape  of  an  increased  price,  if  the  vendor  takes  on  himself  the 
charge  of  conveying  them.  The  same  observation  may  be  made 
with  regard  to  the  insurance ;  so  that  it  comes  to  the  same  thing 
whether  the  money  paid  to  the  consignor  for  the  goods  does  or  does 
not  include  the  cost  of  the  carriage  and  the  insurance,  since  in  the 
end  both  are  in  fact  paid  by  the  consignee.  All  that  is  proved  by 
the  invoice  in  this  case  is,  that  the  consignee  paid  the  cost  price  of 
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the  goods,  and  was  charged  with  the  freight  and  insurance.     That      dunlop 
circumstance  alone  is  not,  therefore,  decisive.  Lambebt. 

The  opinion  which  I  am  now  offering  to  your  Lordships  does  not 
rest  on  general  principles  only ;  it  has  been  the  subject  of  several 
decided  cases.  But  before  referring  to  them,  I  will  again  call  your 
Lordships'  attention  to  the  summons,  which  states  the  special  con- 
tract between  the  consignor  and  consignee,  by  which  the  former 
undertook  to  deliver  the  goods  at  Newcastle.  If  the  fact  thus  stated 
had  been  clearly  made  out  by  the  evidence,  the  consignee  would  have 
been  proved  to  have  nothing  to  do  with  the  spirits  *till  they  got  to  [  '623  ] 
Newcastle,  and  were  delivered  to  him  there.  If  such  a  contract 
existed,  it  ought  to  have  been  admitted  to  proof.  It  might  have 
turned  out  that  the  existence  of  such  a  contract  was  not  made  out 
to  the  satisfaction  of  the  jury,  but  it  appears  that  it  was  not  left  to 
their  consideration ;  the  Lord  President,  on  the  evidence  that  the 
charges  of  freight  and  insurance  were  to  be  paid  by  the  consignee, 
having  withdrawn  all  other  questions  from  the  consideration  of  the 
jury,  and  directed  them  to  find  a  verdict  for  the  defendants. 

To  show  that  the  circumstance  relied  on  by  the  Lord  President 
as  justify uig  such  a  conclusion  is  not  in  itself  decisive,  I  shall  now 
refer  to  some  of  the  cases  on  that  subject.  The  first  in  point  of 
date  is  that  of  Davis  and  another  v.  James  (i).  There  it  was  alleged 
that  the  vendors  had  delivered  certain  goods  to  a  carrier,  who 
undertook  to  carry  for  a  certain  price,  and  to  deliver  within  a  certain 
time.  The  goods  were  lost,  and  the  consignor  having  brought  an 
action  to  recover  the  amount  of  their  value,  the  argument  was 
raised,  as  in  the  present  case,  that  the  consignee  alone  was  entitled 
to  maintain  such  an  action,  for  that  the  consignors  parted  with 
their  property  in  the  goods  on  delivering  them  to  the  carrier.  But 
Lord  Mansfield  said  (2),  **  There  is  neither  law  nor  conscience  in  the 
objection :  the  vesting  of  the  property  may  differ  according  to  the 
circumstances  of  cases ;  but  it  does  not  enter  into  the  present 
question.  This  is  an  action  upon  the  agreement  between  the 
plaintiffs  and  the  carrier.  The  plaintiffs  were  to  pay  him.  The 
action  is  properly  brought  by  the  persons  who  agreed  with  him,  and 
who  were  to  pay  him."  *The  next  case  is  that  of  Moore  v.  Wilson  (3).  [  0^21  ] 
That  was  assumpsit  against  a  common  carrier,  for  not  safely  carrying 
and  delivering  goods.  The  plaintiffs  were  the  consignors.  The 
declaration  was  on  an  undertaking  to  carry  the  goods  ''  for  a  certain 

(1)  0  Burr.  2680.  (3)  1  R.  E.  347  (1  T.  E.  659). 

(2)  Id.  ih. 
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DuNLOp  hire  and  reward  to  be  paid  by  the  plaintiffs."  It  was  proved  at  the 
Lambert,  trial  that  Clarke,  the  consignee,  had  agreed  with  the  plaintiflFs  to  pay 
the  carriage  of  the  goods.  On  this  it  was  objected  that  the  evidence 
did  not  support  the  declaration,  and  the  plaintififs  were  nonsuited. 
But  on  a  motion  for  a  new  trial,  Mr.  Justice  Bulleb  said  that  he 
had  mistaken  the  law,  "  for  that,  whatever  might  be  the  contract 
between  the  vendor  and  the  vendee,  the  agreement  for  the  carriage 
was  between  the  carrier  and  the  vendor ; "  and  the  rule  for  the  new 
trial  was  made  absolute.  The  case  of  Dawes  v.  Peck  (i)  was  referred 
to,  for  the  purpose  of  supporting  the  direction  of  the  Lord  Prbsidbnt  ; 
but  in  my  opinion  it  does  not  go  so  far.  That  was  an  action  on  the 
case  by  the  consignor  of  goods  against  a  common  carrier,  for  not 
safely  carrying  according  to  his  undertaking.  The  goods  had  been 
sent  conformably  to  the  orders  of  the  consignee,  and  by  the  carrier 
he  had  pointed  out ;  and  there  the  plaintiff  was  nonsuited,  because 
Lord  Kenyon  thought  that,  under  the  circumstances  of  that  case, 
the  legal  property  in  the  goods  was,  by  the  delivery  to  the  carrier, 
vested  in  the  consignee.  A  motion  was  afterwards  made  for  a  new 
trial ;  but  the  Court,  thinking  that  there  were  no  special  circum- 
stances to  take  that  case  out  of  the  general  rule,  refused  the  new 
trial.  Dutton  v.  Solmnonson  (2)  was  a  case  of  the  same  kind.  Both 
these  cases,  therefore,  are  inapplicable  to  the  present;  for  here 
[  *625  ]  *there  are  special  circumstances  which  do  vary  the  general  rule. 
The  converse  of  the  two  cases  I  have  just  mentioned,  was  presented 
to  the  Court  in  Sargent  v.  Morris  (3).  There  the  captain  of  a  vessel 
was  to  deliver  goods  for  the  consignor,  and  in  his  name  to  the  con- 
signee. At  the  time  of  the  shipment  the  consignee  had  no  property 
in  the  goods ;  the  consignee  had  insured  the  goods,  and  had  paid 
the  premiums  in  advance  before  the  arrival  of  the  ship ;  but  it  was 
there  held  that  the  action  must  be  brought  in  the  name  of  the 
consignor,  because  it  appeared  that  in  fact  the  shipment  there  was 
made  on  behalf  of  the  consignor,  at  his  risk  and  for  his  benefit. 
The  direction  of  the  Lord  President  here  cannot  be  maintained 
without  overruling  that  case ;  for  he  refused  to  admit  the  special 
circumstances  of  this  case  to  be  taken  into  consideration  by  the 
jury.  In  Brown  v.  Hodgson  (4),  Lord  Ellenborouoh  held  that  goods 
described  in  a  bill  of  lading  as  **  shipped  by  order  and  on  account 
of  the  consignee,"  must  be  taken  to  be  goods  the  property  in  which 
vested  in  the  consignee  from  the  time  at  which  they  were  put  on 

(1)  4  E.  R.  675  (8  T.  R.  330).  (3)  22  R.  R.  382  (3  B.  &  Aid.  277). 

(2)  7  R.  R.  883  (3  Bos.  &  P.  582).  (4)  2  Camp.  36. 
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board  the  ship;  and  that  coneeqiiently  the  consignor  could  not  Dunlop 
maintain  an  action  against  the  shipowner  for  non-delivery.  The  lambket. 
case  of  King  v.  Meredith  (i)  seems  at  first  to  be  opposed  to  that 
ruling ;  that  was  an  action  for  the  value  of  goods  consigned  to  the 
defendant.  But  there  no  special  contract  appeared;  and  though 
the  carrier  was  in  fact  paid  by  the  consignors,  that  fact  alone  was 
not  held  sufficient  to  destroy  the  effect  of  the  general  rule,  that  the 
moment  the  property  was  delivered  to  the  carrier,  it  vested  in  the 
consignee :  Mr.  Justice  Lawrence  observing  that  the  plaintiffs,  by 
paying  ♦the  carrier,  did  not  become  insurers  of  the  spirits  while  in  [  *626  ] 
his  hands.  The  case  of  Joseph  v.  K710X  (2),  is  a  very  strong  one  on 
this  subject,  and  shows  most  distinctly  that  no  general  inference  of 
law  will  arise  where  there  are  special  circumstances  showing  a  par- 
ticular contract  between  the  parties.  There  the  plaintiffs,  who  carried 
on  business  in  London,  were  the  agents  of  the  consignors,  who  were 
merchants  at  Amsterdam ;  and  the  goods  were  shipped  by  the  plain- 
tiffs at  London,  to  be  carried  to  Surinam,  and  there  delivered  to  one 
Levy  Davids.  The  bill  of  lading  stated  that  the  goods  were  shipped 
by  the  plaintiffs,  that  they  were  to  be  delivered  to  Davids  at  Surinam, 
and  that  the  freight  was  paid  in  London.  It  was  proved  that  the 
plaintiffs  had  themselves  sworn,  in  an  answer  to  a  bill  in  equity, 
that  they  believed  the  goods  to  be  the  goods  of  Davids.  It  was 
objected  that  the  plaintiffs  could  not  maintain  the  action,  because 
they  had  no  interest  in  the  goods ;  but  Lord  Ellbnborough  held 
that  this  was  the  case  of  a  contract  established  by  the  bill  of  lading, 
and  that  the  plaintiffs  therefore,  from  whom  the  consideration  moved, 
and  to  whom  the  promise  was  made,  might  maintain  the  action. 

These  authorities,  therefore,  establish  in  my  mind  the  propositions 
which  are  necessary  to  be  adopted,  in  order  to  overrule  this  direction 
of  the  Lord  President.  I  am  of  opinion,  that  although,  generally 
speaking,  where  there  is  a  delivery  to  a  carrier  to  deliver  to  a 
consignee,  he  is  the  proper  person  to  bring  the  action  against  the 
carrier  should  the  goods  be  lost ;  yet  that  if  the  consignor  made  a 
special  contract  with  the  carrier,  and  the  carrier  agreed  to  take  the 
goods  from  *him,  and  to  deliver  them  to  any  particular  person  at  [  •627  ] 
any  particular  place,  the  special  contract  supersedes  the  necessity 
of  showing  the  ownership  in  the  goods ;  and  that,  by  the  authority 
of   the  cases  of  Davis  v.  James  (3),  and  Joseph  v.   Knox  (4),  the 

(1)  2  Camp.  639.  (4)  3  Camp.  320  [to  be  reprinted  in 

(2)  3  Camp.  320.  a  supplemental  volume  of  the  Bevised 

(3)  5  Burr.  2680.  Eeports]. 
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consignor,  the  person  making  the  contract  with  the  carrier,  may 
maintain  the  action,  though  the  goods  may  be  the  goods  of  the 
consignee. 

But  further,  the  authorities  seem  to  me  to  establish  that  the  con- 
signor is  entitled  to  maintain  the  action  where  there  is  a  contract  to 
deliver  at  a  particular  place,  provided  the  risk  appears  in  fact  to  be 
still  on  him.  The  circumstance  of  paying  the  freight  or  the  insur- 
ance, though  a  circumstance  to  be  taken  into  consideration,  is  not 
in  itself  conclusive  on  the  question  of  property,  nor  is  it  conclusive 
on  the  right  to  sue.  The  Lobd  Presidbnt  held  it  to  be  conclusive 
on  these  points,  and  therefore  shut  out  from  the  jury  the  considera- 
tion of  other  facts  in  the  case.  In  so  doing,  I  think  that  his 
direction  was  erroneous.  I  think  that  there  are  two  objections  to 
the  mode  in  which  he  left  the  case  to  the  jury  :  first,  that  he  with- 
drew from  their  consideration  the  question,  whether,  in  fact,  the 
goods  had  been  delivered  to  the  carrier  on  the  risk  of  the  consignors 
or  the  consignee ;  and,  secondly,  that  he  directed  the  jury  to  find  a 
verdict  without  previously  determining  the  question,  whether  there 
was  a  special  contract  between  the  consignors  and  the  consignee, 
which  might  have  enabled  the  pursuers  to  recover  in  the  action. 
It  is  not  necessary  for  your  Lordships  to  inquire  in  what  form  that 
question  ought  to  be  left  to  the  jury,  the  question  on  the  bill  of 
exceptions  being  generally  whether  the  direction  of  the  Judge  was 
in  point  of  law  correct.  I  am  of  opinion  *that  it  was  not  correct, 
and  that  the  interlocutor  disallowing  the  bill  of  exceptions  ought 
therefore  to  be  reversed. 


Cause  remitted,   ivith  directions   to  allow  the  bill  of 
exceptions* 


1889. 

March  14,  15. 
Aug,  26. 

Lord 

Gotten  HAH, 

L.C. 

[628] 


Appeal  from  the  Court  op  Session. 
HOKNE  AND  Another  v.  MACKENZIE  and  Another. 

(6  Clark  &  Finnelly,  628—645.) 

Evidence — Direction  to  Jury — Fishery — "  Biver." 

A.,  a  surveyor,  made  a  survey  or  report,  which  he  furnished  to  his 
employers.  Being  afterwards  called  as  a  witness,  he  produced  a  printed 
copy  of  this  report,  on  the  margin  of  which  he  had,  two  days  before,  to 
assist  him  in  giving  his  explanations  as  a  witness,  made  a  few  jottings. 
The  report  had  been  made  up  from  his  original  notes,  of  which  it  was  in 
substance,  though  not  in  words,  a  transcript  Held,  that  he  might  look  at 
this  printed  copy  of  the  report,  to  refresh  his  memory. 

Upon  an  issue  whether  certain  defendants  had  wrongfully  fished  for 
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salmon  by  means  of  stake-nets,  placed  in  situations  prohibited  by  statute,         Hobne 
where  the  question  was  what  was  to  be  considewd  *' river,"   and  what  v. 

**  sea,"  a  direction  that  "  the  thing  to  be  looked  to  is  the  fact  of  the  absence    Mackenzie. 
or  the  prevalence  of  the  fresh  water,  though  strongly  impregnated  with 
salt,"  is  erroneous. 

The  mouth  of  a  river  comprehends  the  whole  space  between  the  lowest 
ebb  and  the  highest  flood  mark  (I). 

The  points  argued  in  this  case  arose  out  of  an  action  of  suspen- 
sion   and    interdict    instituted    by  the   present    respondents,   as 
pursuers,  against  the  appellants,  *as  defenders,  for  the  purpose  of      [  ♦629  ] 
putting  an  end  to  the  use  of  stake-nets  and  other  illegal  engines  in 
fishing  salmon  within  the  firth  of  Cromarty. 

The  general  question  between  the  parties  was  reduced  to  the 
form  of  an  issue,  which  was  repeated,  mutatis  mutandis,  in  regard 
to  each  of  the  several  defenders,  and  amounted  to  this.  Whether 
the  defenders  wrongfully  fished  for  salmon  in  the  firth  of  Cromarty, 
by  means  of  stake-nets,  yairs,  or  other  engines,  placed  in  situations 
prohibited  by  the  statutes  (2). 

A  jury  trial  took  place,  which  occupied  three  days,  and  a  verdict 
was  returned  in  favour  of  the  pursuers,  against  all  the  defenders. 
A  bill  of  exceptions  was  tendered  by  the  defenders,  as  well  as  a 
motion  made  for  a  new  trial. 

There  are  two  exceptions  taken. 

The  first  relates  to  a  decision  of  the  presiding  Judge,  by  which 
his  Lordship  allowed  a  scientific  witness  for  the  pursuers  to  have 
before  him  and  to  refer  to,  in  giving  his  evidence,  a  printed  report 
made  out  by  himself. 

The  second  relates  to  the  direction  of  the  Judge,  in  point  of  law, 
on  the  whole  case,  in  his  charge  to  the  jury. 

The  first  exception  arose  upon  the  examination  of  the  pursuers'        [  630  ] 
first  witness,  George  Buchanan,  civil  engineer.    Mr.  Buchanan  had 

(1)  Distinguished  by  Stephen,  J.,  away."  But  this  Act  contained  a 
in  BeeceY.  ilfi7/er(1882)8  Q.B.D.626.  proviso,  declaring  that  it  should  not 
— E.  C.  extend  "  to  the  craves  and  yairs  being 

(2)  Several  statutes  were  passed  in  upon  the  watei-s  of  the  Solway."  In 
1424,  1427,  1429,  1469,  1477,  1488,  the  case  of  DalgleUh  v.  The  Bake  of 
and  1563,  to  prevent  the  use  of  **  yairs  AihoU  16  K.  R  126  (5  Dow,  282), 
and  cruffis**in  **  fresh  waters,  where  Lord  Eldon  distinctly  declared  his 
the  sea  flows  and  ebbs."  The  statute  opinion,  that  *' stake-nets  fell  within 
of  1488  ordained,  that  they  should  be  the  meaning  of  the  word  '  yairs,'  used 
destroyed  '*  in  salt  waters,  where  the  in  the  statutes ;  and  he  thought  like- 
sea  ebbs  and  flows.''  The  Act  of  1563  wise,  that  there  were  other  words  in 
re-enacted  the  Act  of  1488,  with  this  these  statutes  which  would  compre- 
addition,  **  that  aU  craves  and  yairs  hend  them  as  nets  within  the  prohibi- 
that  are  set  of  late  upon  sands  and  tions  enacted." 

shoals  far  within  the  water,  be  done 

11—2 


164.  1839.     H.  L.     6  CL.  &  FIN.  680—631.  ^r.r. 

HoRNK  scarcely  commenced  giving  his  evidence,  when  the  examination 
Mackenzie,  was  interrupted  by  the  following  procedure,  as  set  forth  in  the  bill 
of  exceptions : 

''  At  this  stage  of  the  examination  of  the  said  George  Buchanan, 
the  counsel  learned  in  the  law  for  the  said  defenders  did  object  to 
the  witness  having  before  him  a  printed  paper,  while  giving  his 
testimony.  And  the  witness  being  examined  as  to  the  said  printed 
paper,  deponed,  that  it  was  a  copy  of  a  report  which  he  had  made 
to  the  pursuers,  on  their  employment,  and  on  the  margin  of  which 
he  had,  two  days  ago,  made  a  few  jottings.  The  witness  stated 
that  he  had  his  original  note-book  with  him,  and  that  these  jottings 
are  not  in  it,  though  their  materials  are.  He  could,  with  a  little 
time,  repeat  the  calculations  of  which  these  jottings  consist,  but  he 
happened  to  make  them,  with  a  view  to  his  own  explanations  as  a 
witness,  on  the  margin  of  the  printed  copy.  His  report  is  dated 
1st  November,  1836.  It  is  made  from  his  original  notes,  but  it  is 
not  a  literal  transcript  of  them ;  but  in  substance  it  is  the  same. 
Whereupon  the  said  counsel  for  the  defenders  did  object  to  the 
said  witness  being  allowed,  while  giving  his  testimony,  to  have 
before  him,  and  refer  to  the  said  printed  paper  and  notes  written 
thereon,  which  were  not  made  at  the  time  of  making  the  survey  or 
observations  with  reference  to  the  firth  of  Cromarty.  But  the  said 
Lord  CocKBURN,  after  looking  at  the  said  printed  paper  and  notes, 
repelled  the  objection.  Whereupon  the  said  counsel  for  the  said 
defenders  did  then  and  there  except  to  the  aforesaid  judgment  of  the 
[  •esi  ]  said  Lord  Cockburn,  and  insisted  that  the  said  George  *Buchanan 
ought  not,  in  giving  his  testimony,  to  be  allowed  to  have  the  said 
paper  and  jottings  thereon  before  him,  or  to  refer  thereto,  and 
that  such  testimony  so  given  could  not  be  received  as  legal  and 
competent  evidence." 

The  second  exception  related  to  the  charge  given  to  the  jury  by 
the  presiding  Judge. 

The  direction  excepted  to  was  in  the  following  terms:  "Now, 
assuming  the  machines  to  have  been  used,  the  point  is,  whether 
they  were  so  wrongfully  ?  There  are  many  circumstances  which 
might  have  made  the  use  of  them  wrongful ;  but  the  only  ground 
on  which  they  can  be  held  to  have  been  so  under  these  issues,  is, 
that  they  were  placed  in  illegal  situations.  Hence  the  full  question 
put  to  you  is,  whether  salmon  were  wrongfully  fished  by  means  of 
these  engines,  '  placed  in  situations  prohibited  by  law.' 

*'  It  may  naturally  occur  to  you  as  odd,  that  a  question  so  much 
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involved  in  law  should  be  put  to  you.  But  it  was  unavoidable.  Hokkk 
Because,  though  a  Court  may  give  the  legal  rule,  which  permits  or  mackenzib, 
condemns  these  machines,  according  to  circumstances,  the  deter- 
mination of  the  circumstances,  that  is,  of  the  facts  to  which  the 
rule  is  to  be  applied,  is  the  proper  province  of  a  jury.  I  shall 
therefore  begin  by  giving  you  as  much  of  the  law  as  is  necessary, 
and  shall  then  leave  you,  with  such  observations  as  may  appear  to 
me  to  be  proper,  to  apply  this  law  to  what  you  shall  think  the  true 
import  of  the  evidence. 

''  I  say,  as  much  as  is  necessary ;  for  it  is  not  necessary  for  the 
determination  of  this  particular  case,  that  I  should  give,  or  attempt 
to  give  you,  a  catalogue,  or  a  description,  of  all  the  circumstances, 
even  of  situation,  under  which  stake-nets  may  be  lawful,  or  the 
reverse  ;  many  of  them  having  no  application  to  *this  case ;  and  it  [  •632  ] 
is  needless  to  encumber  ourselves  with  legal  matter  that  is  super- 
fluous. Nor  shall  I  trouble  you  by  any  observations  either  on  the 
history  or  on  the  policy  of  the  law.  These  may  be  useful  to 
lawyers,  by  assisting  them  to  put  the  right  construction  on 
disputed  statutes ;  but  they  are  of  little  or  no  use  after  the  con- 
struction of  these  statutes  is  fixed ;  and  least  of  all  to  juries,  who, 
without  any  reasoning  on  the  subject,  must  take  the  law  as  they 
receive  it  from  the  Court. 

"  Now  I  have  to  lay  it  down  to  you,  in  the  first  place,  that 
the  statutes,  as  explained  by  decisions,  make  these  machines 
unlawful  if  they  be  placed  in  what  is  usually  known  as  a  river 
in  the  ordinary  sense  of  this  word.  You  have  heard  enough  in 
this  case  to  let  you  know  that  science  and  investigation  may 
discover  rivers  where  the  uninformed  eye  cannot  or  does  not 
trace  them.  Of  this  case  I  shall  speak  instantly.  All  I  now 
say  is,  that  this  apparatus  is  prohibited  by  law,  if  it  be  placed 
in  a  river. 

**  In  the  second  place,  there  are  many  rivers  which  only  join  the 
ocean  through  a  firth,  or  through  a  long  land-locked  valley,  where 
the  fresh  and  salt  waters  meet.  In  this  situation  it  will  probably 
depend  upon  external  appearances  whether  ordinary  observers  will 
say  that  the  space  is  occupied  by  the  sea,  or  by  the  river,  or  by 
both.  If  it  shall  be  so  fully  and  distinctly  occupied  by  the  flowing 
fresh  water,  as  that  it  is  really  a  river,  though  the  common  river 
features  may  be  periodically  effaced  by  the  tide,  it  comes  under 
the  preceding  rule  ;  that  is,  being  still  a  river,  these  machines  are 
unlawful. 
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HoBNE  "Moreover,  rivers  have  estuaries;  that  is,  spaces  intermediate 

Mackenzib.  between  the  strictly  proper  river  and  the  strictly  proper  sea. 
[  •633  ]  Through  these  partly  fresh  *and  partly  salt  estuaries,  though  its 
ordinary  river  features  may  be  impaired,  or  at  high  tides  even 
obliterated,  the  river  still  does  in  truth  exist  and  operate ;  though 
its  existence  be  only  continued  among  sands  and  shaulds,  through 
which  it  has  to  work  its  way,  struggling  with  the  tide.  Now  these 
structures  are  also  unlawful  in  these  estuaries.  Not  that  estuaries 
are  specially  mentioned  by  name  in  the  statutes,  neither  are  friths. 
But  the  estuary  is  a  part  of  the  river,  and  is  included  under  this 
word.  The  mere  name  is  of  little  importance.  The  thing  to  be 
looked  to  is  the  fact  of  the  absence,  or  of  the  prevalence  of  the 
fresh  water,  though  strongly  impregnated  by  salt.  Now,  where 
this  fresh  water  prevails,  though  in  the  estuary,  these  structures 
are  illegal ;  and  they  are  not  only  unlawful  (meaning  always  within 
the  ebbing  and  flowing  of  the  tide)  when  placed  in  the  channel  of 
the  estuary  that  is  always  covered  with  water,  but  they  are  so  also 
if  they  be  placed  on  the  sands  which  are  left  dry  by  the  ebbing  of 
the  sea. 

"  In  these  two  situations,  viz.  in  the  river,  or  in  its  land-locked 
estuary,  the  contrivances  are  illegal.  There  are  two  situations  of 
a  diflferent  description  in  which  they  are  lawful. 

**  For,  in  the  third  place,  some  rivers  terminate  without  passing 
through  any  frith  or  estuary,  and  are  lost  in  the  open  ocean  almost 
so  soon  as  they  touch  the  salt  water.  In  this  case,  stake-nets  are 
not  prohibited,  if  they  be  placed  away  from  the  immediate  mouth 
of  the  river,  though  situated  where  the  sea  ebbs  and  flows.  The 
ebbing  and  flowing  won't  of  itself  render  them  unlawful ;  because 
they  may  be  within  the  sphere  of  this  phenomenon,  and  yet  in  the 
pure  and  undoubted  sea. 
[  •631  ]  « In  the  fourth  place,  there  are  examples  in  which  *the  junction 

of  the  fresh  water  and  the  salt  does  not  take  place,  as  in  the  case 
last  put,  at  the  edge  of  the  open  ocean,  but  far  up  in  the  land, 
where  the  river  loses  itself  in  arms  or  in  bays  of  the  sea.  These 
portions  of  the  ocean  become  what  are  called  arms  of  the  sea, 
merely  because  they  happen  to  be  inclosed  within  ridges,  which 
guide  their  waters  into  the  interior.  But  this  circumstance  does 
not  make  these  arms  identical  with  estuaries.  They  are  the  sea. 
And  being  so,  these  machines,  if  placed  in  or  on  arms  of  the  sea, 
as  distinguished  from  the  estuaries  of  rivers,  are  not  unlawful. 
What  shall   be  held  to  be   an   arm,  and  what  an  estuary,  is  a 
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question  of  fact  for  you.     AH  I  say  as  to  the  rule  is,  that  if  there       Horne 
be  an   arm  distinct  from  an  estuary,  then,  in  that  arm,  or,  in    Mackenzie. 
other  words,  in  that  portion  of  the  sea,  these  fixed  traps  are  not 
illegal. 

''  The  substance  of  these  rules  is  merely  this,  that  to  make  the 
particular  engines  with  which  we  are  now  dealing  unlawful,  it 
must  be  proved  that  they  are  in  a  river,  or  in  its  estuary,  whether 
within  the  channel,  or  on  the  sands  made  dry  by  the  ebbing.  It  is 
the  pursuer's  business  to  prove  that  they  are  so  placed.  If  he 
shall  fail,  the  defenders  may  have  nothing  to  do.  But  if,  not 
content  with  relying  on  the  pursuer*s  failure,  the  defenders  choose, 
they  may  show,  and  they  have  tried  to  do  so,  that  their  structures 
are  truly  in  the  sea ;  whether  the  open  sea,  or  on  one  of  its  arms 
or  bays ;  and  if  so,  they  are  lawful. 

*'  In  short,  a  river  does  not  lose  its  legal  protection,  in  reference 
to  salmon-fishing,  merely  by  being  met  by  the  advancing  tide, 
provided  this  be  within  what  are  called  (though  usually  by  two 
Latin  words)  the  jaws  of  the  land,  and  provided  the  relative  size 
of  the  river,  and  the  other  circumstances,  shall  satisfy  a  jury, 
•that,  on  the  whole,  the  space  is  river,  including  in  this  term  its  [  *(j3B] 
estuary.  And,  on  the  other  hand,  the  sea  does  not  lose  its  privileges 
merely  because  a  river  flows  into  it,  or  flows  through  one  of  its 
arms  or  bays,  where  the  tide  ebbs  and  flows,  provided  the  relative 
smallness  of  the  stream,  and  other  circump.tances,  shall  satisfy  a 
jury,  that,  on  the  whole,  the  space  is  sea,  and  not  river  or  the 
continuation  of  a  river  through  its  estuary." 

This  exception  consisted  of  two  parts.  The  defenders,  in  the 
first  place,  objected  to  the  direction  in  point  of  law,  actually  given 
by  Lord  Cocebubn  ;  and,  in  the  second  place,  **  that  the  said  Lord 
CocKBURN  ought  not  to  have  directed  the  jury  in  point  of  law,  that 
the  engines  set  forth  in  the  issues  were  illegal  if  placed  in  estuaries, 
according  to  the  aforesaid  description  and  definition  of  them ;  and 
in  so  far  as  it  did  not  direct  the  jury  that  the  prohibitions  of  the 
statutes  could  not  extend  lower  down  than  to  the  point  where 
the  fresh  water  of  the  river  joined  the  salt  water  of  the  sea  at  low 
ebb  tide." 

The  bill  of  exceptions  was  argued  before  all  the  Judges  of  the 
Court  of  Session ;  and  by  their  unanimous  opinion,  the  following 
decree,  dated  10  July,  1838,  was  pronounced  :  **  The  Lords  disallow 
this  bill  of  exceptions,  but  find  no  expenses  due." 

The  defenders  appealed  against  this  decree. 
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HoBKB  Sir  F.  Pollock  and  Mr.  Pemberton,  for  the  appellants  : 

Mackbnzib.       The  witness  ought  not  to  have  been  permitted  to  look  at  the 

printed  report,  in  order  to  refresh  his  memory.     Such  a  practice 

is  not  in  accordance  with  those  rules  of  evidence  which  are  obeyed 

in  Scotland  as  well  as  in  England.    There  are  no  Scotch  autho- 

[  *636  ]      rities  precisely  relating  to  this  point,  and  it  is  therefore  ^absolutely 
necessary  to  resort  to  English  cases.     The  principles  of  evidence 
are  the  same  in  both  countries.    A  witness  looking  at  a  paper  for 
the  purpose  of  refreshing  his  memory,  must  use  the  original  not 
the  copy  of  a  document,  or  if  the  copy  is  to  be  referred  to  at  all,  it 
must  be  a  copy  of  the  whole,  and  not  a  mere  abstract.    In  the 
Courts  of  this  country,  a  most  ordinary  case  is  that  of  calling  a 
short- hand  writer,  and  referring  to  his  notes.    In  order  to  prove 
what  occurred  on  a  former  occasion,  it  is  not  necessary  even  in  the 
case  of  an  indictment  for  perjury,  to  call  a   short-hand  writer. 
Parol  evidence  may  be  given  of  what  passed,  but  the  more  usual 
and  in  such  a  case  almost  the  only  proper  way  is  to  call  a  short- 
hand writer.    When  called,  he  is  often  allowed  to  read  his  tran- 
script, but  he  is  obliged  to  have  his  original  notes  in  Court,  and 
may  be  called  on  to  read  them,  and  from  them  alone  to  give  his 
evidence  to  the  jury.    No  copy  can  be  used  unless  it  has  been 
made  in  the  presence  of  the  person  who  made  the  original,  or 
unless  that  person  has  examined  the  copy  with  the  original :  Burton 
V.  Plummerii).     In  Jones  v.  Stroud  {2) ,  the  rule  as  to  refreshing 
memory  was  held  very  strictly  by  Lord  Wynford.     There  it  was 
held  that  a  witness  had  no  right  to  refresh  his  memory  with  a  copy 
of  a  paper  made  by  himself  six  months  after  he  made  the  original, 
although  the  original  was  proved  to  be  so  covel'ed  with  figures  as 
to  be  unintelligible ;  and  the  rule  there  proceeded  on  the  ground 
that  the  original  having  been  written  nearly  at  the  time  of  the 
transaction,  it  had  a  strong  tendency  to  bring  back  to  the  mind  of 
the  writer  a  recollection  of  what  then  occurred.    It  is  perfectly 
[  *637  ]       clear  that  no  such  effect  can  be  produced  *in  the  mind  of  the 
witness  by  referring  to  a  printed  paper,  and  the  reason  for  its 
exclusion  is  on  that  account  extremely  strong.    The  principle  on 
which  a  witness  is  allowed  to  refer  to  a  written  paper  to  refresh  his 
memory,  is  clearly  laid  down  in  Doe  d.  Church  v.  Perldns  (3) ;  where 
it  was  held  that  if  a  witness  cannot  swear  to  a  fact  from  recollection 
any  further  than  as  finding  it  entered  in  a  book  or  paper,  the 

(1)  41  R.  R.  450  (2  Ad.  &  El.  341 ;  (2)  31  R.  R.  660  (2  Car.  &  P.  196). 

4  Nev.  &  Man.  315).  (3)  3  T.  R.  749. 
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original  book  or  paper  must  be  produced.  From  that  time  to  tbe  Hobns 
present  that  decision  has  been  invariably  acted  upon,  and  it  must  Mackenzie. 
now  be  taken  that  such  is  the  settled  law  upon  the  point.  Then 
again  this  paper  did  not  give  the  whole  of  the  memorandums  made 
by  Mr.  Buchanan  at  the  time  of  his  survey ;  it  was  said  to  give  the 
substance  of  them.  That  is  not  sufficient.  No  witness  who  could 
repeat  the  whole  of  a  conversation  would  be  allowed  to  give  the 
substance  of  it ;  for  the  substance  is  merely  the  impression  pro- 
duced on  his  mind  by  the  conversation,  and  the  jurors  are  to  judge 
of  the  impression  by  the  evidence  of  the  fact,  and  not  by  the 
representation  of  the  impression  which  those  facts  made  on  the 
mind  of  another  person.  Then  it  is  said  that  as  Mr.  Buchanan 
was  a  scientific  witness,  he  was  in  a  different  situation  from  an 
ordinary  witness,  and  might  be  permitted  to  do  that  which  it  was 
not  competent  for  an  ordinary  witness  to  do.  There  is  no  autho- 
rity for  such  a  distinction.  It  is  true  that  a  scientific  witness  is 
permitted  to  give  his  judgment  on  precisely  the  point  which  is  to 
be  found  by  the  jury,  so  that  he  states  as  evidence  his  opinion  on 
a  matter  of  fact  and  evidence  combined.  But  then  he  only  gives 
his  judgment  on  facts  already  established,  or  he  states  precisely 
the  ^facts  on  which  his  judgment  is  founded,  and  then  declares  [  *638  j 
what  is  his  judgment  with  respect  to  them.  But  here  the  witness 
was  asked  as  to  soundings  and  distance,  which  are  not  matters  of 
opinion,  but  of  fact  and  experiment. 

Then  as  to  the  direction  in  point  of  law.  The  Judge  did  not 
state  to  the  jury  what  he  deemed  material  to  the  decision  of  the 
issue,  and  give  them  his  direction  in  law  as  to  the  way  in  which 
they  should  deal  with  that  issue ;  but  he  left  to  them  the  broad 
question  whether  or  not  a  particular  spot  was  a  part  of  the  river  or  of 
the  sea.  He  told  them  that  *'  where  fresh  water  prevails,  though  in 
estuaries,  these  structures  are  illegal ;  "  but  he  did  not  explain  what 
he  meant  by  fresh  water  prevailing,  and  in  that  respect  he  must  be 
considered  either  to  have  left  them  without  any  direction  at  all,  or 
to  have  given  them  a  direction  which  misled  them.  In  either  case 
the  direction  cannot  be  supported.  Then  again,  it  was  impossible 
that  the  jury  could  rightly  decide  this  question  without  being 
informed  what  in  law  constituted  the  difference  between  river  and 
sea  ;  and  this  information  was  not  given  them  in  the  charge,  so 
that  they  were  left  to  decide  a  mixed  question  of  law  and  fact. 
This  was  erroneous.  The  determination  of  the  circumstances  is 
for  the  jury ;  but  the  determination  of  what  circumstances  are  to 
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HoRNB       be  considered  material  to  decide  the  question,  is  a  matter  for  the 
Mackenzie.    Court,  and  one  on  which  the  Judge  should  give  his  clear  direction 
to  the  jury.     That  has  not  been  done  in  the  present  case. 

The  Attoimey-General,  for  the  respondent : 

All  that  has  been  advanced  on  the  other  side  is  merely  matter 
[  •639  ]  for  a  new  trial,  and  not  for  an  appeal.  The  *refusal  by  the  Judge 
to  admit  proper  evidence  is  a  fit  subject  for  a  bill  of  exceptions,  but 
the  mere  mode  of  conducting  the  trial  is  not  so,  and  by  the  practice 
of  the  Courts  in  this  country,  could  not  be  introduced  on  a  special 
verdict,  nor  in  any  shape  brought  before  a  court  of  error.  It  is  a 
general  rule  that  leading  questions  cannot  be  put  to  a  witness ;  but 
there  are  exceptions  to  that  rule,  and  here  it  could  never  be  made 
the  subject  of  a  bill  of  exceptions,  that  in  some  particular  instance 
a  Judge  had  permitted  leading  questions  to  be  put.  If  they  are 
put  when  they  ought  not  to  be,  and  the  jury  are  misled  by  them, 
the  verdict  may  be  set  aside,  but  it  is  no  ground  of  going  to  a  court 
of  error.  It  is  the  same  as  with  respect  to  the  practice  of  turning 
witnesses  out  of  Court.  If  after  an  order  to  the  witnesses  to  with- 
draw, one  of  them  should  remain,  and  the  question  should  arise 
whether  he  might  be  examined  or  not,  a  different  practice  might 
be  adopted  by  different  Judges.  Some  would  exclude  the  testimony 
of  such  a  person ;  but  Mr.  Baron  Bayley  said  that  he  would  not  do 
so,  but  would  fine  the  witness.  That  would  not  be  a  proper  matter 
of  appeal.  It  is  a  matter  not  of  law  but  of  mere  regulation.  That 
such  has  always  been  the  course  of  the  profession  is  proved  by  the 
fact  that  all  the  cases  quoted  on  the  other  side  are  cases  of  motions 
for  new  trials,  and  not  cases  of  writs  of  error  or  appeals.  It  is 
clear,  therefore,  that  no  bill  of  exceptions  ought  to  have  been 
tendered  for  this  matter.  The  next  answer  to  this  part  of  the  case 
is,  that,  supposing  a  bill  of  exceptions  can  be  maintained  in  such  a 
case,  there  is  nothing  stated  on  it  here  which  shows  the  Judge  to 
have  been  in  error.  It  is  not  pretended  that  the  witness  wanted 
to  refresh  his  memory  by  referring  to  the  copy  of  a  report  with 
[  '640  ]  respect  *to  facts  not  within  his  own  recollection ;  nor  is  it  even 
alleged  that  he  actually  did  use  the  paper,  though  it  was  permitted 
to  remain  before  him.  But,  besides  all  this,  the  assertion  that  the 
law  of  evidence  is  the  same  in  the  two  countries  with  respect  to 
this  point,  may  be  as  distinctly  denied  as  it  might  be  with  respect 
to  many  others.  The  evidence  of  agents  and  of  relatives  is 
governed  by  extremely  different  rules  in  the  two  countries :  Tait  on 
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Evidence  (i) ;  and  so  is  the  practice  of  the  Courts.  Bell's  Prin-  Hobnb 
eiples  of  the  Law  of  Scotland  (2)  marks  most  strongly  the  difference  Mackenzie. 
between  the  two  laws.  This  was  a  Scotch  decision  :  this  House  is 
now  sitting  as  a  Scotch  Court  of  Appeal,  and  must  be  guided  in 
its  decision  by  the  rules  and  practice  of  the  Scotch  and  not  of  the 
English  law.  Now,  not  one  single  authority  has  been  cited  from 
the  Scotch  law  to  show  that  the  course  pursued  in  the  Court  below 
has  been  erroneous.  The  omi^  lies  on  the  other  side  to  show  that 
what  has  been  done  is  contrary  to  the  law  and  the  practice  of 
Scotland.  There  has  been  nothing  to  show  that  the  rule  as  laid 
down  in  the  case  of  Burton  v.  Plummer  and  the  other  English  cases 
ever  was  adopted  in  the  Courts  of  Scotland. 

Then  as  to  the  other  objection.  This  bill  of  exceptions  is  an 
attempt  to  revive  a  question  which  has  now  been  considered  to  be 
settled  by  clear  law  during  the  last  22  years.  The  case  of  Dalgleish 
V.  The  Duke  ofAthoU,  fr.equently  called  the  Toy  case  (3),  adjudicated 
upon  in  this  House,  and  followed  by  many  others,  has  long  been 
deemed  to  have  ascertained  the  relative  rights  of  parties  to  fisheries. 
Since  that  case  stake-nets  have  never  been  permitted  in  a  river  nor 
*an  estuary,  but  they  are  permitted  in  the  open  sea  ;  for  on  the  [  •641  ] 
coast  they  do  not  prevent  the  fish  from  going  up  the  river,  but  would 
prevent  them  in  places  inter  fauces  terrce^  that  is  in  land-locked 
valleys,  through  which  the  waters  flow.  The  question  whether 
the  place  where  these  stake-nets  were  placed  was  river  or  sea,  was 
clearly  a  mere  question  of  fact,  and  therefore  solely  to  be  decided 
by  the  jury.  The  Lord  Ordinary  fully  explained  the  law  to  the 
jury,  as  declared  by  this  House  in  the  Tay  case,  and  he  only  left 
to  their  decision  a  matter  on  which  they  were  most  competent  to 
decide,  upon  the  evidence  brought  before  them,  and  which  they  have 
properly  decided.  The  terms  in  which  he  left  the  question  are  in 
themselves  clear  enough.  They  amount  to  a  statement  that  stake- 
nets  being  illegal  in  a  river,  and  permissible  in  the  sea,  the  jury 
had  to  decide  whether  the  place  where  these  nets  were  fixed  was  river 
or  sea.  The  finding  of  the  jury,  on  this  point  of  fact,  cannot  now 
be  disturbed,  and  on  both  points  this  appeal  must  be  dismissed. 

The  Lord  Chancellor  :  Aug,  26, 

The  whole  question  in  this  case  arises  on  the  bill  of  exceptions, 
and  the  issue  is,  whether  the  defenders,  or  their  predecessors  in 

(1)  2nd  Edit.  1827,  p.  372.  of  Witness." 

(2)  P.   653;    tit.   **  Disqualification         (3)  16  E.  B.  126  (5  Dow,  282). 
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HoBNB  the  estate  of  Cromarty,  were  wrong  in  fishing  with  stake-nets 
Mackenzie,  within  the  limits  of  that  estate;  and  that  again  depends  on 
the  question,  whether  the  place  in  which  they  set  those  nets 
was  a  situation  where  such  means  of  fishing  were  prohibited  by 
statute.  If  it  was  the  duty  of  this  House  to  lay  down  the 
rule,  and  settle  the  principle  as  to  what  the  question  was  that 
ought  to  have  been  tried  in  order  to  decide  this  issue,  it  would 

[  •642  ]  be  necessary  to  consider  not  only  the  words  of  *the  statute,  but 
the  decisions  that  have  taken  place  upon  it.  But  that  is  not, 
in  this  case,  the  duty  of  this  House,  nor  would  it  be  proper 
to  be  done.  The  House  has  only  to  consider  whether  the  rule 
laid  down  by  the  Judge  at  the  trial  is  correct.  He  stated  that  it 
was  unlawful  to  place  these  machines  in  estuaries;  and  he  then 
proceeded  to  say,  that,  in  order  to  ascertain  what  was  an  estuary, 
'^  the  thing  to  be  looked  to  is  the  fact  of  the  absence  or  the  pre- 
valence of  the  fresh  water,  though  strongly  impregnated  with  salt. 
Now  where  this  fresh  water  prevails,  though  in  the  estuary,  these 
structures  are  illegal ;  and  they  are  not  only  unlawful  (meaning 
always  within  the  ebbing  and  flowing  of  the  tide)  when  placed  in 
the  channel  of  the  estuary  that  is  always  covered  with  water,  but 
they  are  so  also  if  they  be  placed  on  the  sands  which  are  left  dry 
by  the  ebbing  of  the  sea."  It  is  said  that  by  the  use  of  the  word 
'*  prevalence  "  he  meant  "  predominance ;  "  but  the  question  is  not 
what  he  meant  by  the  word,  but  what  the  jury  understood  by  it. 
In  the  respondents'  case  it  is  contended  that,  *'  in  doing  justice  to 
the  meaning  of  the  sentence,  it  is  plain,  from  the  context,  that  the 
word  *  prevalence '  must  be  understood  to  mean  *  presence,'  as 
opposed  to  the  expression  '  absence ; '  and  the  meaning  of  the 
whole  is,  that  in  estuaries  where  these  structures  are  unlawful, 
there  is  always  some  portion  of  fresh  water."  The  latter  part  of 
this  argument  is  true,  but  the  whole  assumes  that  presence  must 
as  of  course  mean  prevalence ;  yet  Lord  Gillies  says  that  he  only 
agrees  to  the  direction  from  the  explanation  given  to  the  Court  of 
the  meaning  intended  by  Lord  Corehouse's  expression,  namely, 
that  the  word  "prevalence"  was  used  as  tantamount  to  "pre- 
dominance ; "  for  that  otherwise  the  expression  was  so  general, 

[  •643  ]  that  the  entire  Frith  of  Forth  would  have  *fallen  within  the  defini- 
tion, and  been  subject  to  the  prohibitions  of  the  statutes.  I  have 
some  doubt  whether  the  jury  so  understood  it.  But  let  it  be 
assumed  that  prevalence  means  predominance,  the  direction  then 
appears  to  me  to  be  erroneous.     The  consulted  Judges  say,  "  If 
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we  were  satisfied  that  the  true  import  of  the  whole  direction  in  Horne 
point  of  law,  was,  that  wherever  a  river  terminated  in  an  estuary,  mackea-zie, 
the  only  thing  to  be  looked  to  in  determining  whether  stake-nets 
placed  in  such  estuary  were  legal  or  illegal,  was,  whether  there  was 
a  preponderance  of  salt  or  fresh  water  at  the  place,  we  should 
certainly  have  had  great  difficulty  in  finding  this  to  be  a  correct 
exposition  of  the  law."  And  Lord  Corbhouse  agreeing,  like  Lord 
Gillies,  with  the  direction,  in  consequence  of  the  explanation 
given,  still  says,  ''  The  fact  of  the  absence  or  the  prevalence  of 
fresh  water  was  not  the  chief  circumstance  to  be  attended  to,  or 
the  judgment  in  the  Tay  case  would  never  have  been  pronounced." 
Now  I  agree  with  that  opinion ;  I  think  that  if  the  prevalence  or 
predominance  of  fresh  water  was  the  only  thing  to  be  looked  at, 
the  direction  would  be  erroneous  ;  but  I  disagree  from  the  opinion 
stated  by  many  of  the  Judges  in  the  Court  below,  that  that  is  the 
natural  and  obvious  meaning  of  the  word.  The  question  now  is, 
what  is  the  effect  which  the  use  of  that  word  had  on  the  minds  of 
the  jury  ?  When  they  found  that  they  were  told  that  the  only 
thing  to  be  looked  at  was  the  absence  or  the  prevalence  of  fresh 
water,  it  must,  I  think,  be  assumed  that  they  considered  that  to  be 
the  only  important  question  in  the  cause.  I  see  nothing  in  the 
statute,  nor  in  any  of  the  authorities,  putting  the  legality  or 
illegality  of  the  act  done  upon  such  a  test.  If  that  was  the  test, 
the  legality  of  the  act  would  depend  on  *the  state  of  the  tide  ;  and  [  *644  ] 
the  rights  of  the  parties  would  be  changed  with  the  ebb  and  flow 
of  the  water,  and  they  would  be  different  according  as  the  river  on 
which  their  estates  were  situated  was  large  or  small.  The  test 
suggested  is  therefore  erroneous,  whether  treated  as  an  exclusive 
test,  or  as  one  of  great  importance  for  consideration.  If  your  Lord- 
ships are  of  that  opinion,  then  you  must  come  to  the  conclusion 
that  the  bill  of  exceptions  ought  to  be  allowed,  and  the  judgment 
of  the  Court  below  ought  to  be  reversed. 

It  would  be  improper  for  the  House  to  say  what  ought  to  be  the 
direction ;  but  as  much  uncertainty  seems  to  have  suggested  itself 
to  the  minds  of  the  learned  Judges  who  have  already  decided  the 
case,  it  may  be  as  well  to  make  one  or  two  observations,  to  which 
they  will  give  as  much  weight  as  they  think  fit.  The  earliest  of 
the  Scotch  statutes  on  the  subject  of  salmon  fishing,  the  statute  of 
Bobert  I.  c.  12,  a.d.  1318,  speaks  of  waters  where  the  sea  comes 
up  and  withdraws,  or  rises  and  falls,  and  where  fish  ascend  and 
descend.    These  expressions  show  that  the  waters  spoken  of  must  be 
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HoRNE  distinct  from  the  sea,  and  must  be  above  the  level  of  the  sea.  In 
Mackenzie,  the  subsequent  statutes  the  expressions  vary,  but  as  they  do  not 
speak  of  the  sea,  it  is  proper  that  the  restrictions  contained  in  them 
should  not  be  extended  beyond  the  limits  to  which  the  words  in 
those  statutes  necessarily  confine  them.  The  definitions  of  Stair  (i), 
Erskine  (2),  and  Banckton  (3),  show,  and  the  decision  of  this  House 
in  The  Earl  of  Moray  v.  The  Duke  of  Gordon  (4)  has  settled,  that  the 
Ostium  fluminis  comprehends  the  whole  space  betwixt  the  lowest 

[  *645  ]  ebb  and  the  highest  flood  *mark,  and  thereby  to  be  an  immoveable 
space.  And  in  Kintore  v.  Forbes  (5)  the  decision  of  this  House  was 
to  the  same  effect. 

If  your  Lordships  think  that  there  should  be  a  new  trial  on  this 
ground,  it  will  be  unnecessary  to  give  any  decision  on  the  question 
of  evidence.  But  I  may  say  that  in  my  opinion  the  witness  was, 
under  the  circumstances  of  this  case,  entitled  to  refer  to  the  paper 
to  refresh  his  memory. 

I  therefore  move  your  Lordships  that  the  interlocutor  of  the 
Court  below  be  reversed,  and  that  the  bill  of  exceptions  to  the 
direction  of  the  learned  Judge  be  allowed. 


It  was  accordingly  ordered  and  adjudged  that  the  said  inter- 
locutor complained  of  in  the  appeal  be  reversed  ;  and  it  was  further 
ordered  that  the  cause  be  remitted  back  to  the  Court  of  Session, 
with  directions  to  allow  the  bill  of  exceptions,  and  to  grant  a  new 
trial,  &e. 


1836. 

Feb,  26. 
March  3, 10, 

17,  22. 
April  22,  26. 

June  9. 
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1837. 
March  7. 

1888. 
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March  27. 
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Aug.  15. 

Lord 
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Lord 
Wynford. 

The  Earl  op 
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IN    COMMITTEE    OF    PRIVILEGES. 

The  Brate  Peerage. 
(6  Clark  &  Finnelly,  757—786.) 

Ancient  barony — ^Proof  of  creation — -Practice — Evidence — Attainder, 
its  effect  on  a  barony  in  abeyance. 

On  the  consideration  of  a  claim  to  an  ancient  barony,  which  has  been 
long  in  abeyance,  if  the  claimant  proves  that  his  ancestor  sat  as  a  peer  in 
Parliament,  and  no  patent  or  charter  of  creation  can  be  discovered,  it  is 
now  the  established  rule  to  hold  that  the  barony  was  created  by  writ  of 
summons  and  sitting,  although  the  original  writ  of  summons,  or  enrolment 
of  it,  is  not  produced. 

A  claimant  of  a  barony  as  coheir  is  required  not  only  to  give  notice  to  the 
other  coheirs,  but  also  to  give  prima  facie  proofs  of  the  pedigree  of  such  of 


(1)  Book  11.  tit.  3,  s.  70. 

(2)  Book  n.  tit.  6,  s.  15. 

(3)  Book  IL  tit.  3,  s.  70. 


(4)  16  April,  1728;  Morr.  12797. 

(5)  11    July,    1828;    3    Wilson    & 
Shaw,  261. 
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them  as  decline  to  claim  the  barony,  to  enable  the  House  to  make  a        Bbate 
satisfactory  report  to  the  Crown  {infra,  pp.  189  and  192).  Pbebage. 

The  proper  course  for  a  coheir  claiming  a  peerage  in  abeyance,  is  to 
petition  the  Crown  to  terminate  the  abeyance  in  his  favour ;  but  if  he  does 
not  claim  the  dignity,  and  it  appears  from  the  case  of  a  claimant  that  he 
has  an  interest,  the  House  will,  on  his  petition,  allow  him  to  appear  before 
the  Committee  of  Privileges,  and  present  a  case  to  protect  his  interest  in 
the  peerage  {infra,  p.  183). 

The  minutes  of  evidence  and  proceedings  before  the  Committee  of 
Piivileges  in  one  case,  are  not  necessarily  receivable  as  evidence  in  another 
case  {infra,  p.  181). 

One  of  the  coheirs  to  a  barony  in  abeyance  was  attainted  of  treason,  and 
his  heir  and  descendants  were  restored  in  blood  by  Act  of  Parliament : 
Held,  that  it  is  competent  to  the  Crown  to  terminate  the  abeyance  in  favour 
of  the  heir  of  the  person  so  attainted,  or  of  the  heir  of  any  of  the  other 
coheirs. 

Sarah  Otway  Cave,  of  Stanford  Hall,  in  the  county  of  Leicester, 
widow,  presented  her  petition  to  the  King,  in  November,  1885, 
praying  his  Majesty  to  determine  in  her  favour  the  abeyance  of  the 
barony  of  Braye,  by  his  Majesty's  letters  patent,  or  in  such  *other  [  '758  ] 
manner  as  to  his  Majesty  might  seem  proper.  The  petition  stated, 
among  other  things,  that  Sir  Edmund  Braye,  of  Braye,  in  the 
county  of  Bedford,  Knight,  was  summoned  to  Parliament  as  a 
Baron  of  the  realm,  by  writ,  in  the  21st  year  of  the  reign  of  King 
Henry  VHI.  (1529),  and  sat  in  Parliament  in  pursuance  of  such 
writ,  whereby  he  acquired  the  dignity  of  Baron  to  him  and  the 
heirs  of  his  body;  that  he  married  Jane,  the  daughter  of  Sir 
Richard  Hallighwell,  and  died  in  the  31st  Henry  VHI.  (1589), 
leaving  issue  by  his  said  wife,  one  son,  John  Braye,  and  six 
daughters,  viz.,  Anne  Elizabeth,  Frideswide,  Mary,  Dorothy,  and 
Frances;  and  that  he  was  succeeded  by  his  only  son,  the  said  John, 
second  Baron  Braye,  who  was  repeatedly  summoned  to,  and  sat  in 
Parliament,  as  a  Baron  of  the  realm,  in  the  reigns  of  King  Henry 
Vni.,  King  Edward  VI.,  and  Queen  Mary,  and  died  in  the  5th  of 
Philip  and  Mary  (1557),  without  issue,  leaving  his  said  six  sisters 
his  coheirs,  between  whom  or  whose  descendants  and  representatives 
the  aforesaid  barony  fell  into  abeyance;  in  which  state  it  still 
continued,  and  was,  consequently,  at  his  Majesty's  disposal. 

The  petitioner  claimed  the  dignity  as  sole  heiress  of  the  body  of 
the  said  Elizabeth,  second  daughter  of  Edmund  Lord  Braye,  and 
coheir  of  John,  last  Lord  Braye.  She  married  Sir  Ralph  Vemey, 
of  Pendley  and  Middle  Clayton,  in  the  county  of  Buckingham, 
Knight,  and  had  issue  by  him,  seven  sons  and  two  daughters.  The 
petitioner  traced  her  descent  through  three  generations  of  the  family 
of  Vemey,  down  to  Sir  John  Verney,  Baronet,  who,  in  the  reign  of 
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Brayb       Qaeen  Anne,  was  created  Viscount  Fermanagh,  and  Baron  Vemey 
Pkeraoe 

of  Belturbet,  in  the  kingdom  of  Ireland,  to  hold  to  him  and  the 

heirs  male  of  his  body.    He  died  in  the  year  1717,  leaving  one  son 

[  *759  ]       and  three  ^daughters,  and   was   succeeded  by  his  son  and  heir, 

Kalph  Vemey,  who  in  the  reign  of  King  George  II.  was  created 

Earl  Yemey,  in  the  kingdom  of  Ireland,  with  remainder  to  the 

heirs  male  of  his  body.     He  died  in  1752,  leaving  a  son  and  two 

daughters  surviving,  and  was  succeeded  by  Ralph,  his  second  son 

and  heir  (his  first  son  having  died  in  his  father's  lifetime,  leaving 

a  daughter,  an  only  child,  who  died  without  issue  in  1810).     The 

last-mentioned  Ralph  died  in  1791,  without  issue ;   and  his  two 

sisters  having  previously  died  without  issue,  all  the  said  honours, 

and  also  the  baronetcy  of  Yemey,  became  extinct. 

The  petition,  after  stating  that  the  eldest  daughter  of  the  said 

John,  first  Yiscount  Fermanagh,  died  unmarried,  and  that  all  the 

children  of  his  second  daughter,  wife  of  Colonel  Lovett,  also  died 

unmarried,  further  stated  that  the  Honourable  Margaret  Yemey, 

the  third  and  youngest  daughter,  married  Sir  Thomas  Gave,  of 

Stanford  Hall,  in  the  county  of  Leicester,  the  third  baronet  of  that 

name,  and  died  the  17th  of  May,  1774,  having  had  issue  two  sons 

and  two  daughters ;  that  Sir  Yerney  Cave,  her  eldest  son,  died  in 

1784,  unmarried ;  that  Sir  Thomas  Cave,  her  second  son,  died  in 

1778,  leaving  issue  Sir  Thomas  Cave,  who  died  in  1780,  leaving 

issue  one  son  and  one  daughter,  viz.,  Sir  Thomas  Cave,  who  died 

without  issue,  and  Sarah  Cave,  the  petitioner,  widow  of  Henry 

Otway,  Esquire,  of  Castle  Otway,  in  Ireland,  and  to  whom  and  her 

issue  royal  licence  was  granted  in  1818  to  assume  and  use  the 

surname  of  Cave,  in  addition  to  Otway. 

With  respect  to  the  descendants  of  the  other  sisters  and  coheirs 

of  John,  last  Lord  Braye,  the  petition  stated  that   Sir  William 

Boothby,  of  Ashbourne  Hall,  in  the  county  of  Derby,  Baronet,  was 

[  ♦760  ]      heir  (i)  of  Anne,  *the'  eldest  sister,  whose  grandson  and  heir, 

Henry  Lord  Cobham,  was  attainted  of  high  treason  in  the  year 

1606,  which  attainder  had  never  been  reversed,  and  therefore  that 

the  representation  of  the  said  eldest  coheir  of  the  barony  of  Braye 

was  vested  in   the  Crown:    that    Sir    Percival    Hart    Dyke,   of 

LuUingstone  Castle,  in  the  county  of  Kent,  was  heir  of  Frideswide 

the  third  sister :  that  the  Duke  of  Bedford  was  heir  of  Dorothy, 

the  fifth  sister:  that  Sir  Francis  Yincent,  Baronet,  was  heir  of 

Frances,  the  sixth  and  youngest  sister :  and  that  Mary,  the  fourth 

(1)  This  was  a  mistake,  as  will  appear  infra,  p.  184. 
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sister,  married  Sir  Kobert  Peckbam,  of  Billesden,  in  the  county  of       Brvyr 
Buckingbam,  Enigbt,  whose  descendants,  if  any,  were  unknown  to 
the  petitioner,  her  efforts  to  trace  that  branch  of  the  family  having 
been  fruitless. 

The  petition  was  referred  by  the  King  to  the  Attorney-General 
{Sir  J.  Campbell),  who,  in  his  report  thereon  to  his  Majesty,  stated 
that  there  was  strong  evidence  to  show  that  the  petitioner  was 
the  sole  heiress  of  the  body  of  Elizabeth,  the  second  daughter 
of  Edmund,  first  Lord  Braye,  and  sister  and  coheir  of  John,  the 
second  and  last  Lord  Braye;  that  from  pedigrees  exhibited  to 
him  by  the  petitioner's  agent,  it  appeared  that  the  other  coheirs  of 
the  barony  were  the  four  persons  above  named,  being  the  respective 
heirs  of  the  first,  third,  fifth,  and  sixth  daughters ;  that  the  said 
agent  was  unable  to  trace  the  descendants,  if  any,  of  Mary,  the 
fourth  daughter ;  and  that  the  attainder  of  Henry,  Lord  Cobham, 
the  grandson  and  heir  of  Anne,  the  first  daughter,  as  stated  in  the 
petition,  had  never  been  reversed.  The  report  concluded  thus : 
''But  from  the  obscurity  respecting  the  creation  of  the  Braye 
Peerage,  and  the  long  period  during  which  the  title  has  been  in 
abeyance,  feeling  it  to  be  my  duty  to  recommend  to  your  *Majesty  [  ♦76i  i 
to  refer  the  claim  of  the  petitioner  to  the  House  of  Peers,  I  have 
not  thought  it  necessary  to  require  the  attendance  of  the  coheirs 
before  me,  or  proofs  that  they  sustain  that  character." 

The  King  accordingly  referred  the  petition,  with  the  Attorney- 
GeneraVa  report  thereunto  annexed,  to  this  House,  and  the  House 
referred  the  same  to  the  Committee  for  Privileges. 

On  the  26th  of  February,  1886,  the  day  appointed  by  the 
Committee  to  have  the  petitioner's  case  opened.  Sir  William 
Boothby  presented  a  petition  to  the  House,  setting  forth  that  he, 
as  the  representative  of  Anne,  eldest  daughter  of  Edmund  Lord 
Braye,  and  wife  of  George  Brooke,  Lord  Cobham,  was  the  eldest 
coheir  of  the  said  barony;  that  William  Lord  Cobham,  son  and 
heir  of  the  said  Anne,  had  issue,  Henry  Lord  Cobham,  who  was 
attainted  of  high  treason  in  1606,  and  George  Brooke,  her  younger 
son,  also  attainted  of  high  treason ;  and  that  the  said  George,  so 
attainted,  had  issue  Sir  William  Brooke,  his  son  and  heir,  who  was 
restored  in  blood,  by  Act  of  Parliament,  in  the  seventh  year  of 
King  James  the  First,  and  from  him  this  petitioner  was  descended. 
The  petition — after  referring  to  Mrs.  Otway  Cave's  petition,  and  the 
allegation  therein,  that  the  attainder  of  Henry  Lord  Cobham  never 
having  been  reversed,  the  representation  of  the  said  eldest  coheir 
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Bkay£  to  the  barony  of  Braye  was  therefore  vested  in  the  Crown — craved 
leave  to  call  their  Lordships*  attention  to  the  importance  of  such 
allegation,  in  order  that  it  might  receive  due  consideration, 
"  because  the  petitioner  conceived  that  the  said  barony  being  in 
abeyance,  in  its  nature  impartible,  and  not  vested  in  Henry  Lord 
Gobham  at  the  time  of  his  attainder,  could  not  be  affected  by  the 

[  *702  ]  attainder ; "  *and  in  support  of  such  his  view  of  the  case  he 
referred  to  "  The  third  Eeport  from  the  Lords  Committees  on  the 
Dignity  of  a  Peer  of  the  Eealm,"  wherein  their  Lordships  observed 
(speaking,  in  page  227,  of  John  Dudley,  Duke  of  Northumberland, 
attainted  and  executed  in  the  reign  of  Queen  Mary),  "This 
attainder  could  not  affect  the  dignity  of  the  Baron  De  Lisle,  as  that 
dignity  was  never  vested  in  John  Dudley."  The  petitioner  there- 
fore prayed  their  Lordships,  that  before  adjudicating  on  the  claim 
of  Mrs.  Otway  Cave,  such  allegation  in  her  petition  might  be  duly 
considered,  and  the  interest  of  this  petitioner  in  the  said  barony,  as 
eldest  coheir,  might  be  protected. 

Sir  Percival  Hart  Dyke  also  presented  a  petition  to  the  House 
about  the  same  time,  setting  forth  that,  as  sole  representative  of  the 
said  Frideswide,  one  of  the  daughters  of  Edmund  Lord  Braye,  and 
one  of  the  coheirs  of  John,  last  Lord  Braye,  he  had  been  served 
with  notice  of  the  petition  of  Mrs.  Otway  Cave ;  and  he  prayed 
their  Lordships  to  protect  his  interest  in  the  said  barony. 

Both  these  petitions  were  referred  to  the  Committee  of  Privileges, 
to  whom  stood  referred  the  petition  of  Mrs.  Otway  Cave. 

The  Committee  of  Privileges  met  first  on  the  26th  of  February, 
and  by  adjournments  on  the  3rd,  10th,  17th,  and  22nd  of  March, 
1836. 

Sir  Harris  Nicolas,  with  whom  was  Mr.  Arthur  J,  Leicis, 
as  counsel  for  Mrs.  Otway  Cave,  opened  the  allegations  of  her 
petition,  and  after  going  through  her  pedigree,  as  contained  in  her 
petition  and  in  the  printed  case  laid  by  her  before  the  House,  he 
said  that  the  same  question  which  was  then  under  their  Lordships' 
C3  1  consideration  in  the  Vaux  Barony  presented  *itself  also  in  this  case, 
with  respect  to  the  want  of  evidence  of  the  original  writ  of  sum- 
mons to  the  first  Baron.  Although  there  could  not  be  any  doubt 
that  the  barony  of  Braye  originated  in  a  writ  of  summons  issued  to 
Sir  Edmund  Braye  in  the  latter  end  of  the  21st  year  of  Henry  VIH., 
and  in  a  sitting  by  him  in  this  House  in  pursuance  of  that  writ ; 
yet  as  neither  the  writ  nor  the  enrolment  of  it  was  now  extant, — 
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the  records  of  Parliament  of  a  great  part  of  that  King's  reign,       Buaye 

T*  P  R  R  A  ftl  IS 

including  the  Journals,  being  wanting, — it  was  necessary  to  have 
recourse  to  the  presumption  of  law  in  this  as  in  other  like  cases ; 
and  from  the  non-existence  of  any  patent  or  charter  creating  the 
barony  of  Braye,  or  of  any  enrolment  or  any  trace  whatever  of  such 
patent  or  charter,  after  the  most  diligent  searches  in  all  the  offices 
of  records,  to  presume  that  that  barony  was  not  created  by  patent 
or  charter,  and  therefore  that  it  must  have  been  created  by  the 
ordinary  writ  of  summons  and  by  a  sitting  in  the  House. 

(The  arguments  of  the  learned  counsel  on  that  point  were  the 
same  that  were  addressed  to  the  Committee  by  the  counsel  for  the 
claimants  to  the  Vaux  Barony,  which  was  before  the  Committee  at 
the  same  time;  vide  5  CI.  &  Fin.  pp.  532  and  533,  et  seq.  (i),  where 
the  arguments  of  the  Attoiiiey-General  contra — the  same  in  both 
cases — are  also  reported.) 

The  Committee,  before  proceeding  farther,  required  this  question 
of  law  to  be  fully  argued  in  the  two  cases,  with  a  view  of  saving  the 
claimants  the  expense  of  proving  their  pedigrees  in  the  event  of 
that  question  being  decided  against  them.  In  the  meantime,  such 
evidence  as  the  claimants  produced  was  received,  proof  being  first 
given  that  notice  of  the  claims  had  been  served  on  all  the  absent 
coheirs. 

The  evidence  respecting  the  creation  of  the  Braye   Peerage,        [  764  ] 
differing  very  little  from  the  like  evidence  in  the  Vaux  case  (2),  was 
to  this  effect : 

Mr.  Dyke,  keeper  of  Parliamentary  writs,  said,  there  are  no 
Parliamentary  writs  of  summons  of  the  reign  of  Henry  VIII. ; 
the  first  that  he  found,  after  a  most  diligent  search,  were  of  the 
year  1603,  from  which  they  ran  regularly  to  the  present  time. 
There  is  no  other  office  in  which  these  writs  are  deposited. 

Mr.  Hardy,  clerk  of  the  records  in  the  Tower  of  London,  said, 
there  are  no  writs  of  summons  to  peers  in  that  depository,  but 
there  are  several  original  writs  to  the  sheriffs  to  return  commoners, 
and  the  returns  thereto  by  the  sheriffs. 

Mr.  Palmer,  clerk  in  the  Bolls  Chapel,  said,  he  had  searched  the 
Patent  Bolls  there  from  the  1st  to  the  26th  of  Henry  VIII.,  both 
inclusive,  and  did  not  find  any  creation  of  the  barony  of  Braye 
entered  in  any  of  them,  nor  any  warrant  for  such  creation,  but  he 

(1)  47  B.  B.  110,  111.  (2)  47  R.  R.  113(5  CI.  &  Fin.  pp. 

536,  537,  549,  and  550). 
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Bkayb       found  a  bond  or  recognizance  on  the  close  rolls,  dated  the  7th  of 

PkKRAQ-E 

July,  in  the  19th  year  of  Henry  VIII.,  in  which  Edmund  Braye,  of 
Stoke  Dauburn,  in  the  county  of  Surrey,  party  thereto,  is  described 
as  a  Knight.  There  are  no  original  writs  of  summons  to  Peers  in 
the  Bolls  Chapel.  The  general  writs  of  summons  are  entered  on 
the  close  rolls  for  several  years  irregularly ;  some  are  entered  in 
the  1st,  3rd,  6th,  21st,  28th,  and  88rd  years  of  Henry  VIH. 

Mr.  Crocker,  clerk  in  the  Petty  Bag  Office,  produced  the 
Parliamentary  pawn  of  the  21st  of  Henry  VIII.,  dated  the  9th 
of  August.  The  name  of  Lord  Braye,  or  other  Lords — Wentworth, 
Windsor,  Mordaunt,  who  were  created  Barons  in  that  year — did  not 
[  ♦7o5  ]  appear  on  ♦that  instrument  (i).  The  next  Parliamentary  pawn  was 
of  the  80th  of  Henry  VIII.,  in  which  appeared  the  names  of  Lord 
Braye  and  of  those  three  Lords. 

Mr.  Parrott,  clerk  of  the  Lords'  Journals,  produced  the  Journals 
of  the  House  for  the  25th  of  Henry  VIII.,  and  said  there  was  no 
entry  in  them  from  the  22nd  of  December  in  the  6th  and  7th  of 
Henry  VIII.,  to  the  26th  year  of  that  reign,  and  on  the  15th  of 
January  of  this  last  year  is  the  first  entry  of  the  name  of  Lord 
Braye,  and  in  the  list  of  Peers  marked  as  present  in  the  House 
on  that  day,  appeared  the  names  of  Lords  Wentworth,  Borough, 
Braye,  and  Mordaunt ;  they  were  the  last  on  the  list :  that  was 
the  first  meeting  of  a  Parliament  after  a  prorogation.  Lord  Braye 
was  again  entered  as  present  on  the  22nd,  also  on  the  24th  and 
28th  of  the  same  month  of  January. 

Mr.  Palmer  produced  from  the  close  rolls  in  the  Bolls  Chapel, 
an  enrolment  of  the  writs  of  summons  to  Peers  of  the  28th  year 
of  Henry  VIIL,  dated  the  27th  of  April,  for  the  8th  of  June,  and 
among  those,  to  whom  summonses  were  directed,  appeared 
"Edmundo  Domino  Braye,  Chevallier."  And  it  appeared  from 
the  Journals  of  that  year  (which  were  referred  to),  that  he  was 
present  in  the  House  on  the  28th  of  that  month  of  June. 

Mr.  Crocker  produced  the  Parliamentary  pawn  for  the  80th 
Henry  VIH.,  and  the  name  of  Edmund  Lord  Braye  appeared  among 
the  names  of  Peers  then  summoned ;  and  it  also  appeared  from  the 
Journals  that  he  was  present  on  the  8rd  of  December  of  that  year. 
[  •766  ]  By  an  inquisition  post  maiiem  produced  from  the  *Rolls  Chapel, 

it  appeared  that  Edmund  Lord  Braye  died  in  the  82nd  of  Henry 

(1)  The  reason  alleged  by  counsel  and  Talboys,  were  respectively  sum- 
was,  because  the  said  Ijords,  as  well  moned  after  the  general  writ,  dated 
as   LoixIb    Braye,  Hussey,   Borough,      the  9th  of  August,  had  issued. 
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VIII.,  leaving  John  Braye  his  only  son  and  heir,  then  a  minor,  Brayk 
being  only  eighteen  years  of  age.  It  appeared  from  the  Journals 
that  John  Lord  Braye,  summoned  to  Parliament  in  the  37th  of 
Henry  VIII.,  took  his  seat  on  the  Brd  of  December  in  that  year, 
for  which  the  Parliamentary  writs  and  pawns  are  not  extant ;  but 
from  the  Parliamentary  pawns  of  the  1st,  6th  and  7th  years  of 
Edward  VI.,  the  1st  of  Queen  Mary,  and  the  1st,  2nd,  and  3rd 
of  Philip  and  Mary,  it  appeared  that  he  was  summoned  to  the 
Parliaments  of  those  years;  and  it  appeared  from  the  Journals 
that  he  sat  in  the  House  in  each  of  those  Parliaments  (i). 

By  inquisitions  post  mortem  and  other  documents,  it  was  shown 
that  John  Lord  Braye  died  in  November,  1557,  without  issue, 
leaving  his  six  sisters  before-named  his  coheiresses. 

On  the  evidence  produced  in  support  of  the  petitioner's  pedigree, 
no  point  of  any  importance  was  made.  Her  counsel  offered  to 
give  in  the  printed  minutes  of  the  evidence  and  proceedings  in 
the  Wentworth  Peerage  case  (2),  with  a  view  to  sustain  his  argument 
that  their  Lordships'  House  had  held  that  peerage  to  have 
originated  in  a  writ  of  summons,  although  there  was  no  evidence 
of  such  writ. 

The  Committee  informed  the  counsel  that  they  could  not  receive        [  707  ] 
these  minutes  as  evidence  (3),  but  lie  might  have  them  printed 
with  the  minutes  of  evidence  in  the  present  case,  for  the  informa- 
tion of  their  Lordships.     They  were  given  in  for  that  purpose; 
and  ordered  to  be  printed  with  the  evidence. 

Objections  were  also  made  to  the  reception  of  a  copy  of  the  will 
of  Sir  R.  Peckham  (the  husband  of  Mary,  fourth  daughter  of 
Edmund  Lord  Braye),  contained  in  a  book  produced  from  the 
Prerogative  Court,  no  satisfactory  proof  being  then  given  that 
diligent  search  had  been  made  for  the  original;  and  also  to 
certain  certificates  of  the  heralds,  made  by  them  under  the  Earl 
Marshal's  directions:  and  it  was  said  that  these  were  rejected  in 

(1)  After  this  evidence  was  taken,  and  605;  the  barony  of  Strange j  pp. 

the  question  of  law  was  fully  argued ;  554,    588,   and    602 ;    the    barony  of 

see  the  speeches  of  Sir  Harris  Nicolas  Wentworth,  pp.  558,  586,  and  603  ;  the 

and  of  the  Attarney-Oeneral  in    the  barony  of  Btrners,  pp.  585  and  606 ; 

Vaux  case,  5  CL  &  Fin.  pp.  565  to  and  the  barony  of   Windsor ,  pp.  586 

609 ;    which  being  the  same  in  both  and  607  of  the  Vaux  case, 

cases,  it  is  unnecessary  to  report  them  (2)  See  it  stated  in  the  speech  of 

here.    The  precedents  reUed  upon  in  counsel  in  the  Vaux  case,  5  01.  &  Fin, 

this  case  on  the  one  side,  and  contro-  p.  558. 

verted  on  the  other,  were  the  cases  of  (3)  Vide  the  Earl  of  Roscommon  s 

the  barony  of  Sandys,  pp.  548,  584,  case,  antty  p.  34. 
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Brate       the  Berkeley  Peerage  case.     The  Committee  received  the  copy  of 
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the  will  on  a  subsequent  day,  after  proof  of  unsuccessful  search 
for  the  original.  The  certificates  were  not  pressed,  but  they  were 
received  in  the  Vatix  case  (i). 

By  the  will,  dated  11th  of  September,  1569,  Sir  R.  Peckham 
directed  his  body  to  be  buried  in  the  church  of  St.  Gregory  at 
Borne,  and  his  heart  to  be  taken  out  and  sent  to  his  brother  and 
"universal  heir,"  Sir  George  Peckham,  whom  he  appointed  his 
executor  and  heir  to  all  his  lands  and  possessions.  The  inference 
drawn  by  counsel  was  that  Mary  had  no  issue  by  her  said  husband, 
or  afterwards,  she  being  fifty-two  years  of  age  at  his  death. 

On  the  22nd  of  April,  1886,  after  Mrs.  Ofcway  Cave  had  nearly 
[  •Tes  ]  completed  the  proofs  in  support  of  her  *line  of  descent.  Sir 
William  Boothby  again  presented  a  petition  to  the  House,  stating 
that  it  did  not  appear  from  the  printed  minutes  of  the  proceedings 
that  any  attempt  was  made  to  substantiate  the  allegation  that  the 
attainder  of  Lord  Cobham  had  deprived  this  petitioner  of  his 
interest  in  the  barony ;  that  the  petitioner  was  advised,  and  he 
believed,  that  his  interest  was  not  in  any  way  affected  by  the 
attainder,  inasmuch  as  he  did  not  derive  any  descent  through 
the  said  Lord :  that  Henry  Lord  Cobham  was  attainted  of  high 
treason  in  1606,  together  with  George  Brooke  his  brother,  who 
was  executed  in  the  same  year,  but  Henry  Lord  Cobham  survived 
him  until  the  year  1619 ;  that  in  the  year  1609,  an  Act  of 
Parliament  passed  for  the  restitution  in  blood  of  the  son  and 
two  daughters  of  the  said  George  Brooke,  whereby  it  was  declared 
that  William  Brooke,  his  son  (this  petitioner's  lineal  ancestor), 
and  his  two  sisters,  should  be  fully  restored  in  blood  and  rendered 
capable  of  being  heir  and  heirs  of  their  attainted  father ;  that 
this  petitioner  derived  his  descent  through  Anne  Braye,  the  grand- 
mother of  the  said  George  Brooke,  whose  son  William  Brooke 
was  so  restored,  and  whosi3  corruption  in  blood  was  so  entirely 
removed  by  the  said  recited  Act ;  and  as  any  interest  in  the  said 
barony  did  not  accrue  to  Sir  William  Brooke  (son  of  the  said 
George)  until  the  death  of  Lord  Cobham  in  1619,  ten  years  after 
the  said  Act  of  restoration  had  passed,  the  petitioner  submitted 
that  his  interest  was  not  affected  by  the  attainder  of  Lord  Cobham, 
through  whom  he  did  not  claim;    that   the  only  proviso  of  the 

(1)   Vide  the    Vaux  case,  47   R.  B.      Netterville  Peerage  case,  35  E.  E.  107 
117  (5  CI.  &  Fin.  p.  541).    JAs  to  the      (2  Dow  &  CI.  342). 
admission  of  copies  of  wills,  see  the 
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said  Act  was,  that  nothing  therein  should  extend  to   restore   or       Braye 

entitle  the  said  parties  or  any  of  them,  or  their  heirs,  to  any  name      ^*^*^'^^^*^- 

of  honour  or  dignity,  or  to  any  such  houses,  castles,  «&c.  which 

his  Majesty  *or  any  other  person  or  persons  then  had,  or  was,  or       [  •769  ] 

might  be  entitled  to  have,  by  reason  of  the  attainder  of  their  said 

father :  that  the  King  not  being  seised  by  reason  of  the  attainder 

of  the  said  George  Brooke  of  any  portion  of  the  barony  of  Braye, 

which  was  not  vested  in  him  at  the  time  of  his  attainder,  there 

could  be  no  ground  for  the  allegation  in  the  case  of  the  said  Sarah 

Otway  Cave.     The  petitioner  therefore  prayed  that  their  Lordships 

would  be  pleased  to  take  his  petition  into  their  consideration, 

and  direct  that  Mrs.  Otway  Cave  might  be  required  to  substantiate 

the  said  allegations  touching  the  petitioner's  interest  in  the  said 

barony,  or  that  he  might  be  allowed  to  be  heard  by  counsel,  and 

that  time  might  be  granted  to  him  to  j)repare  a  case. 

Mr.  Fitzroy  Kelly  appeared  in  support  of  the  petition,  and 
having  obtained  leave  to  address  the  Committee,  he  observed, 
that  by  Mrs.  Otway  Cave's  printed  case.  Sir  William  Booth  by 
appeared  to  be  nearer  than  that  lady  to  the  succession.  There 
was  certainly  an  attainder  in  his  line,  but  it  was  reversed,  and 
therefore  his  claim  to  the  dignity  was  better  than  Mrs.  Otway 
Cave's.  What  he  desired  was,  to  be  allowed  to  present  a  case 
for  the  purpose  of  removing  this  stain  attempted  to  be  put  on 
his  pedigree.     He  did  not  claim  the  dignity. 

The  Earl  of  Shaftesbury: 

If  he  claims  the  dignity,  he  must  petition  the  Crown,  and  then 
his  case  will  be  brought  before  the  Committee  in  the  usual  form. 

Mr.  Kelly : 
He  only  asks  for  time  and  opportunity  to  remove  this  blot  on 
his  pedigree. 

It  was  ordered  by  the  House,  on  the  report  of  the  Committee, 
that  Mrs.  Otway  Cave  should  substantiate  *the  allegations  con-       [  '770  ] 
tained  in  her  case,  touching  Sir  William  Boothby's  interest  in 
the  said  barony ;  and  that  he  ^might  be  heard  by  counsel,  and 
have  time  to  prepare  his  case. 

But    on   the    17th   of   June   following.    Sir  W.    Boothby   pre- 
sented a  petition  to  the  House,  referring  to  his  former  petitions, 
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Br  AYE  and  stating  that  in  the  investigations  which  he  had  made  for  the 
purpose  of  presenting  a  case,  he  discovered  that  Sir  William 
Boothby,  a  former  baronet,  stated  in  Mrs.  Otway  Cave's  pedigree 
to  have  had  by  his  second  wife.  Hill  Brooke,  (eldest  daughter 
of  the  said  Sir  William  Brooke)  two  sons.  Sir  William  Boothby 
and  Brooke  Boothby,  from  the  latter  of  whom  this  petitioner's 
descent  was  immediately  dedaced,  had  in  fact  had  six  sons,  of 
whom  the  said  Brooke  Boothby  was  the  youngest ;  that  William, 
afterwards  Sir  William  Boothby,  one  of  the  said  six  sons,  had, 
besides  three  sons  who  died  young,  also  a  daughter,  who  was 
married  to  Dr.  Thorpe  of  Nottingham,  and  left  by  him  a  daughter, 
from  whom  there  were  several  descendants  (hereinafter  mentioned). 
Under  these  circumstances,  the  petitioner  withdrew  from  the 
contest,  and  prayed  that  the  order  to  prepare  a  case  might  be 
discharged,  which  was  accordingly  ordered. 

Early  in  1886,  Sir  Percival  Hart  Dyke  presented  a  petition 
to  the  King,  stating  the  creation  of  the  dignity  in  Sir  Edmund 
Braye,  and  the  succession  of  his  only  son,  John  Braye,  and  his 
death  without  issue,  leaving  his  aforesaid  six  sisters  his  coheirs, 
between  whom  and  whose  descendants  and  representatives,  the 
barony  fell  into  abeyance,  and  that  petitioner  was  sole  heir  of  the 
body  of  Frideswide,  the  third  sister  and  coheir  of  John,  last  Lord 
Braye.  This  petition  stated  the  representatives  of  the  other 
[  •771  ]  *sisters  and  coheirs  as  Mrs.  Otway  Cave's  petition  stated  them, 
and  it  prayed  his  Majesty  to  determine  the  said  abeyance  in 
the  petitioner's  favour,  by  directing  to  him  a  writ  of  summons 
for  attendance  in  Parliament  by  the  style  and  title  of  Baron 
Braye. 

This  petition  was  also  referred  to  the  Attorney-General,  and, 
with  his  report  annexed,  was  afterwards  referred  by  his  Majesty 
to  this  House,  and  by  the  House  to  the  Committee  of  Privileges 
on  the  27th  of  June,  1886. 

Mrs.  Otway  Cave  presented  a  petition  to  the  House  on  the 
12th  of  July  following,  stating  that  her  printed  case  was  laid  on 
the  table  on  the  15th  of  February,  and  the  evidence  in  support 
thereof  was  concluded  the  9th  of  June,  and  that  although  notice 
of  the  proceedings  was  served  on  Sir  P.  H.  Dyke,  he  had  not 
taken  any  steps  towards  establishing  his  claim.  She  prayed  that 
their  Lordships  would  appoint  a  time  for  him  to  exhibit  his 
evidence,  and  that  her  counsel  might  be  allowed  without  delay  to 
sum  up  the  evidence  given  in  support  of  her  claim. 
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Mr,  Lewis  summed  up  the  evidence  on  the  8th  of  August.  Bbayb 
He  submitted  in  conclusion,  that  the  creation  of  this  peerage  must  ^^^<**5- 
be  presumed  to  have  been  by  writ,  and  if  by  writ,  then  that  the 
writ  contained  the  general  and  not  a  special  limitation.  The 
pedigree,  he  conceived,  was  clearly  made  out,  and  the  Committee 
must,  according  to  the  authorities  before  referred  to,  report  in 
favour  of  the  claim  (i). 

The  Attorney-General: 

The  question  is,  whether,  supposing  it  to  be  clear  that  there 
was  a  creation  of  a  peerage,  it  must  be  necessarily  presumed 
that  such  peerage  was  descendible  to  females.  Certain  things 
arising  from  the  proof  of  the  existence  of  others,  may  *in  all  cases  [  *772  ] 
be  presumed,  but  presumption  ought  not  in  any  case  to  be  carried 
further  than  is  absolutely  necessary.  One  strong  argument  against 
the  claim  of  a  descent  to  females,  is  that  there  has  not  been  one 
descent  of  that  kind  claimed  with  respect  to  this  peerage  before 
the  present  time.  The  Slane  Peerage  (2),  which  was  supposed 
to  be  a  creation  by  writ,  was  a  peerage  descendible  to  heirs  male. 
The  Berkeley  Peerage  was  another  case  of  the  same  kind.  It  is 
therefore  clear,  that  even  assuming  this  peerage  to  have  been 
created  by  writ,  it  does  not  follow  that  it  was  descendible  to  female 
heirs.  He  referred  to  the  writ  to  Bromflete,  creating  him  Lord 
Vescie,  with  a  special  limitation  (3). 

The  case  stood  over  to  the  session  of  1887. 

Dr.  Thorpe  of  Headingly,  in  the  county  of  York,  presented  a  1837. 
petition  to  the  House  on  the  2nd  of  February,  1837,  praying  their 
Lordships  to  protect  his  right  as  one  of  the  coheirs  of  Anne, 
the  eldest  sister  and  coheir  of  John,  last  Lord  Braye.  On  the 
same  day  Mrs.  Otway  Cave  presented  a  petition  to  their  Lordships, 
praying  for  judgment,  and  stating,  that  in  consequence  of  the 
discovery  that  Sir  William  Boothby  was  not  one  of  the  coheirs, 
she  inquired  and  discovered  that  the  coheirs  of  the  said  Anne 
were  Dr.  Thorpe,  Dr.  Disney  Alexander  of  Wakefield,  Mrs.  Leatham, 
and  her  sister  Miss  Lund  of  Scarborough,  all  whom  this  petitioner 
caused  to  be  served  with  notice  of  her  claim,  and  with  copies  of  her 
case.     These  two  petitions  were  referred  to  the  Conimittee. 

(1)  Vide  n,  (I),  ante,  p.  181.  (3)  Co.  Litt.  9  b. 

(2)  47  B.  R.  105  (5  CI.  &  Fin.  23). 
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Rrayk  At  the  sitting  of  the  Committee  on  the  7th  of  March,  1837, 

Peeraoe 

[  •773  1  '^"'  William  Follett  appeared  as  counsel  *for  Dr.  Thorpe,  and  said 
he  was  not  instructed  to  make  a  claim  for  him,  but  to  submit  that 
Mrs.  Otway  Cave  having  stated,  not  only  her  own  pedigree,  but 
the  pedigrees  of  the  other  coheirs  of  the  barony,  was  bound  to 
prove  the  facts  stated  in  her  petition  and  case,  before  the  Com- 
mittee could  report  on  her  claim.  It  was  not  the  wish  of  Dr. 
Thorpe  to  contest  her  pedigree  or  to  delay  the  proceedings,  but 
he  desired  that  their  Lordships  would  protect  his  interest  in  the 
barony. 

Sir  Harris  Nicolas,  for  Mrs.  Otway  Cave  : 

The  practice  of  the  House  did  not  require  a  claimant  to  prove 
the  pedigrees  of  coheirs,  and  such  a  requisition  would  be  attended 
with  great  hardship,  and  would  be  in  some  instances  impossible 
to  be  complied  with.  Mrs.  Otway  Cave's  pedigree  was  deduced 
from,  and  she  was  the  sole  heiress  of  Elizabeth,  the  second  sister 
and  coheiress  of  John  Lord  Braye.  Notice  of  her  claim  had  been 
given  to  every  person  who  appeared  to  be  a  coheir ;  all  of  them 
had  accepted  the  notice,  and  two  of  them.  Sir  William  Boothby 
and  Sir  Percival  Hart  Dyke,  had  petitioned  the  House,  and  the 
latter  had  appeared  and  proved  his  own  pedigree.  Sir  W. 
Boothby  was  directed  by  the  House  to  prepare  his  case.  He 
began,  but  as  it  appeared,  on  investigation,  that  Frances  daughter 
of  a  former  Sir  W.  Boothby,  a  coheir,  had  left  descendants,  he 
ceased  from  further  proceeding.  The  Baronetcy  went  to  him  as 
heir  male,  but  not  the  representation  of  the  Peerage.  The  result 
was  that  instead  of  Sir  W.  Boothby  being  the  representative  of 
the  eldest  coheir  Anne,  her  representation  of  the  barony  was 
vested  in  the  four  descendants  of  Frances  Boothby,  namely.  Dr. 
Thorpe,  Dr.  Alexander,  Mrs.  Leatham,  and  Miss  Lund.  Notices 
[  ^774  ]  had  been  served  on  all  *these,  and  all  except  Dr.  Thorpe  declined 
to  interfere.  He  required  Mrs.  Otway  Cave  to  prove  his  pedigree, 
in  order  that  he  might  have  no  difficulty  in  establishing  his  claim 
at  any  future  time,  should  the  dignity  be  open  to  him.  It  was 
not  reasonable,  nor  consi^nt  with  the  practice  of  the  House, 
that  one  coheir  who  claimed  should  prove  the  pedigrees  of  all 
the  others.  The  words  of  reference  by  the  Sovereign  to  the 
House  were,  **  to  examine  the  allegations  thereof  as  to  what 
relates  to  the  petitioner's  title  therein  mentioned,  and  to  inform 
bis  Majesty  how   the.  same    shall   appear  to   their  Lordships." 
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Notice  of  claim  must  be  given  to  coheirs,  because  they  were  Braye 
interested  parties,  and  it  would  be  unjust  to  bestow  on  one  a  ^^^^^^k. 
hereditament  to  which  they  were  all  equally  entitled,  without 
enabling  them  to  sustain  their  respective  interests.  The  House 
never  before  required  a  claimant  to  prove  the  pedigrees  of  the 
other  coheirs,  his  competitors.  It  was  not  done  in  the  Bottetourt 
Peerage  case  in  1764,  nor  in  the  case  of  the  Hoxvard  de  Walden 
Barony  in  1784,  nor  in  the  case  of  the  Barony  of  Beaumont  in 
1798  (1) ;  and  yet  in  these  cases  the  Committee  of  Privileges 
had  no  difficulty  in  reporting  that  each  of  the  peerages  had,  on 
the  death  of  the  last  peer  without  issue  male,  fallen  into  abeyance 
between  coheirs,  and  so  continued;  and  that  such  and  such  a 
person  was  one  of  the  coheirs,  without  saying  who  the  other 
coheirs  were,  or  whether  there  were  any.  The  practice  was  clearly 
stated  in  the  de  VIsle  Peerage  case  in  1824.  That  barony  was 
claimed  by  Sir  John  Sidney,  as  elder  coheir  of  Gerard  de  Tlsle, 
who  was  summoned  to  Parliament  in  the  reign  of  Edward  III. 
The  barony  fell  into  abeyance  in  1421  between  three  coheirs.  In 
tracing  the  *representation  of  the  other  two  coheirs,  the  claimant  [  *775  ] 
found  that  they  were  represented  by  twelve  persons.  When  that 
claim  was  before  the  Committee,  Lord  Eldon,  then  Lord  Chancellor, 
asked,  as  Mr.  Hart  was  opening  his  case,  '*  Does  anybody  attend 
for  the  other  coheirs  ?  "  Mr,  Hart :  **  We  have  traced  the  pedigree 
of  the  other  coheirs,  and  such  of  them  as  are  in  England  have 
had  notice ;  but  one  or  two  of  them  are  not  in  the  kingdom." 
The  Lord  Chancellor:  "The  first  step  to  be  taken  will  be  to 
prove  the  notice  to  those  coheirs;'*  and  his  Lordship  defines 
clearly  the  object  of  giving  notice  to  the  coheirs;  not  that  the 
claimant  is  to  prove  their  pedigree,  as  if  that  were  requisite  for 
the  information  of  the  Crown,  but  that  they  must  have  notice 
that  there  is  a  claim  of  the  title,  that  they  may  come  and  vindicate 
their  title  if  they  think  proper.  The  Lord  Chancellor  says, 
"It  is  a  point  the  coheirs  have  a  right  to  dispute  with  you, 
whether  you  are  a  coheir;  therefore  we  are  not  entitled  to  go 
into  the  case  until  that  notice  is  proved."  Mr.  Hart:  "In  a 
pedigree  commencing  with  the  31st  Edward  III.,  it  would  be 
impracticable  for  us  to  prove  with  certainty  the  pedigree  of  other 
coheirs,  when  they  branch  off."  The  Lord  Chancellor  :  "  All 
the  Committee  means  is,  to  see  that  you  have  given  to  those 
persons,  whom  you  represent  in  your  pedigree  to  be  coheirs, 
(1)  These  cases  are  stated  in  the  Camoys  case,  post. 
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Bkayb  notice  of  this  proceeding."  Mr.  Hart :  "  We  have  not  only  given 
them  notice,  but  we  have  used  considerable  pains  to  trace  their 
pedigree  where  it  branches  off  from  ours  "  (i).  In  a  subsequent 
part  of  that  case  the  claimants'  counsel  say (2),  ''We  have  now 
closed  our  evidence  for  the  present,  &c.    We  apprehend  your 

[  *776  ]  Lordships  do  not  require  that  we  should  prove  the  ^pedigree  of 
other  branches  of  the  family,  which  diverge  from  us;  we  have 
given  your  Lordships  all  the  information  we  are  possessed  of  on 
the  subject,  &c.  Having  deduced  our  own  pedigree,  with  a 
certainty  which  we  hope  will  be  satisfactory  to  your  Lordships, 
we  go  on  to  the  other  branches  with  such  prima  facie  evidence, 
as  is  within  our  competence,  of  those  who  are  the  persons  deriving 
from  the  other  two  branches."  80  that  the  counsel  in  that  case 
were  going  on, — as  I  think  was  most  needlessly  done  in  the  Vaux 
case,  by  one  of  the  claimants, — to  give  some  evidence  of  the 
pedigrees  of  the  other  coheirs  ;  upon  which  he  is  stopped  by  Lord 
Rbdesdalb,  who  says,  "You  are  not  bound  to  prove  anything 
about  Eleanor  and  Elizabeth,  the  two  younger  daughters  of 
Elizabeth  de  lisle."  That  was  the  other  class  of  coheirs.  Mr. 
Hart  says,  "  That  is  what  we  submit  to  your  Lordships."  Lord 
Bedesdale  :  *'  You  do  not  of  course  pretend  to  say  that  they  died 
without  issue  ?  "  Mr.  Hart :  "  No ;  we  say  that  they  died  with 
issue,  and  we  give  such  prima  facie  evidence  as  is  in  our  power, 
to  show  who  are  the  persons  who  ought,  as  such,  to  have  notice 
of  this  proceeding."  Lord  Bedesdale  :  "  That  appears  to  be 
all  you  are  called  upon  to  do."  On  this  and  the  other  authorities 
before  referred  to,  the  learned  counsel  submitted  that  Mrs.  Otway 
Cave  had  done  enough  by  proving  her  own  pedigree,  and  giving 
notice  to  all  the  other  coheirs,  without  being  obliged  to  prove  their 
pedigrees.  The  only  instance  in  which  the  House  ever  expressed 
any  wish  of  the  kind  was  in  the  Zouch  case.  Dr.  Thorpe  did 
not  pretend  to  be  a  claimant.  Then  why  should  he  be  permitted 
to  increase  the  difficulties  of  proof  by  another  party,  who  was 
a  bond  fide  claimant  ? 

[  777  ]       Lord  Brougham  : 

I  do  not  think  that  this  House  can  compel  a  party  claiming,  as 
in  this  case,  to  prove  what  may  be  justly  described  as  the  case  of 
the  other  party,  his  rival ;  yet  as  it  is  in  effect  and  substance  his 

(1)  Report  of  the  de  risleharony  by  (2)  Id.  p.  48. 

Sir  H.  Nicolas,  p.  29. 
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own,  and  as  he  has  the  strongest  interest  that  the  pedigree  should  Bratb 
be  cleared  up,  the  House  may  well  say  to  him  that  he  had  better 
prove  it,  for  otherwise  one  of  two  things  may  happen.  First,  no 
one  can  compel  this  House  to  report  that  the  peerage  is  in  abeyance, 
80  that  it  is  his  interest  that  the  investigation  should  be  conducted 
to  the  satisfaction  of  the  Committee.  Secondly,  suppose  the  report 
to  the  Crown  to  be  made  strictly  in  the  terms  of  the  reference,  which 
is,  not  among  whom  the  barony  is  in  abeyance,  but  whether  it  is  in 
abeyance  among  any  parties,  of  whom  the  claim^int  is  one,  the 
consequence  would  certainly  be  most  detrimental  to  the  claimant. 
If  in  the  course  of  the  inquiry  it  should  be  disclosed  to  the 
Attorney-General  that  the  claimant  is  one  not  merely  of  those 
parties  whose  names  are  set  forth  in  the  petition,  but  of  them  and 
of  two  or  three  other  persons,  it  would  be  the  duty  of  the  Attorney- 
General,  in  reporting  to  the  Crown,  to  advise  it  not  to  determine 
the  abeyance  in  favour  of  any  one  person  until  the  other  persons 
were  satisfactorily  disposed  of.  The  Committee  too  could  not 
possibly  act  upon  other  principles. 

The  Attorney-General  submitted  that  it  was  necessary  that  the 
claimant  should  prove  the  pedigrees  of  the  other  coheirs,  before 
she  could  call  upon  the  Committee  for  a  report,  the  petition  con- 
taining an  allegation  of  all  the  lines,  and  it  being  necessary  that 
the  pedigree  of  each  should  be  proved  in  order  that  his  Majesty 
might  exercise  the  power  of  selection.  It  ^appeared  from  the  [  *778  ] 
extract  just  read  from  the  VIsle  case,  that  prima  facie  evidence  had 
been  there  given  of  the  other  lines,  which  was  stated  by  the  counsel 
to  be  all  which  they  had  it  in  their  power  to  give  ;  and  in  the  case 
of  the  Barony  of  Vaux,  still  before  the  Committee,  it  had  been 
intimated  that  the  Committee  would  not  feel  itself  in  a  situation  to 
report  till  that  evidence  had  been  given.  Unless  the  same  course 
was  adopted  here,  the  House  could  not  know  that  its  order  for  notice 
to  all  the  coheirs  had  been  complied  with.  There  must  be  evidence 
as  to  the  pedigree  of  all  the  coheirs  before  any  report  could  properly 
be  made  to  the  Crown ;  for  otherwise  a  man  on  merely  making  out 
his  own  pedigree  might  be  declared  to  be  entitled,  and  he  might 
take  his  seat  in  this  House,  and  after  he  had  done  so  the  real  heir 
might  appear  and  claim,  and  would  have  his  seat  as  of  right,  and 
thus  a  new  peerage  would  have  been  created,  descendible  to  heirs- 
general.  In  the  cases  of  the  De  Rooa  and  Zoueh  Baronies,  all  the 
lines  were  proved,  and  very  special  reports  were  made. 
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Bbayk       Lord  Brougham  : 
Peekaoe. 

The  rule  is  of  great  importance.  I  move  that  time  be  given  to 
the  petitioner  to  get  the  necessary  evidence  as  to  the  coheirs. 

The  Lord  Chancellor  : 

I  quite  agree  with  the  noble  and  learned  Lord  not  only  as  to 
the  present  case,  but  as  to  what  has  been  the  course  of  practice 
of  the  House.  The  petitioner  here  alleges  a  descent  in  various 
lines.  She  shpws  that  she  is  a  party  among  others,  on  whose 
claims  it  will  be  our  duty  to  report.  We  cannot  report  without  full 
knowledge,  nor  can  the  Grown  determine  the  abeyance  without 
knowing  who  the  coheirs  are,  and  on  what  claim  the  exercise  of  its 
prerogative  is  prayed.  It  appears  by  the  minutes  of  the  case  of  the 
[  ♦779  ]  Zouch  Barony  of  the  28th  of  June,  *1803,  that  the  counsel  there 
were  informed  that  the  case  was  defective,  as  not  having  traced  the 
descent  of  the  abeyance  to  persons  existing,  or  shown  that  there 
were  no  persons  existing  as  representing  the  other  branches.  That 
case  was  in  consequence  postponed,  and  the  final  decision  and  report 
in  1807  pointed  out  the  coheirs. 

The  case  stood  over  to  the  session  1838. 

In  the  session  of  1888,  a  supplemental  printed  case  having  been 
laid  on  the  table  on  behalf  of  Mrs.  Otway  Cave,  her  counsel  pro- 
ceeded during  several  days  to  give  such  evidence  as  she  had  been 
able  to  obtain  of  the  descent  of  the  other  coheirs  of  the  barony, 
except  Sir  P.  H.  Dyke,  who  had  given  evidence  of  his  own  pedigree. 

The  case  was  again  postponed  to  the  session  of  1889,  with  a  view 
to  have  a  decision  on  the  effect  of  the  attainder  of  one  coheir  on 
the  claims  of  the  others.  That  question  had  arisen  in  the  case 
of  the  Camoys  Peerage^  and  the  arguments  on  it  before  the  Judges ; 
and  their  opinions  as  stated  in  the  report  of  that  case(i),  apply 
also  to  the  present. 

1839.        The  Lord  Chancellor  : 

~1-  '  I  think  the  claimant  in  this  case  has  proved  her  descent  from 

Elizabeth,  the  second  daughter  of  the  person  who  sat  as  a  peer  in 
this  House  in  the  reign  of  Henry  VIII.  Other  parties  have  also 
made  out  their  descents  from  the  first  and  third  daughters  of  the 
same  person.     On  that  part  of  the  case,  therefore,  I  am  of  opinion 

(1)    Vidt  post,  p.  195. 
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that  *your  Lordships  ought  to  report  in  favour  of  the  claim.     But       Brayk 

then  two  questions  of  law  have  been  raised  :  one  of  these  questions       r  ^^g^  -| ' 

has  been  presented  to  your  Lordships  not  for  the  first  time,  but,  on 

the  contrary,  questions  of  the  same  sort  have  arisen,  and  have 

before  now  received  the  decision  of  the  House  ;  and  those  decisions, 

as  it  seems  to  me,  may  be  considered  to  have  put  that  question  at 

rest.     The  question  to  which  I  first  refer,  is  that  which  relates 

to  the  effect  of  the  evidence  of  a  sitting  in  this  House  under  a 

summons  by  writ,  there  being  no  evidence  whatever  of  the  nature 

of  that  writ,  or  of  the  creation  of  a  peerage  by  letters  patent.     The 

last  case  on  this  subject  was  that  of  the  Vaicx  Peerage  (i),  in  which 

all  the  preceding  cases  were  examined ;  and  your  Lordships  adopted 

the  resolution,  tbat  where  the  evidence  satisfactorily  made  out  such 

a  sitting  by  writ,  it  should  be  presumed  that  there  was  evidence 

of  a  title  to  the  heirs-general  of  the  person  so  summoned,  and 

consequently  that  such  a  peerage  might  descend  through  females. 

That  is  the  situation  in  which  the  present  claimant  stands.     On 

that  part  of  this  claim,  I  am  of  opinion  we  must  follow  the  rule 

already  laid  down  in  the  case  to  which  I  have  just  referred. 

Another  question  in  this  case  is  one  which  has  also  been  discussed 
in  claims  to  another  peerage,  namely,  the  effect  of  the  attainder  of 
one  of  the  coheirs  upon  the  title  of  the  rest.  In  a  case  which 
occurred  in  this  House  some  years  ago  (2),  there  was  expressed, 
by  a  very  high  authority,  an  opinion  which,  if  adopted  literally 
would  be  fatal  to  the  claim  of  any  of  the  coheirs  in  this  case. 
I  confess  I  cannot  understand  the  grounds  on  which  that  opinion 
is  supposed  to  have  been  entertained  ;  *and  your  Lordships  having  [  -zsi  ] 
felt  some  doubt  on  the  subject,  have  had  the  advantage  of  hearing 
the  question  argued  before  the  learned  Judges.  They  have  now 
expressed  their  unanimous  opinion  through  the  Lord  Chief  Justice 
of  the  Court  of  Common  Fleas  (3).  That  opinion,  as  it  seems  to  me, 
puts  the  question  entirely  at  rest.  The  grounds  on  which  the 
Judges  have  come  to  the  conclusion  which  the  Lord  Chief  Justice 
has  communicated  to  your  Lordships  appear  to  me  to  be  entirely 
satisfactory,  and  completely  to  remove  those  doubts,  which  existed 
only  in  consequence  of  the  expression  of  the  opinion  I  have 
mentioned  in  the  former  case. 

If  your  Lordships  should  concur  in  the  view  I  take  of  this  matter, 

(1)  47   R.  R.    105    (5   CI.    &   Fin.  (3)  See  the  opinion  and  arguments 
526).                                                                 in  the  Camoys  case,  poBt^  p.  195. 

(2)  The  Beaumont  case,  in  1795. 
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bbayb  then  this  second  difficulty  will  be  removed,  and  the  result  will 
therefore  be,  that  if  you  are  of  opmion  that  Mrs.  Otway  Cave  has 
made  out  her  title  as  the  descendant  from  Elizabeth,  the  second 
daughter  of  Edmund  Lord  Braye,  and  that  Sir  P.  H.  Dyke  has 
likewise  made  out  his  claim  as  the  descendant  of  another  daughter 
of  the  same  person,  the  only  remaining  question  will  be,  what  is 
the  form  of  the  report  your  Lordships  shall  make  to  the  Crown 
with  respect  to  the  other  daughters  of  Edmund,  and  the  several 
parties  who  now  appear  to  represent  them  ?  With  respect  to  this 
point,  various  courses  have  been  adopted  on  former  occasions  as 
to  the  reports  which  Committees  have  had  to  make  in  relation 
to  collateral  heirs.  These  are  parties  who  do  not  claim  the  peerage ; 
but  their  pedigree  must  be  investigated,  in  order  that  the  Crown 
may  know  who  are  the  descendants  of  the  last  peer,  and  what  is 
the  situation  of  the  various  coheirs.     The  history  of  these  various 

[  *782  ]  *lines  of  descendants  has  in  a  great  degree  been  satisfactorily  made 
out,  but  it  is  not  to  be  expected  that  parties  who  make  out  the 
pedigrees  of  other  families  should  do  so  as  clearly  as  they  make  out 
their  own.  Some  of  the  parties  whose  pedigrees  have  thus  been 
traced  are  not  themselves  here  to  support  any  claim,  or  for  any 
other  purpose.  The  sole  object  of  requiring  proof  of  these  pedigrees 
is  what  I  have  stated, — the  procuring  information  for  the  Crown, 
in  order  that  the  Crown  may  know  in  whose  favour  the  abeyance 
may  be  determined.  That  information  has  been  obtained  here  by 
the  evidence  which  has  been  laid  before  your  Lordships.  And 
though  the  evidence  with  respect  to  some  of  the  lines  is  not  so 
conclusive  as  to  justify  your  Lordships  in  reporting  that  they  are 
the  descendants  of  the  coheirs  of  the  last  peer,  there  is  certainly 
sufficient  for  you  to  report  that  the  peerage  is  in  abeyance,  and  that 
these  two  lines  have  been  proved  so  as  to  enable  the  Crown  to 
exercise  its  discretion  as  to  these  lines. 

In  some  of  the  former  cases,  the  report  has  been  that  there  appear 
to  be  several  persons  descendants  of  the  person  last  entitled ;  and, 
in  others,  the  reports  have  stated  in  what  mode  the  persons  have 
descended.  Those  who  do  not  claim,  and  have  not  made  out  their 
descent,  cannot  have  the  exercise  of  the  discretion  of  the  Crown  in 
their  favour.  It  is,  therefore,  unnecessary  to  say  more  with  respect 
to  them  than  that  there  are  other  descendants  living.  On  the  whole, 
it  appears  to  me  to  be  the  proper  course,  instead  of  pronouncing  an 
opinion  on  these  collateral  pedigrees,  to  report  to  the  Crown  that 
there  are  descendants  of  the  person  last  entitled  besides  those  who 
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have  presented  claims  to  the  Crown  for  this  peerage.     It  will  be       Bbatb 
open  to  your  Lordships  at  a  future  time  to  *pur8ue,  if  necessary,       r  *7g3  j ' 
further  inquiries  into  this  matter,  and  we  need  not  give  an  opinion 
on  a  fact  which  is  not  regularly  before  us. 

In  the  result,  therefore,  I  should  propose  to  your  Lordships  that 
we  should  report  that  the  barony  of  Braye  was  created  by  writ  in 
1529,  and  is  descendible  to  the  heirs-general  of  Edmund  Baron 
Braye ;  that  it  appears  that  John,  the  second  baron,  son  of  Edmund, 
died  without  issue ;  that  Mrs.  Otway  Cave  has  made  out  her  claim, 
as  descended  from  Elizabeth,  the  second  daughter  of  Edmund  ; 
that  Sir  Percival  Hart  Dyke  has  proved  his  descent  from  the  third 
daughter,  and  that  it  appears  that  there  are  descendants  of  Anne, 
the  eldest  daughter  of  Edmund,  and  of  two  other  daughters ;  and 
this,  I  think,  would  probably  be  sufficient  without  stating  who  those 
descendants  are. 

Lord  Wynford  : 

I  entirely  agree  with  what  has  now  been  proposed  to  your 
Lordships.  It  appears  to  me  that  the  two  claims  of  Mrs.  Otway 
Cave  and  of  Sir  Percival  Hart  Dyke,  have  been  satisfactorily  made 
out.  It  is  right  that  the  case  should  be  so  left,  that  if  the  other 
parties  entitled  should  bring  forward  their  claims,  an  investigation 
may  be  made  into  them. 

I  am  glad  that  we  have  had  the  opinion  of  the  Judges  on  the 
effect  of  the  attainder;  the  clearest  opinion  I  have  ever  heard 
pronounced  by  the  Judges  within  the  walls  of  this  House.  In 
every  part  of  that  opinion  I  most  fully  concur.  There  is  no  interest 
that  can  be  the  subject  of  forfeiture  which  can  be  affected,  except 
by  corruption  of  blood  ;  and  in  this  case  the  corruption  of  blood 
was  removed  by  the  statute.  I  may  also  state  that  I  am  of  opinion 
that,  without  that  statute,  the  other  coheirs  would  still  have  been 
♦able  to  make  out  their  claim  to  the  peerage  ;  inasmuch  as  in  this  [  '784  ] 
case  there  was  nothing  to  be  forfeited,  for  the  estate  was,  at  the 
time  of  the  attainder,  in  the  Crown. 

It  may  now  be  taken  as  settled,  that  if  a  person  is  called  by  writ 
to  this  House,  and  takes  his  seat  under  the  writ,  that  constitutes  him 
a  Baron  in  fee,  and  the  dignity  is  descendible  to  his  heirs-general. 

The  Earl  op  Devon  : 

My  Lords,  having  attended  throughout  this  argument,  if  I 
felt  in  the  least  degree  a  difference  of  opinion  on  this  subject, 
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Brate  I  should  certainly  express  it.  But  I  entirely  concur  in  what 
has  now  been  proposed  to  your  Lordships.  I  think  that  Mrs. 
Otway  Cave  and  Sir  Percival  Hart  Dyke  have  made  out  their 
respective  claims,  and  that  so  far  we  may  report  in  favour  of 
the  petitioners. 

On  the  point  of  law  as  to  the  attainder,  I  do  not  think  it  necessary 
to  say  anything.  But  there  is  another  question,  namely,  whether 
in  a  case  in  which  the  writ  creating  the  peerage  is  not  produced, 
the  House  would  decide  that  a  sitting  in  it  was  a  sitting  under 
a  general  writ.  That  question  has  already  been  decided  (i),  and 
I  am  not  now  going  to  express  any  doubt  on  the  propriety  of  that 
decision.  The  law  is  in  favour  of  the  existence  of  this  peerage 
in  the  coheirs  of  those  who  are  the  representatives  of  Edmund 
Lord  Braye. 

With  respect  to  the  form,  in  which  the  result  is  to  be  entered,  on 
claims  of  this  nature,  it  seems  to  me  that  there  are  great  difficulties 
in  either  way  of  putting  it.     If,  on  the  one  hand,  we  do  not  make 

[  ♦785  ]  some  investigation  into  the  titles  of  all  *the  parties  concerned,  your 
Lordships  cannot  give  the  Grown  all  the  information  which  it  is 
entitled  to  expect.  But  if,  on  the  other  hand,  you  call  on  the 
claimant  to  make  out  the  pedigrees  of  all  the  other  descendants, 
you  put  him  in  a  situation  of  great  difficulty,  requiring  him  to  do 
what  may,  in  some  cases,  be  absolutely  impossible.  In  the  choice 
of  these  difficulties,  I  think  that  the  course  which  the  Lord  Chan- 
cellor has  proposed,  is  the  most  judicious  in  itself,  and  the  best  that 
can  be  adopted,  namely,  to  state  our  opinion  on  these  two  lines  in 
these  two  claimants,  and  to  state  enough  to  give  the  Sovereign 
notice  that  there  are  in  existence  other  persons  who  may  claim 
as  coheirs.  It  will  then  remain  for  the  Sovereign  to  exercise  a 
discretion  on  all  the  cases,  having  such  information  on  the  whole 
case  as  we  are  able  to  give.  I  concur,  therefore,  my  Lords,  both 
in  the  substance  and  form  of  the  resolution  proposed  by  the 
Lord  Chancellor. 

Besolved  accordingly,  that  it  appears  to  this  Committee  that 
Edmund  Lord  Braye  was  summoned  to  Parliament  and  sat  in  the 
House  in  the  twenty-first  year  of  the  reign  of  King  Henry  the  Vlllth, 
and  that  he  was  entitled  to  a  Barony  by  writ,  descendible  to  the 
heirs-general  of  the  body ;  and  that  he  left  one  son  John,  the  last 
Lord  Braye,  and  several  daughters ;  and  that  John  the  son  died 
(1)  The  Vaux  case,  47  E.  R.  105  (5  01.  &  Fin.  526). 
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without  issue;  and  that  the  petitioner,  Sarah  Otway  Cave,  has 
proved  her  descent  from  Elizabeth,  the  second  daughter  of  the  said 
Edmund  Lord  Braye ;  and  that  the  petitioner,  Sir  Percival  Hart 
Dyke,  Bart.,  has  proved  his  descent  from  Frideswide,  the  third 
daughter  of  the  said  Edmund  Lord  Braye;  and  that  it  appears 
that  there  are  descendants  now  living  of  Anne,  the  ^eldest,  and  of 
Dorothy  and  of  Frances,  two  younger  daughters  of  the  said  Edmund 
Lord  Braye;  and  that  the  said  Barony  is  in  abeyance  between 
the  said  Sarah  Otway  Cave,  Sir  Percival  Hart  Dyke,  and  the 
descendants  of  the  said  Dorothy  and  Frances,  and  of  the  said 
Anne,  if  the  effect  of  an  attainder  of  the  grandsons  of  the  said  Anne 
has  been  removed  (i). 


BRAY£ 
P£EKAOE. 


[  ♦786  ] 


This  resolution  was  reported  by  the  Chairman  of  the  Committee 
to  the  House,  and  was  agreed  to  ;  and  it  was  ordered  that  the  said 
resolution  and  judgment  be  laid  before  her  Majesty. 

Her  Majesty  soon  afterwards,  by  letters  patent,  terminated  the 
abeyance  in  favour  of  Mrs.  Otway  Cave,  now  Baroness  Braye. 
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IN   COMMITTEE   OF   PRIVILEGES. 

The  Camoys  Peerage. 
(6  Clark  &  FinneUy,  789—867.) 

A  dignity  in  abeyance  —  Effect  of  attainder  —  Practice  —  Evidence  — 
Inscription  on  a  portrait. 

One  of  several  coheirs  to  a  barony  in  abeyance,  which  had  been  created 
by  wi'it  of  summons  and  sitting  in  Parliament,  was  attainted  of  high 
treason.  His  son  and  heir  was  restored  in  blood  only,  by  Act  of  Parlia- 
ment, expressly  excepting  honours  and  hereditaments.  Held,  that  it  is 
competent  to  the  Crown  to  terminate  the  abeyance  of  the  barony  in  favour 
of  the  heir  of  the  attainted  coheir,  or  of  the  heir  of  any  of  the  other  coheirs, 
and  that  the  right  to  terminate  the  abeyance  in  favour  of  any  of  the  other 
coheirs  was  not  at  all  affected  by  the  attainder. 

A  claimant  to  a  peerage  in  abeyance  is  bound  to  give  notice  to  all  the 
coheirs  known  to  him  to  be  existing ;  and  notice  by  letter  through  the 
post-oflBoe  is  not  sufficient. 

Coheirs  to  a  peerage  in  abeyance  will  be  allowed,  on  petition  to  the 
House,  to  appear  by  counsel  before  the  Lords  Committees  for  Privileges, 
to  watch  the  evidence  on  behalf  of  a  claimant  whose  petition  to  the  Crown 
is  referred  to  them ;  but  if  he  claims  the  dignity  he  must  petition  the 
Crown. 

Old  pedigrees  produced  from  the  custody  of  a  person  whose  ancestor  was 


1838. 

March  27. 

April  10. 

May  3. 

Junes,  IS,21. 

July  13,  26. 

Avy.  9,  14. 

1839. 

June  27,  28. 

July  15. 

Aug,  27. 

Lord 

COTTENHAM, 
LC. 

TiNDATi, 
Ch.  J. 

[  789] 


(1)  See  the  next  case. 
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Camoys  connected  by  marriage  with  the  family  described  in  the  pedigree,   are 

Peerage.  admissible  as  evidence  to  show  the  state  of  that  family ;  and  an  inscription 

on  an  old  portrait  of  one  of  that  family,  produced  from  the  same  custody, 
is  admissible  for  the  same  purpose.     {Vide  infra ^  p.  204.) 

There  were  four  petitioners  claiming  to  be  coheirs  of  this  barony, 
which  had  been  in  abeyance  for  above  four  hundred  years.  There 
were  three  other  coheirs,  who  did  not  petition  or  interfere. 

The  petition  of  Thomas  Stonor,  Esq.,  of  Stonor,  in  the  county  of 
Oxford,  presented  to  the  Queen  in  September,  1837, — praying  her 
[  •790  ]  Majesty  to  revive  in  *his  person  the  dignity  of  his  ancestor,  by 
summoning  him  to  Parliament  under  the  style  and  title  of  Lord 
Camoys, — stated  that  Sir  Thomas  Camoys,  of  Broadwater,  in  the 
county  of  Sussex,  Knight,  was  summoned  to  Parliament  in  the  7th 
year  of  King  Richard  II.,  and  to  succeeding  Parliaments  until  his 
death,  and  that  he  sat  in  Parliament  in  pursuance  of  the  said  writs 
of  summons,  whereby  he  acquired  the  dignity  of  Baron  Camoys  to 
him  and  the  heirs  of  his  body;  that  he  was  succeeded  by  his 
grandson,  Hugh  Lord  Camoys,  who  died  under  age,  and  without 
issue,  in  the  5th  of  Henry  VI.  (1427),  whereupon  the  barony  fell 
into  abeyance  between  his  two  sisters,  Margaret  and  Alianora,  as 
grand-daughters  and  coheirs  of  Thomas  Lord  Camoys. 

That  Alianora  married  Sir  Roger  Lewknor,  Knight,  by  whom  she 
had  a  son  and  heir,  Sir  Thomas  Lewknor,  of  Trotton,  the  father  of 
Sir  Roger  Lewknor,  who  died  in  1548  without  male  issue,  leaving 
three  (i)  daughters,  Katherine  (2),  Mabel,  and  Constance,  whose 
respective  representatives  were  his  coheirs. 

That  Margaret  married  Ralph  Radmylde,  Esq.,  by  whom  she  had 
a  son  Robert,  who  had  an  only  son  Sir  William  Radmylde,  who 
died  without  issue,  and  two  daughters,  Margaret  and  Elizabeth 
Radmylde,  who  became  coheirs  to  their  said  brother,  and,  as  such, 
coheirs  of  their  grandmother  (3)  Margaret  Camoys. 

That  Elizabeth  married  Nicholas  Lewknor,  Esq.,  by  whom  she 

[  *m  ]       had  a  son  and  heir,  Edward  Lewknor,  *of  Kingston  Bowsey,  who 

died  in  1528,  leaving  a  son  Edward  Lewknor,  whose  son  and  heir, 

Edward  Lewknor,  was  attainted  of  high  treason  in  the  reign  of 

(1)  This  was  an  error,  vide  infra,  Ferdinand  de  la  Cainea,  and  one  of 
pp.  198,  200.  the  four  coheirs  claiming  the  barony. 

(2)  Katherine  married  John  Mill,  (3)  This  also  was  an  error,  vide 
Esq.,  of  Greutham,  in  the  county  of  infra,  p.  211.  The  evidence  showed 
Hants,  and  had  hy  him  a  son,  from  that  Margaret  and  Elkaheth  Bad- 
whom  is  descended  in  a  direct  line,  mylde  were  the  daughters  of  Margaret 
Sophia,  the  widow  of  the  Chevalier  Camoys. 
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Queen  Mary ;  and  petitioner  was  advised,  that  the  subsequent  Camots 
restitution  in  blood  of  his  son,  Sir  Edward  Lewknor,  did  not 
enable  him  or  his  descendants  to  sustain  the  character  of  coheirs 
to  the  barony  of  Camoys.  That  Sir  Edward  Lewknor,  the 
grandson  of  the  attainted  Edward  Lewknor,  died  in  1618,  leaving 
a  son,  whose  only  child  (i)  died  without  issue,  and  two  daughters, 
Anne  and  Katherine,  whose  representatives  are  now  the  coheirs  of 
the  said  Edward  Lewknor  (2). 

That  the  said  Margaret,  the  elder  sister  (aunt)  and  coheir  of 
Sir  William  Radmylde,  married  John  Goring,  of  Burton,  in  the 
county  of  Sussex,  Esq.,  and  had  by  him  a  son,  John  Goring,  the 
great-grandfather  of  Sir  Henry  Goring,  Knt.,  who  died  in  1594, 
leaving  a  son.  Sir  William  Goring,  whose  grandson.  Sir  William 
Goring,  was  created  a  baronet  in  1622,  and  died  in  1652,  leaving  a 
son.  Sir  Henry  Goring,  Bart.,  the  father  of  Sir  William  Goring, 
Bart.,  who  died  without  issue  in  1723,  and  a  daughter  Anne,  who 
intermarried  with  Richard  Biddulph,  of  Biddulph,  in  the  county 
of  Stafford,  Esq. ;  that  John  Biddulph,  her  son  and  heir,  died  in 
1720,  in  the  lifetime  of  his  uncle.  Sir  William  Goring,  leaving  two 
sons  and  two  daughters ;  that  Richard  Biddulph,  the  elder  *son,  [  •792  ] 
became  sole  heir  of  Sir  William  Goring,  and  died  unmarried  in 
1769,  leaving  his  brother's  son,  John  Biddulph,  his  heir,  and  that 
this  John  died  without  issue  in  1835,  when  the  representatives 
of  his  two  aunts  became  his  coheirs;  that  Anne,  the  younger 
aunt,  married  Anthony  Wright,  of  Wealside,  in  the  county  of 
Essex,  Esq.,  whose  representative  is  now  a  coheir  (3)  of  the  barony 
of  Camoys ;  that  Mary,  the  elder  aunt,  married  Thomas  Stonor,  of 
Stonor,  in  the  county  of  Oxford,  Esq.,  by  whom  she  had  Charles 
Stonor,  whose  son  and  successor,  Thomas  Stonor,  petitioner's 
father,  died  in  1831 ;  that  upon  the  death  of  John  Biddulph  in 
1835,  this  petitioner  became  the  senior  representative  of  his 
ancestor  Thomas  Lord  Camoys,  and,  as  such,  the  eldest  coheir 
to  the  dignity  of  Lord  Camoys. 

Her  Majesty  referred  the  petition,  first,  to  the  Attorney-General^ 

(1)  Mary,  the  wife  of  Horatio  Strange  Styleman  and  Sir  Jacob 
Townshend,  created  Lord  Townshend.  Astley,   are    i-espectively    descended, 

(2)  Anne  married  Sir  Nicholas  le  in  the  third  generation;  Katherine 
Strange,  of  Hunstanton,  in  the  county  married  James  Calthorpe,  Esq.,  but 
of  Norfolk,  and  had  by  him  a  son,  of  her  descendants?  there  was  no 
from  whose  grand-daughters,  Armine,  account. 

married  to  Nicholas  Styleman,  Esq.,  (.*i)  This    coheir,   Anthony    George 

and  Lucy,  married  to  Sir  Jacob  Astley,      Wright,   who  assume<l  the  name  of 
Burt.,    Uie    two    claimants,    Mr.    Le      Biddul^ih,  did  not  claim. 
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camots  and  afterwards,  with  his  report  thereto  annexed,  to  the  House  of 
Lords,  who  referred  the  same  to  the  Committee  for  Privileges. 

In  February,  1838,  before  that  Committee  sat,  Henry  Le  Strange 
Styleman,  of  Hunstanton,  in  the  county  of  Norfolk,  Esq.,  and  Sir 
Jacob  Astley,  of  Melton  Constable,  in  the  same  county,  Bart., 
presented  petitions  to  the  House,  each  stating  that  he  was  one 
of  the  coheirs  of  the  said  barony,  and,  as  such,  had  been  served 
with  notice  of  Mr.  Stonor's  claim;  and  further  stating  that 
petitioner  presented  a  petition  to  the  Queen  to  determine  the 
abeyance  of  the  barony  in  his  own  favour,  and  that  such  petition, 
he  believed,  would  be  soon  referred  to  the  House.  The  petitioners 
respectively  prayed  to  be  allowed,  in  the  meantime,  to  attend  by 
[  *793  ]  counsel  to  protect  their  respective  interests  *in  the  event  of  any 
proceedings  taking  place  on  Mr.  Stonor's  petition. 

Those  petitions  also  were  referred  to  the  Committee  for  Privi- 
leges, and  it  was  ordered  that  the  petitioners  might  be  at  liberty 
to  appear  by  counsel,  as  prayed  by  them. 

At  the  first  sitting  of  the  Committee,  on  the  27tb  of  March, 
Sir  William  Follett  and  Mr.  Fleming  appeared  as  counsel  for  Mr. 
Stonor ;  and  Sir  N.  Harris  Nicolas  and  Mr.  Charles  Beavan,  for 
Sir  Jacob  Astley  and  Mr.  Le  Strange  Styleman. 

The  Solicitor-General,  in  the  absence  of  the  Attorney -General,  on 
behalf  of  the  Crown,  took  a  preliminary  objection  to  the  claimant's 
proceeding,  for  that  there  was  a  coheiress  to  the  barony,  known 
to  the  claimant  to  have  existed,  but  not  mentioned  in  his  pedigree, 
in  which  Sir  Eoger  Lewknor  (the  grandson  of  Alianora  Camoys) 
was  represented  as  having  three  daughters,  Katherine,  Mabel,  and 
Constance,  by  his  wife  Elizabeth  Mesant.  But  he  had  another 
daughter  by  a  former  wife,  whose  name  did  not  appear  in  the 
pedigree,  nor  were  her  descendants  served  with  notice,  as  required 
by  the  rules  of  the  House,  that  all  coheirs  known  to  exist  should 
be  served.  It  appeared  from  certain  proceedings  in  the  Exchequer, 
in  the  1st  of  Phil,  and  Mary,  that  Sir  Eoger  Lewknor's  daughter 
by  his  first  wife  was  named  Jane,  that  she  married  Sir  Arthur 
Pole,  and  after  his  death  became  the  wife  of  Sir  William  Barentyne. 

Mr.  Fleming : 

There  is  great  doubt  whether  that  Jane  was  legitimate,  or  left 
legitimate  issue ;  means   have   been  taken  to  ascertain  the  fact. 
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In  the  meantime,  it  is  but  reasonable  that  the  petitioner  may  be      Cauoys 
permitted  to  proceed  to  prove  the  principal  line  of  descent. 

The  Earl  of  Shaftesbury,  Chairman  of  the  Committee,  said,  [  ^^*  ] 
that  if  there  was  reason  to  suppose  that  there  were  coheirs 
representing  any  line,  they  must  be  served  with  notice,  so  as  to 
aflFord  them  an  opportunity  of  appearing  to  oppose  the  claim  or 
support  their  own.  The  claimant  having  exhibited  a  pedigree, 
showing  Lord  Howard  de  Walden  and  Lord  Clinton  to  be  repre- 
sentatives of  Jane  Lewknor,  was  bound  to  serve  notice  of  the 
proceedings  on  them  before  he  could  be  permitted  to  proceed. 

Mr.  Fleming  : 

Notice  has  been  given  to  Lord  Clinton  by  letter  through  the 
post-office. 

Thb  Earl  OF  Shaftesbury: 
Notice  by  post  is  not  sufficient. 

Sir  William  FoUeit  said  he  trusted  that  his  right  to  proceed 
would  not  be  affected  by  anything  that  appeared  in  the  pedigree 
just  referred  to,  as  it  had  not  been  laid  before  the  Committee. 
The  objection  taken  by  the  SoliciUyr-General  ought  not  to  prevail, 
unless  he  was  prepared  to  produce  the  original  document  from 
which  he  inferred  that  there  was  this  daughter  Jane. 

The  Solicitor-General  said  he  was  not  then  prepared  with  that 
proof. 

The  Earl  of  Shaftesbury  : 

As  the  claimant  stood  upon  the  pedigree  originally  produced,  in 
which  this  daughter  of  Sir  Eoger  Lewknor,  by  his  first  marriage, 
was  not  named ;  arid  as  the  Solicitor-General  was  not  prepared  to 
give  evidence  of  her  existence,  the  petitioner  might  proceed  with 
bis  case,  but  their  Lordships  would  stop  the  proceedings  as  soon 
as  it  should  appear  that  there  were  other  parties  who  might  be 
claimants  but  were  not  served  with  notice. 

The  Solicitor-General  said  he  was  instructed  that  notice  had 
not  been  served  on  Madame  De  la  Cainea,  a  coheir. 


800  1888.     H.  L.     6  CL.  &  FIN.  795—796.  [R.n 

CAMOYs  Proof  of  notice  to  her  having  then  been  given, 

Peer  A  OB. 

'■       ^  Sir  William  FoUett  opened  the  allegations  of  the  petition,  and 

witnesses  were  examined  in  support  of  them,  beginning  with  the 

production  of  the  close  rolls,  containing  writs  of  summons  to 

Parliament  in  the  7th,  8th,  and  subsequent  years  of   the  reign  of 

Eichard  II.,  and  the  two  succeeding  reigns,  in  which  appeared  the 

name  of  Thomas  Lord  Camoys  among  other  peers.    It  appeared  from 

the  rolls  of  Parliament  of  the  2lBtof  Richard  II.,  and  of  subsequent 

years,  that  he  sat  frequently  in  Parliament  as  a  peer  of  the  realm. 

On  a  subsequent  day,  before  the  whole  of  Mr.  Stonor'a 
evidence  was  given  in,  Mr.  Tennant  appeared  before  the  Com- 
mittee as  counsel  for  Madame  De  la  Cainea, — in  pursuance  of  an 
order  on  a  petition  from  her  to  the  House,  similar  to  the  petitions 
of  Sir  Jacob  Astley  and  Mr.  Le  Strange  Styleman, — and  asked 
that  the  proceedings  might  be  stayed  until  her  solicitors  could 
communicate  with  her,  (she  was  then  residing  in  Naples,)  to 
ascertain  whether  she  wished  to  adduce  any  evidence. 

The  Committee  expressed  to  him  a  clear  opinion  that  there  was 
no  ground  for  stopping  the  proceedings  :  the  learned  counsel  might 
watch  the  evidence. 

The  Solicitor 'General  produced  a  witness  from  the  Queen's 
Remembrancer's  Office,  with  the  record  of  the  Exchequer  of  the 
Ist  of  Phil,  and  Mary,  before  referred  to,  reciting  a  deed,  dated 
in  the  24th  year  of  Henry  VIII.,  whereby  Sir  Roger  Lewknor,  in 
consideration  of  the  marriage  of  Sir  William  Barentyne  with  Jane 
Pole,  widow,  daughter  and  heir  of  Sir  Roger  Lewknor,  granted 
unto  them  the  reversion  of  certain  manors. 

[  796  ]  Sir  William  Follett  said  that,  in  consequence  of  the  investiga- 

tions made  by  Mr.  Stonor  since  he  laid  his  printed  case  on  the 
table,  he  was  now  able  to  show  that  the  Baroness  De  la  Zouche, 
and  her  sister,  the  Honourable  Katherine  Annabella,  wife  of 
Captain  Pechell,  were  the  representatives  of  the  said  Jane  (i),  and 
consequently  coheirs  of  the  barony  in  the  same  line  with  Madame 

(1)  From    an     amended    pedigree  first  husband,   Sir    Francis    Weston, 

given  in  by  Mr.  Stonor,  and  from  bis  had  a  son,  Sir  Henry  Weston,  whose 

proofs,  it  appeared  that  this  Jane  was  daughter  married    Sir  Thomas    Bis- 

thrice married ;  first,  to  Sir  Christopher  shopp,  and  had  by  him  a  son,  from 

Pickering,     by     whom     she     had    a  whom  Lady  De  la  Zouche  and   Mrs. 

daughter,  an  only  child,  who,  by  her  Pechell  are  lineally  descended. 
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De  la  Cainea.     He  then  proved  that  notice  of  these  proceedings      camoys 
was  given  to  both  those  ladies,  but  they  declined  to  interfere.  Peerage. 

The  evidence — nearly  all  documentary — given  in  for  Mr.  Stonor 
was  very  voluminous :  first  showing  the  creation  of  the  barony  in 
Sir  Thomas  Camoys,  in  the  reign  of  Eichard  II. ;  the  death  of  Sir 
Richard  Camoys,  his  son  and  heir  apparent,  in  his  own  lifetime, 
leaving  a  son  Hugh — who  succeeded  to  the  barony  on  the  death  of 
his  grandfather,  and  died  without  issue — and  two  daughters  before 
named,  between  whom,  on  their  said  brother's  death,  the  barony 
fell  into  abeyance.  The  evidence  then  showed  the  continued 
abeyance  of  the  barony,  tracing  the  descent  of  Madame  De  la 
Cainea,  and  of  Lady  De  la  Zouche  and  Mrs.  Pechell,  from  the 
younger  sister,  and  of  Mr.  Stonor  and  Mr.  Anthony  George  Wright 
Biddulph,  and  Sir  Jacob  Astley  and  Mr.  Styleman,  from  the  elder 
sister.  The  chief  links  in  those  long  chains  of  evidence,  and  the 
points  that  arose  on  them,  will  be  stated  in  the  speech  of  counsel 
summing  up  the  case  for  Mr.  Stonor. 

At  a  subsequent  sitting  of  the  Committee,  Mr.  Fleming,  on  [  797  ] 
behalf  of  Mr.  Stonor,  proposed  to  give  further  evidence,  with  a 
view  of  carrying  the  creation  of  the  barony  up  to  the  49th  of 
Henry  III.,  he  having  previously  laid  on  the  table,  by  leave  of  the 
House,  an  amended  pedigree  and  an  additional  printed  case. 
Accordingly,  his  witnesses  produced  from  the  close  rolls  of  that 
year,  an  enrolment  of  general  writs  of  summons  to  Parliament,  in 
which  the  name  of  Balph  Camoys  appeared  as  summoned  among 
other  lords.  His  grandson  Ralph  Lord  Camoys  appeared  from 
later  enrolments  of  like  writs  to  have  been  summoned  to  Parlia- 
ment regularly  from  the  7th  of  Edward  II.  to  the  9th  of  Edward 
III.  By  a  fines  roll  of  the  49th  Edward  III.,  and  by  other  docu- 
ments, it  would  appear  that  Thomas  Lord  Camoys,  whose  summons 
to  and  sitting  in  Parliament  in  the  7th  Richard  II.  had  been  before 
proved,  was  the  grandson — consanguinetis  et  he  res — of  the  last- 
mentioned  Ralph  Lord  Camoys  ;  and  in  further  proof  that  the  said 
Thomas  and  the  said  Ralphs,  his  predecessors,  were  peers  of 
Parliament,  a  writ  was  produced  from  the  close  rolls  of  the  7th  of 
Richard  II.,  from  which  it  appeared  that  this  Thomas  was  elected 
a  knight  of  the  shire  to  that  Parliament,  for  Surrey,  that  he 
petitioned  the  King  to  be  discharged  from  so  serving,  stating  that 
he  was  a  *'Bannerett,"  and  that  his  ancestors  were  **  Banueretts," 
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Camoys      and  that  the  King  accordingly  commanded  the  sheriff  to  discharge 

Pekraok 

him,  and  to  make  a  new  election  of  a  knight  (i)  for  the  said  county. 

Mi\  Fleming  having  completed  his  evidence  on  this  new  head, 

and  further  proved  the  pedigrees,  not  only  of  his  client  but  of  all 

[  *7dB  ]      the  coheirs,  as  well  of  *those  who  claimed  the  barony  as  of  those 

who  did  not,  asked  for  leave  to  sum  up  the  case. 

The  Committee,  on  the  suggestion  of  the  Attomey-General,  said 
it  would  be  more  convenient  to  hear  the  summing  up  when  the 
whole  of  the  evidence  would  be  in  print. 

The  petitions  presented  by  Mr.  Styleman  and  Sir  Jacob  Astley 
to  the  Queen,  were  on  the  11th  of  May,  1838,  referred  to  the  House 
of  Lords,  with  the  Attorney 'GeneraTs  reports  on  them,  and  by  the 
House  to  the  Committee  for  Privileges.  They  stated  the  origin  of 
the  barony,  and  the  continued  abeyance  of  it  through  coheirs,  as 
the  same  had  been  stated  by  Mr.  Stonor's  petition,  except  that 
they  alleged  that  the  coheir  from  whom  they  were  descended  was 
the  elder  sister  of  the  coheir  from  whom  Mr.  Stonor  derived  his 
descent ;  and  with  respect  to  the  attainder  of  Edward  Lewknor, 
who  stood  in  the  direct  line  of  their  descent,  they  stated  that  he 
"had  issue  Sir  Edward  Lewknor,  of  &c.,  who  together  with  his 
brothers  and  sisters  were  restored  and  enabled  in  blood  and  lineage 
as  heirs  to  their  father,  in  the  same  manner,  &c.  to  all  intents, 
&c.  as  they  or  any  of  them,  their  heirs,  or  the  heirs  of  any  of  them, 
might  or  should  have  been  if  their  said  father  had  not  been 
attainted,  and  were  enabled  to  make  their  pedigree  and  convey- 
ance in  blood,  lineage,  and  degree,  as  heir  or  heirs  to  and  from 
[  •799  ]  their  said  father,  as  also  to  and  from  any  other  person  *or  persons, 
by  Act  of  Parliament,  1  Elizabeth."  The  petitioners  then  deduced 
their  descent  from  the  two  grand-daughters  of  Anne  Lewknor  (2), 
one  of  the  daughters  of  the  said  Sir  Edward  Lewknor,  and 
they  prayed  her  Majesty  to  determine  the  abeyance  of  the  said 
barony  in  their  favour  respectively. 

(1)  A  copy  of  this  writ,    with    a  considering  that  banneretts    of    this 

translation,     was    printed    with    the  kind    have     never     been     heretofore 

minutes;  it  was  to  this  effect:  **The  accustomed  to  be  elected  as  knights 

King  to  the  sheriff  of  Surrey,  greeting :  for  the  county,  we  will  that  he  be 

Because,  as  we  have  heard,  you  have  exonerated  from  the  office  of  knight 

elected  Thomas  Camoys,  Knight,  who  about  to  come  to  the  said  Parliament 

is  a  bannerett,  as  many  of  his  ances-  for  the  Commons  of  the  county  afore- 

tors  have    been,   to  be    one    of    the  said,"  &c. 

knights,  «S;:c.   of  the  said  county,  we,  (2)  Vide  ante,  n.  (2),  p.  197. 
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The  petition  of  Madame  De  la  Gainea  to  the  Queen,  praying  her      camoyb 
Majesty  to  revive  the  said  dignity  in  her  person,  or  to  abstain  from 
determining  the  abeyance  in  favour  of  any  of  the  other  petitioners, 
was  soon  afterwards  in  like  manner  referred. to  the  Committee. 

The  Solicitor 'Qeneral  on  a  subsequent  day  said,  he  was  counsel 
for  Mr.  Styleman,  whose  printed  case  had  been  just  presented,  and 
he  should  be  ready  to  proceed  on  it  within  the  fourteen  days 
allowed  by  the  rules  of  the  House. 

Sir  H.  Nicolas  said,  it  was  the  wish  of  the  claimant  for  whom 
he  attended  (Sir  Jacob  Astley),  that  no  time  should  be  lost.  His 
printed  case  was  also  on  the  table. 

Mr.  Thesiger,  who  was  now  of  counsel,  with  Mr.  Tennant,  for 
Madame  De  la  Cainea,  observed,  that  her  petition  to  the  Queen  was 
not  yet,  but,  no  doubt,  would  soon  be  referred  to  the  House  (i) ; 
and  as  she  was  residing  abroad,  he  had  not  yet  received  full 
instructions  for  her  case. 

Sir  William  Follett: 

Her  pedigree  has  been  fully  proved  by  Mr.  Stonor :  no  further 
delay  ought  to  be  interposed  to  the  summing  up  of  his  evidence. 

The  Committee  informed  counsel  that  those  claimants  whose 
cases  had  been  put  on  the  table,  would  be  ^expected  to  proceed  at  [  *800  ] 
their  next  sitting  ;  and  the  most  convenient  course  would  be  to  take 
the  whole  of  each  claimant's  evidence  and  have  it  printed,  and, 
then,  on  a  day  to  be  appointed,  to  hear  each  claimant's  counsel  to 
sum  up  seriatim. 

The  Solicitor 'Oeneral  stated  Mr.  Styleman's  case  on  a  subse- 
quent day,  and,  taking  the  benefit  of  the  proofs  given  in  for  Mr. 
Stonor,  he  afterwards  supplied  some  new  pieces  of  evidence.  He 
did  not  attempt  to  carry  the  creation  of  the  barony  beyond  the  7th 
Bichard  II.,  when  Sir  Thomas  Camoys  was  summoned.  He 
observed  that  Margaret  Camoys,  the  elder  sister  and  coheir  of 
Hugh  last  Lord  Camoys,  and  coheir  of  her  said  grandfather, 
married  Ralph  Eadmylde,  and  by  him  had  two  daughters ;  from 
Margaret,  one  of  the  two,  and  wife  of  John  Goring,  were  descended 
Mr.  Stonor  and  Mr.  Wright  Biddulph  ;  and  Mr.  Styleman  and  Sir 
Jacob  Astley  were  descended  from  the  other,  Isabella,  who  married 
(1)  It  was  referred  a  few  days  after,  in  the  usual  form. 
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Camoys  Nicholas  Lewknor,  of  Parham ;  but  as  she  was  in  some  documents 
called  Elizabeth,  he  produced  evidence  to  show  that  the  two  names 
were  synonomous  in  ancient  times  (i).  Her  great  grandson  and 
heir,  Edward  Lewknor,  of  Kingston  Bowsey,  was  attainted  of 
treason  in  the  reign  of  Queen  Mary,  but  his  children  were  restored 
in  blood  by  statute  1  Elizabeth.  In  the  course  of  the  descent 
from  the  restored  heir  of  the  attainted  person,  Mary  Lewknor 
became   the  sole   heir  and  representative   of  that  family.      She 

[  ♦801  ]  married  Horatio,  the  first  Lord  Townshend,  and  *died  without 
issue :  all  which,  he  said,  would  appear  from  pedigrees  and  other 
pieces  of  evidence  which  would  be  produced  from  amongst  the 
muniments  at  Kaynham  Hall,  the  seat  of  the  Townshend  family. 

Mr.  Styleman's  solicitor,  Mr.  Oilman,  was  about  to  give  in  a  MS. 
book  containing  old  pedigrees.  He  said  he  received  it  from  Lord 
Charles  Townshend,  at  Raynham  Hall. 

The  Attorney 'General  objected  that,  without  better  evidence 
of  the  history  and  custody  of  these  pedigrees,  they  could  not  be 
received  to  prove  the  pedigree  of  the  Camoys  family. 

The  Solicitor 'Oeneral  : 

The  manuscript  was  found  among  the  muniments  of  the  Towns- 
hend family,  kept  at  the  family  mansion,  and  the  head  of  that 
family  had  been  connected  by  marriage  with  the  family  whose 
pedigree  was  the  subject  of  inquiry.  A  narrative  or  document 
of  this  sort  had  been  under  like  circumstances  received  in  the 
Troutbeck  case. 

Sir  H.  Nicolas  : 

In  the  Braye  Peerage  case,  similar  evidence  w^as  received,  viz. 
the  Lovett  pedigree  and  the  Vernon  pedigree,  without  objection. 

The  Committee  said,  that  as  there  was  a  person  who  could  give 
a  better  account  of  the  history  and  custody  of  these  documents,  he 
ought  to  be  called. 


*D* 


The  same  witness  was  about  giving  in  an  inscription  on  a  picture 

which  he  saw  at  Raynham  Hall.  It  was  the  picture  of  a  youth, 

(1)  The  witness,  Mr.  Hardj-,  clerk  ments   in  the    British   Museum,   and 

in  the  Tower  Record  Office,  said  the  from  Moreri,  he  produced  numerous 

names    were     used    indifPerently    in  instances  in  which  the  names  Eliza- 

inquiaitiones  post  martem,  in  the  reigns  beth  and  Isabella,  or  Isabeau,   were 

of  Edward  II.  and  Edward  III.  From  applied  to  the  same  person.     (Printed 

Camdeu^s  Remains,   from   old  docu-  Minutes  of  Evidence,  p.  351.) 
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placed  in  a  fixed  panel  over  the  fireplace,  in  the  billiard-room  ;  and      Camoys 
the  inscription  was,  "  Lewknor,  brother  to  Mary,  the  first  wife  of 
Horatio  Lord  Townshend." 

The  Attorney' General  objected  to  the  reception  of  this  inscrip- 
tion as  evidence,  distinguishing  it  from  inscriptions  in  a  church  or 
other  public  building. 

The  Committee  held  that  it  was  receivable  ;  and  it  was  received       [  802  ] 
accordingly. 

At  a  subsequent  sitting  of  the  Committee,  Lord  Charles 
Townshend  attended  as  a  witness,  to  give  a  better  account  of  the 
manuscript  before  mentioned.  He  said  :  '*  I  am  the  son  of  the  late 
Marquis  Townshend,  and  under  his  will  I  am  in  possession  of  the 
family  seat,  Eaynham  Hall.  This  book  (MS.  No.  1)  I  purchased 
at  the  sale  of  my  father's  library,  in  1812 — sold  under  the  directions 
in  his  will — ^together  with  other  works  on  heraldry.  My  father  was 
esteemed  a  great  herald.  The  book  has  been  again  added  to  the 
library  at  Baynham  Hall,  and  has  been  kept  there  ever  since,  until 
I  gave  it  to  Mr.  Oilman  to  produce  here.  I  saw  it  while  my  father 
liyed  :  it  has  some  notes  of  his  writing." 

The  Attorney 'GeneralyQon^iAeiTmg  the  connexion  of  the  Towns- 
hend family  with  a  branch  of  the  family  claiming  the  barony,  and 
that  it  was  probable  the  pedigrees  were  brought  to  the  Townshend 
family  by  Mary  Lady  Townshend,  the  representative  of  the  eldest 
branch  of  the  descendants  of  Elizabeth  Radmylde,  and  also  con- 
sidering the  satisfactory  account  just  now  given  of  the  custody  of 
those  documents,  admitted  that  they  were  receivable  in  evidence. 

The  manuscript  book  then  given  in  contained  the  pedigrees  of 
several  families,  traced  down  to  their  respective  connexions  with 
the  Townshend  family;  and  among  others,  of  the  family  of 
Lewknor,  beginning  with  Sir  Thomas  Lewknor,  of  Goring,  in  1446, 
and  tracing  down  the  descendants  of  his  sons,  who  left  issue,  to  the 
year  1613. 

The  evidence  for  Mr.  Styleman  and  Sir  Jacob  Astley  having 
been  closed,  Mr.  Thesiger  said  it  was  not  the  intention  of  Madame 
De  la  Cainea  to  offer  any  *evidence ;  resting  on  the  proofs  already       [  •803  ] 
given.     He  wished  to  be  informed  whether  it  was  necessary  for  her 
to  print  a  case. 
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Cauoys  The  Committee  informed  him  that  the  standing  order  required 

Pebracie 

every  person  claiming  a  peerage  to  print  a  ease.     A  day  was  named 

for  laying  her  case  on  the  table. 

Mr.  Fleming  summed  up  the  case  of  Mr.  Stonor  on  the  18th  of 
July,  1888.  He  said  that  since  his  evidence  was  closed,  or  nearly 
closed,  the  petitions  of  three  other  claimants  were  referred  to  their 
Lordships'  consideration,  and  some  further  evidence  was  adduced 
by  two  of  them ;  but  the  pedigree  as  proved  by  Mr.  Stonor  stood 
without  any  material  addition,  except  the  old  pedigrees  in  the  MS. 
produced  from  Lord  Townshend's  muniments.  On  the  part  of  the 
third  counter-claimant,  Madame  De  la  Cainea,  no  evidence  was 
given ;  she  relied  on  the  proofs  given  by  Mr.  Stonor.  From  his 
first  printed  case  it  would  appear  that  Madame  De  la  Cainea  was 
the  only  heir  of  Alianora  Camoys,  the  second  daughter  of  Sir 
Richard  Camoys,  and  younger  coheir  of  Hugh,  the  last  Lord 
Camoys.  When  that  case  was  put  on  their  Lordships'  table,  Mr. 
Stonor  was  under  the  impression  that  Sir  Roger  Lewknor,  the 
grandson  and  heir  of  Alianora,  had  only  three  daughters,  but  sub- 
sequent investigations  led  him  to  the  knowledge  of  another  daughter, 
Jane,  by  a  prior  marriage,  and  she  was  now  clearly  shown  to  be 
represented  by  Lady  Zouche  and  Mrs.  Pechell ;  so  that  Sir  Roger 
Lewknor  is  represented  by  them  as  well  as  by  Madame  De  la  Cainea, 
who  is,  in  fact,  the  junior  of  the  three  coheirs  of  the  junior  coheir 
of  the  last  Lord  Camoy&  Of  Madame  De  la  Cainea's  claim,  it 
[  *804  ]  *  would  not  be  necessary  to  say  more,  were  it  not  for  the  peculiar 
part  of  her  petition  to  the  Queen,  praying  her  Majesty  "  either  to 
revive  in  her  own  person  the  said  dignity,  or  to  abstain  from  deter- 
mining the  abeyance  in  favour  of  any  of  the  petitioners."  Among 
all  the  precedents  that  have  been  looked  into  on  this  subject,  not 
one  could  be  found  for  such  a  prayer ;  and  it  certainly  appeared  to 
be  an  extraordinary  attempt  by  the  youngest  of  all  the  coheirs  to 
influence  the  prerogative  of  the  Crown. 

By  the  evidence  given  on  Mr.  Stonor's  additional  case,  his  pedi- 
gree was  deduced  from  Sir  Ralph  de  Camoys,  who  died  in  43 
Henry  IH.,  and  whose  son,  Ralph  Lord  Camoys,  was  summoned  to 
Parliament  in  the  49th  of  that  King's  reign.  The  most  ancient  writs 
of  summons  extant  are  those  for  that  Parliament.  The  pedigree 
should  not  have  commenced  earlier  than  Ralph  Lord  Camoys,  were 
it  not  necessary  to  prove  that  the  barony  which  he  acquired  by  the 
summons  to  that  Parliament  could  only  have  been  a  personal 
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dignity.  It  was  not  the  custom  in  this  country  till  long  after  the  Camoys 
reign  of  Henry  III.,  to  create  baronies  in  any  other  way  than  by 
tenure  or  by  writ  of  summons  to  Parliament ;  and  to  show  that  the 
barony  of  Camoys  could  not  be  created  by  tenure,  a  witness  was 
examined,  who  said  he  had  gone  through  the  inquisitions  taken 
upon  the  death  of  Sir  Balph  de  Camoys,  father  of  the  first  person 
of  his  family  proved  to  have  been  summoned  to  Parliament,  and 
did  not  find  in  any  of  them  that  he  held  any  lands  by  barony.  In 
fact,  all  the  lands,  with  a  trifling  exception,  held  by  Sir  Ralph  de 
Camoys,  were  held  of  subjects,  and  not  of  the  Crown  in  cajnte.  It 
was,  therefore,  impossible  that  he  could  have  been  a  baron  by  tenure. 

Ralph  Lord  Camoys  is  proved  to  have  been  summoned  to  Parlia-  [  805  ] 
ment  in  49  Henry  III.  There  are  no  enrolments  of  writs  of 
summons  to  Parliament  extant  from  the  49th  Henry  III.  till  the 
23rd  of  Edward  I.,  and  Ralph  Lord  Camoys  died  in  5  Edward  I.,  as 
appeared  by  an  inquisition  post  mortem,  which  finds  that  John  de 
Camoys  was  his  son  and  heir.  It  is  uncertain  when  John  died ; 
from  proceedings  before  Parliament,  it  is  clear  he  died  before  26 
Edward  I.  He  might  have  been  living  in  28  Edward  I.,  but  his 
name  does  not  appear  on  the  enrolments  of  writs  of  summons  to 
Parliament  in  that  year.  The  second  Ralph  Lord  Camoys,  who  is 
proved  to  have  been  John's  son,  was  summoned  to  twenty  different 
Parliaments  held  between  the  7th  of  Edward  II.  and  the  9th  of 
Edward  lU.  He  was  succeeded  by  his  son  Thomas  Lord  Camoys, 
who  died  in  46  Edward  III.,  without  leaving  issue  surviving.  It 
does  not  appear  that  that  Thomas  was  summoned  to  Parliament. 
At  that  period  the  Crown  frequently  omitted  to  summon  the  sons 
and  grandsons  of  persons  who  were  undoubted  peers  of  the  realm, 
without  in  any  manner  prejudicing  the  rights  of  their  descendants 
to  the  peerages  vested  in  their  ancestors.  We  find  in  the  descent 
of  the  barony  of  Fitzwalter,  that  Robert,  the  second  lord,  was 
never  summoned ;  in  the  descent  of  the  barony  of  Grey  de  Wilton, 
Richard,  the  sixth  lord,  was  never  summoned;  in  the  descent  of 
the  barony  of  Poyuings,  Thomas,  the  third  lord,  was  never  sum- 
moned ;  in  the  barony  of  Scrope,  Richard,  the  third  lord,  was  not 
summoned  ;  in  the  barony  of  West,  two  successive  peers  were  not 
summoned ;  and  in  the  baronies  of  Dudley,  Ferrers,  and  Fitzwarine, 
three  successive  peers,  in  each,  were  never  summoned  to  any 
Parliament. 

In  the  same  manner  that  the  Crown  omitted  to  "^summon  the       [  *806  ] 
son  of  a  person  who  undoubtedly  was  a  peer,  it  also  exercised  the 
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Camoys  power  of  not  summoning  a  peer  immediately  upon  his  becoming  of 
age.  Many  noblemen  of  full  age  were  not  summoned  till  many 
years  after  the  death  of  their  ancestors.  John,  the  second  Lord 
Botetourt,  who  was  of  age  in  1340,  was  not  summoned  to  Parliament 
till  1365;  Henry,  the  second  Lord  Ferrers,  who  was  of  full  age 
when  he  succeeded  in  1325,  was  not  summoned  till  1381 ;  Thomas, 
the  fifth  Lord  Morley,  who  was  thirty  years  old  upon  his  succession 
in  1417,  was  not  summoned  till  1427 ;  Thomas,  the  fifth  Lord 
Scales,  who  succeeded  in  1418,  being  then  of  full  age,  was  not  sum- 
moned till  1445 ;  and  Robert  Lord  Ogle,  who  succeeded  in  1469, 
was  not  summoned  till  1482,  although  of  full  age  long  before  his 
succession. 

There  is  no  legal  evidence  of  the  sitting  in  Parliament  of  the  first 
peers  named  in  Mr.  Stonor's  substituted  pedigree.  It  would  be 
impossible  to  show  that  Ralph,  the  first  Lord  Camoys,  sat  in 
Parliament,  as  the  rolls  of  Parliament  do  not  extend  to  his  time ; 
and  this  House  has  not  hitherto  received  other  evidence  of  sitting 
in  Parliament ;  nor  is  there  evidence  of  the  sitting  of  his  grandson 
Ralph,  who  was  constantly  summoned  in  the  reigns  of  the 
Edwards  II.  and  III.  In  three  or  four  cases,  which  have  been 
before  the  House,  no  evidence  was  given  to  show  that  the  first  or 
second  peer,  under  whom  the  peerages  were  claimed,  sat  in  Parlia- 
ment. In  the  case  of  Lord  Le  Despencer,  summoned  by  writ  in 
49  Henry  III.,  the  first  evidence  of  sitting  was  in  the  83rd  of 
Edward  I.,  in  the  person  of  the  second  lord.  In  the  case  of  the 
barony  of  De  Roos,  which  was  also  claimed  under  a  writ  of  the  49th 
Henry  III.,  no  evidence  was  given  of  sitting  in  Parliament  till  37 

[  •807  ]  Edward  III. ;  it  was  in  the  *person  of  the  fifth  lord  that  the  first 
evidence  of  sitting  was  adduced.  In  the  case  of  the  barony  of 
Botetourt,  which  was  claimed  under  a  writ  of  the  33rd  of  Edward  I., 
the  only  evidence  of  sitting  relied  upon  was  in  the  50th  of 
Edward  III.;  and  in  the  barony  of  Zouch,  created  by  writ  of 
summons  in  the  7th  of  Edward  II.,  the  first  evidence  adduced  of 
sitting  in  Parliament  was  in  the  47th  of  Edward  III.  It  therefore 
seems  to  be  immaterial  to  show  that  Ralph,  the  first  Lord,  or 
Ralph,  the  third  Lord  Camoys,  sat  in  this  House. 

Thomas  Lord  Camoys,  who  was  the  undoubted  heir  of  Ralph 
Lord  Camoys,  who  was  summoned  to  Parliament  in  49  Henry  III., 
and  of  Ralph  Lord  Camoys,  who  was  summoned  in  the  reigns  of 
Edward  II.  and  Edward  III.,  was  improperly  elected  a  knight  of  the 
shire  for  Surrey,  in  the  7th  of  Richard  II.    He  refused  to  sit  as 
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knight  of  the  shire,  declaring  himself  to  be  a  "  banneret."  The  camots 
matter  was  brought  before  the  King,  and  the  King  issued  a  writ  to 
the  sheriff  of  Surrey,  declaring  that  it  was  not  the  custom  to  elect 
for  the  commons  of  a  county  a  person  of  such  a  dignity  as  that  of 
"banneret,"  and  commanding  the  sheriff  to  exonerate  him  from 
the  ofl&ce  of  knight  (i).  When  that  writ  was  put  in  evidence,  the 
Attorney-General  dissented  from  the  position  that  the  word 
"  banneret,"  although  commonly  applied  to  knights  of  a  par- 
ticular order,  was  also  used  in  ancient  times  to  designate  members 
of  this  House ;  it  therefore  became  necessary  to  show  that  the  term 
was  so  used. 

The  dignity  of  banneret,  as  meaning  the  honour  of  knighthood, 
was  very  peculiar ;  it  could  only  be  conferred  *under  the  royal  [  •808  ] 
standard  displayed  in  the  field,  and  it  has  been  much  questioned 
whether  it  could  be  conferred  unless  the  King  himself  was  present. 
One  of  the  privileges  of  that  honour  was,  that  to  form  the  banner 
which  the  knight  was  to  bear  in  the  army,  his  former  pennon  was 
cut  into  a  square.  Selden  (2)  so  states  it,  and  gives  instances  of  the 
creation  of  Sir  Gilbert  Talbot,  Sir  John  Cheyney,  and  Sir  William 
Stonor,  an  ancestor  of  the  present  claimant,  as  knights  bannerets 
previous  to  the  battle  of  Newark,  when  King  Henry  VH.  was 
present.  In  the  first  part  of  the  evidence  is  printed  the  copy  of  a 
monument  erected  to  the  memory  of  Thomas  Lord  Camoys,  and 
his  arms  are  not  represented  in  the  square  form,  although  in  the 
inscription  all  the  dignities  which  could  be  attributed  to  Lord 
Camoys  are  very  carefully  mentioned.  There  is  sufficient  evidence 
that  Thomas  Lord  Camoys  was  not  a  knight  banneret,  and  therefore 
the  term  **  banneret,"  when  applied  to  him,  means  some  other 
dignity  than  that  of  knight;  and  consequently,  at  that  time,  it 
could  only  have  meant  a  lord  of  Parliament.  In  the  rolls  of 
Parliament,  the  roll  for  the  18th  of  Edward  III.  (3),  mentioning  the 
members  present  in  full  Parliament,  after  going  through  the  earls, 
proceeds  thus:  "And  the  Lords  De  Wake,  Percy,  Berkele,  Mons. 
Hugh  le  Despenser,  Mons.  Rauf  de  Nevill,  and  other  barons  and 
bannerets."  That  passage  clearly  refers  to  members  of  this  House, 
and  designates  some  of  them  as  barons  and  bannerets.  Again,  in 
the  roll  of  46  Edward  III.  (4),  it  is  said,  ''  the  Commons  left  the 
House,  but  the  King,  the  Prince,  the  prelates,  the  dukes,  the  earls, 
the  barons  and  bannerets  remained."     In  the  rolls  of  the  1st  of 

(1)  VitU  ante,  n.  (1),  p.  202.  (3)  Vol.  2,  p.  147. 

(2)  Tit.  of  Hon.  2nd  part,  c.  5,  8. 39.  (4)  Id.  p.  309. 

B.R. — VOL.  XLEC.  14 


210  1838.     H.  L.     6  CL.  &  PIN.  809—810.  !r,r. 

Camoys  *Kichard  II.  (i),  it  is  said  that  on  Saturday  the  28th  of  November, 
r  .gQg  -I '  certain  persons  came  into  Parliament,  and  '*  the  same  day,  at  the 
command  of  the  Lords  aforesaid,  a  response  was  made  in  the  said 
Parliament  how  the  thing  had  been  said,  and  the  lords  of  the 
Parliament,  that  is  to  say,  the  King  of  Gastill  and  Leon,  the  Dake 
of  Lancaster,  Bichard  Earl  of  Cambridge,  the  Earl  of  March,  and 
various  other  earls,  together  with  John  Nevill,  Roger  Lord  Clifford, 
and  many  other  lords,  barons,  and  bannerets."  In  the  rolls  of  the 
5th  of  Richard  11.(2),  an  Act  of  Parliament  of  that  year,  which 
directed  every  person  who  received  a  summons  to  this  House  to 
attend,  is  in  these  words:  ''Also  the  King  wills  and  commands, 
and  it  is  agreed  to  in  Parliament,  &c.  that  all  persons  who  shall  in 
future  be  summoned  shall  come  to  Parliament,  &c.,  and  every 
person  who  shall  receive  the  said  summons  in  future,  be  he  arch- 
bishop, bishop,  abbot,  prior,  duke,  earl,  baron,  banneret,  knight  of 
a  county,  citizen  of  a  city,  burgess  of  a  borough."  There  is  a  clear 
distinction  drawn  between  the  knights  of  the  county  and  bannerets. 
And  again  in  the  same  Parliament  rolls  (3),  the  Commons,  it  is 
said,  prayed  the  King  to  appoint  certain  prelates  and  lords  to 
treat  with  them.  The  King  granted  their  prayer,  and  the  names  of 
the  prelates  and  lords  so  appointed  are  set  forth  in  the  roll ;  three 
archbishops,  the  Duke  of  Lancaster,  King  of  Castill  and  Leon, 
five  earls,  and  "the  Lords  Nevill,  Cliflford,  Fitzwalter,  Zouch  of 
Harringworth,  Willoughby,  Cobham,'Scrope,  and  Bryan,  bannerets ; " 
and  the  record  adds  that  the  lords  named  should  be  granted  to 
confer  with  the  Commons.  Thus  was  the  term  **  banneret"  applied 
[  +810]  *to  persons  whose  peerages  are  unquestionable,  and  in  virtue  of 
some  of  which,  at  least  three  peers  now  sit  in  this  House.  But 
the  most  important  entry  in  the  rolls  of  Parliament  regarding  the 
dignity  of  banneret  is  in  the  roll  of  the  1st  of  Henry  IV.  (4) :  certain 
persons  were  appointed  by  this  House  to  carry  to  Richard  II.  the 
notification  of  his  deposition  and  the  acknowledgment,  by  Parlia- 
ment, of  Henry  IV.  as  his  successor;  and  the  names  of  these 
persons  are  set  out,  some  of  them  having  been  appointed  for  the 
archbishops  and  bishops ;  some  for  the  abbots  and  priors,  some  for 
the  dukes  and  earls,  and  "  the  Lord  Berkeley  for  the  barons  and 
bannerets."  That  entry  proves  that  barons  and  bannerets  were  of 
the  same  degree  and  equally  members  of  this  House  ;  and  on  these 
authorities  it  is  submitted  that  when  King  Richard  II.  directed  the 

(1)  Vol.3,  p.  11.  (3)  P.  HO. 

(2)  L!.  p.  124.  (4)  Vol.  3,  p.  424. 
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sherifif  to  exonerate  Thomas  Lord  Gamoys  from  the  office  of  knight  camoys 
of  the  shire  as  being  **  a  banneret,  as  many  of  his  ancesters  were," 
he  meant  thereby  a  lord  of  Parliament,  and  that  in  that  sense  only 
could  the  term  be  used.  That  is  the  opinion  of  Selden  (i),  no  mean 
authority  on  such  a  subject ;  and  what  is  an  extraordinary  coinci- 
dence, he  cites  this  writ  for  exonerating  Thomas  Camoys,  to  show 
that  banneret  meant  a  lord  of  Parliament.  It  is  therefore  sub- 
mitted that  King  Richard,  by  applying  the  expression  banneret  to 
Thomas  Camoys,  recognized  his  succession  to  the  peerage  of  his 
ancestors,  and  that  not  only  he  but  various  of  his  ancestors  were 
lords  of  Parliament. 

The  same  Thomas  Lord  Camoys  was  summoned  to  Parliament 
from  7th  Richard  II.  till  his  death  in  9th  Henry  V.,  and  he  was 
succeeded  by  his  grandson  and  heir  Hugh  Lord  Camoys ;  his  son, 
the  father  of  Hugh,  *having  predeceased  him.  The  evidence  has  [  •8il  ] 
shown  that  Hugh  Lord  Camoys  died  under  age, — and  therefore 
never  summoned  to  Parliament, — and  without  issue;  whereupon 
the  barony  became  in  abeyance  between  his  two  sisters,  and  has 
continued  in  abeyance  ever  since :  that  Alianora,  the  younger  sister, 
left  a  son,  who  was  the  grandfather  of  Jane  and  Catherine  Lewknor, 
from  the  former  of  whom,  through  the  families,  first  of  Weston,  then 
of  Bisshopp,  Lady  Zouche  and  Mrs.  Pechell  derive  their  descent, 
and  from  the  other,  through  the  family  of  Mill,  Madame  De  la 
Cainea  directly  derives  her  descent.  The  succession  of  these  three 
coheirs  of  Alianora  Camoys  has  been  carried  down  by  evidence  as 
satisfactory  as  could  possibly  be  produced  in  a  case  involving  such 
a  ntimber  of  persons  whose  extinction  it  was  necessary  to  prove. 
No  doubt  can  now  exist  that  Jane  was  a  daughter  of  Sir  Roger 
Lewknor  by  his  first  marriage,  or  that  she  left  issue  by  her  first 
husband,  Sir  Christopher  Pickering;  although,  in  the  early  part  of 
Mr.  Stonor's  case,  her  parentage  was  not  so  satisfactorily  ascertained 
as  to  warrant  him  in  inserting  her  name  in  his  first  pedigree. 

Margaret,  the  elder  daughter  of  Richard  Camoys,  and  elder  coheir 
of  Hugh  Lord  Camoys,  married  Ralph  Radmylde,  by  whom  she  had 
a  son,  Robert,  and  two  daughters,  Margaret  and  Isabella :  the  son 
left  issue  Sir  William  Radmylde,  who  died  without  legitimate  issue 
in  the  14th  year  of  Henry  VII.  Sir  William,  in  his  will,  mentions 
several  children,  and  Ann  Herbert,  who  no  doubt  was  their  mother ; 
she  is  styled,  after  his  death,  "Ann  Herbert,  spinster,  executrix  of 
the  will  of  Sir  William  Radmylde,  deceased."  To  her  was  given, 
(1)  Sed  vide  Tit.  of  Hon.  2nd  part,  c.  5,  s.  2d. 

14—2 


212  1888.    H.  L.    6  CL.  &  FIN.  811—818.  rB.R. 

cahots      by  the  will,  the  guardianship  of  the  children  therein  mentioned ; 

r  ♦812  1  *^^°^  which  *it  must  be  inferred  that  they  were  her  children,  and 
therefore  illegitimate.  Upon  his  death  there  cannot  be  a  doubt 
that  the  right  to  his  estates  devolved  upon  the  persons  who  were  his 
heirs-at-law ;  that  is,  who  were  of  the  line  of  the  Gorings  and  of 
the  line  of  the  Lewknors  (i),  with  whom  respectively  Sir  William's 
aunts  intermarried;  for  those  families  assumed  the  arms  of  Sir 
William  Badmylde,  and  quartered  them,  and  also  the  arms  of 
Camoys,  on  their  tombstones,  as  appeared  from  the  heralds'  visi- 
tations and  other  instruments  of  authority  that  were  put  in  evidence: 
all  which  would  be  sufl&cient  to  show  that  Sir  William  died  without 
legitimate  issue.  But  another  document,  given  in  evidence,  left  no 
doubt  upon  the  point.  This  was  a  deed  dated  in  1492,  by  which 
estates  in  Oxfordshire  were  conveyed  by  him  to  one  Thomas  Dan  vers, 
and  which  contained  this  guarantee  against  any  claim  by  his  wife, 
Dame  Jane,  for  ''  dower  on  the  manors  aforesaid ;  because  he 
ordained  his  said  wife  manors  in  the  county  of  Sussex  to  the  value 
of  a  hundred  marks,  in  recompense  of  her  title  of  dower  ;  and  over 
that  the  said  Sir  William  granteth,  if  it  happen  him  hereinafter  to 
have  any  issue  by  his  wife  in  lawful  marriage,  that  then  he  shall, 
within  a  year  next  following  the  said  issue  had,  cause  the  good  lady 
his  wife  for  the  time  being,  mother  to  such  issue,  to  release  by  fine 
with  warranty,  before  the  King's  Justices  in  the  Common  Pleas,  to 
the  said  Thomas  and  his  feeoffees,  at  his  nomination,  in  fee,  her 
right  in  the  manor  of  Baldingdon  aforesaid,  with  the  appurtenances." 

[  ♦SIS  ]  Upon  *the  most  diligent  search  no  fine  was  found  levied  by  the  said 
Dame  Jane  ;  and  it  appears  from  the  deed,  that  at  the  time  ^  its 
date  Sir  William  Badmylde  had  no  issue ;  because,  of  course,  if  he 
had,  the  purchaser  would  have  taken  care  to  have  bound  the  issue : 
in  fact  it  was  part  of  the  deed  that  he  had  then  no  issue,  and  he 
died  in  1499,  and  the  title  of  the  persons  holding  under  that  pur- 
chase has  never  been  questioned.  Sir  William  Badmylde  suffered 
a  recovery,  and  levied  fines  of  the  rest  of  his  property,  which  were 
subsequently  followed  up  by  a  fine  levied  by  those  persons,  who, 
supposing  Sir  William  to  have  died  without  issue,  would  have  been 
his  heirs-at-law,  Edward  Lewknor  and  his  wife,  and  John  Goring 
and  his  wife.  But  what  appears  extraordinary  is,  that  the  warranty 
in  this  fine  is  not  made  for  the  heirs  of  Lewknor  and  Goring,  but 

(1)  This  line  of  Lewknor,   distin-  to    be    different    from     Lewknor  of 

guished    as    of    Kingston     Bowsey,  Trotton,  the  ancestor  of  the  Baroness 

ancestor    of    Mr.   Styleman   and    Sir  Zouche,  Mrs.  Pechell,  and  Madame  Do 

Jacob  Astley,  appeared  on  the  pedigree  la  Cainea. 
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for  the  heirs  of  their  wives.  No  satisfactory  explanation  of  that  Camovs 
could  be  found  in  the  works  of  Lord  Coke,  or  subsequent  writers. 
However,  by  looking  into  the  Year  Books,  it  appeared  that  such 
form  was  the  common  course  of  barring  an  estate  tail  at  that  time. 
It  has  been  generally,  but  erroneously,  supposed  that  Taltanim's 
case  (i)  settled  the  question  of  a  common  recovery  barring  an  estate 
tail.  (The  learned  counsel  having  stated  Taltariivi's  case  from  the 
Year  Book  (12  Edw.  IV.),  said)  That  case  did  not  of  itself  decide 
the  validity  of  a  common  recovery ;  but  Littleton,  and  the  other 
Judges  who  decided  it,  laid  down  a  proposition  from  which  the 
doctrine  of  common  recoveries  was  subsequently  deduced.  There 
are  instances  of  common  recoveries  in  the  reigns  of  Henry  VII.  and 
Henry  VIII.,  but  no  decided  case  till  the  reign  of  Queen  Mary. 
Lord  Coke,  who  was  willing  to  assign  remote  antiquity  to  every 
point  of  the  law,  endeavoured  to  show  that  the  doctrine  of  common 
recoveries  *was  ancient ;  but  he  was  unable  to  find  any  authority  [  '814  ] 
between  Taltarum's  case  and  a  case  in  2  Elizabeth.  It  is  clear  that 
a  fine  at  common  law  did  not  bar  an  estate  tail,  because  by  the 
statute  De  Bonis  the  operation  of  a  fine  is  particularly  excepted. 
Under  the  Act  of  4  Henry  VII.,  a  fine  with  proclamation  was  made 
a  bar  to  all  parties  and  privies,  but  great  doubts  were  entertained 
whether  that  Act  extended  to  bar  an  estate  tail.  Counsel,  however, 
took  advantage  of  the  clause  in  that  Act,  by  which  all  parties  and 
privies  should  be  bound  ;  and  their  ingenuity  led  to  the  practice  of 
making  the  wives  of  parties  warrant  the  estates.  The  condition 
which  Sir  William  Badmylde  made  was,  not  that  in  case  he  should 
have  issue  he  would  levy  a  fine  or  suffer  a  recovery  to  bar  that  issue, 
but  that  he  would  cause,  in  case  of  any  issue  bom  to  him,  his  wife, 
the  mother  of  such  issue,  to  release  by  fine.  The  object  of  the 
covenant  was  by  means  of  a  fine,  to  be  levied  by  his  wife  for  the 
time  being,  in  case  she  had  issue  by  him,  to  bar  the  estate  tail 
vested  in  such  issue.  Upon  the  principle  that  the  doctrine  of 
barring  estates  tail  by  common  recoveries  had  not  obtained  suffi- 
cient force,  the  fine  levied  by  the  coheirs  of  Sir  William  Badmylde 
after  his  death  was  made  in  obedience  to  the  practice  introduced  as 
above  stated,  and  Lewknor  and  Goring,  in  the  fine  levied  of  his 
estates,  as  the  persons  to  whom  they  had  passed,  did  not  them- 
selves warrant,  but  their  wives  warranted  for  them.  It  was  material 
to  call  attention  to  this  point,  both  as  proving  that  Sir  William 

(1)  [See  Mr.  P.  W.  Maitland  and      the  recoverer*8  name  was  really  Tal- 
Mr.  O.  J.  Turner  on  this  case :  it  seems      carne :  L.  Q.  R.  ix.  1,  xii.  301. — F.  P.] 
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Camoys  Badmylde  had  no  legitimate  issue,  and  explaining  the  fine,  which 
proves  that  John  Goring  and  Edward  Lewknor  were  held  to  be  his 
coheirs,  and  thus  establishing  the  correctness  of  the  heralds'  visi- 
tation of  1570,  which  says  that  John  Goring,  the  grandfather  of  the 
party  to  the  fine,  married  the  sister  (it  ought  to  have  been  aunt) 

[  *815  ]  *and  heir  of  Sir  William  Radmylde ;  and  also  the  correctness  of  the 
Lewknor  pedigree,  which  says  that  Nicholas  Lewknor,  the  father  of  the 
party  to  the  fine,  married  the  daughter  and  coheir  of  Ralph  Radmylde. 
The  next  point  to  which  it  is  necessary  to  advert  is  the  descent 
of  the  persons,  who  are  now  the  representatives  and  coheirs  of 
Margaret  Camoys,  through  her  two  daughters.  In  the  will  of  their 
father,  Ralph  Radmylde,  dated  in  1442,  he  says,  **  Also,  I  leave  to 
Margaret,  my  daughter,  1002.,  and  to  Isabella,  my  daughter,  lOOL" 
He  leaves  his  leases  and  other  things  to  his  son  Robert,  and  then 
he  goes  on  to  say  that  the  residue  of  all  his  goods  not  given  by  his 
will  shall  remain  to  Margaret  and  Isabella,  his  daughters.  This 
will  satisfactorily  shows  that  Margaret  Radmylde,  under  whom  Mr. 
Stonor  derives,  was  the  elder  daughter :  no  case  can  be  found  in 
which  the  order,  in  which  daughters  are  named  in  their  father's 
will,  has  been  disputed,  or  in  which  it  has  been  supposed  that  he 
was  ignorant  of  the  seniority  of  his  children,  or  that  he  could  have 
misrepresented  it.  In  the  Vaua:  case  (i),  w^here  Mr.  Lynch  relied 
upon  the  order  in  which,  in  the  grandmother's  will,  the  two  ladies, 
from  whom  the  coheirs  there  sprang,  were  named,  as  proving  the 
seniority  of  his  client.  Sir  Harris  Nicolas^  counsel  for  the  other 
coheir,  denied  the  inference,  but  only  upon  the  principle  that  the 
legacies  left  to  the  two  grand-daughters  were  different  in  amount ; 
and  the  Attorney-General,  in  summing  up  that  case,  expressed  him- 
self unable  to  advise  the  House  as  to  the  seniority  of  the  daughters, 
solely  upon  the  ground  that,  the  legacies  being  unequal,  it  did 
appear  to  him  doubtful  which  was  the  senior  (2).    But  it  appears  to 

[  *816  ]  *have  been  throughout  admitted  that  if  the  legacies  had  been  equal, 
the  mention  made  in  the  grandmother's  will  of  the  daughters  by 
name  would  have  been  received  as  satisfactory  evidence  that  the 
one  named  first  was  the  elder  daughter;  and  that  principle  has 
been  so  constantly  admitted,  that  it  would  be  unnecessary  further 
to  remark  upon  it,  were  it  not  that  in  the  printed  cases  of  Mr. 
Styleman  and  Sir  Jacob  Astley  the  fine  is  referred  to  as  affording 
evidence  that  the  person  from  whom  they  derive  was  elder  than  the 

(1)  47   R.  E.  116  (5  CI.  &  Fin.   p.  (2)  5  Q.  &  Fin.  595. 

540). 
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sister  from  whom  Mr.  Stouor  is  descended.     Edward  Lewknor  is      Camoys 

PkEB  AG-E 

certainly  placed  in  the  fine  before  John  Goring,  but  it  is  common 
in  the  placing  of  parties  in  a  fine  not  to  regard  seniority,  and  it 
should  be  remembered  that  Lewknor  was  one  generation  higher  up 
than  Goring,  Goring  being  the  grandson  of  one  daughter  of  Ralph 
Badmylde,  Lewknor  being  the  son  of  the  other ;  and  besides,  a  fine  is 
not  like  a  will,  the  deed  of  the  ancestor ;  it  is  prepared  by  the  clerks 
in  the  Common  Fleas,  whilst  the  will  is  the  solemn  act  of  the  ancestor. 

The  evidence  of  the  death  of  Sir  William  Eadmylde  without  issue 
appeared  so  strong,  that  it  seemed  not  essential  to  refer  to  the  will 
of  his  widow,  Jane,  by  which  she  left  what  property  she  had  for 
religious  and  charitable  purposes,  but  took  no  notice  of  Sir  William 
or  of  any  child.  It  is  also  remarkable,  that  in  the  inscription  upon 
her  tombstone,  in  denoting  the  connexion  between  her  and  Sir 
^Villiam,  the  word  "  sponsa,"  and  not  **uxor,"  is  used.  Sponsa 
undoubtedly  means,  to  this  day,  in  Catholic  countries,  a  person 
betrothed,  not  a  person  who  has  been  actually  married ;  and  this 
leads  to  the  supposition  that  betrothing  and  not  marriage  took  place 
between  Sir  William  and  this  Jane. 

The  pedigree  from  John  Goring,  party  to  the  fine,  *is  clearly  [  '817  ] 
proved,  link  by  link,  down  to  Mr.  Stonor.  Ralph  Radmylde 
mentions  his  daughters  Margaret  and  Isabella.  The  proceedings 
in  a  suit  in  which  John  Goring  and  Margaret  his  wife  were  parties, 
have  been  put  in  evidence ;  the  heralds'  visitations,  showing  John 
to  have  had  a  son  and  heir  by  the  heiress  of  Sir  W^illiam  Radmylde; 
the  will  of  John  Goring,  in  which  he  speaks  of  his  son  John ;  the 
will  of  his  grandson,  John  Goring,  in  which  he  speaks  of  his  father 
John  and  his  grandfather  John  Goring ;  the  fine  levied  by  this  John 
Goring  as  one  of  the  coheirs  of  Sir  William  Radmylde ;  a  proceeding 
against  this  John  as  the  grandson  {consanguineus)  and  heir  of  John 
the  husband  of  Margaret  Radmylde;  a  copy  of  the  monument 
which  was  erected  to  this  John  Goring,  the  grandson  of  Margaret 
Eadmylde,  in  which  the  arms  of  Camoys  are  quartered,  such 
grandson  having  become  entitled  to  quarter  the  arms  of  Camoys 
upon  the  death  of  Sir  William  Radmylde,  being  then  the  undoubted 
senior  coheir  of  Margaret,  the  elder  coheir  of  the  last  Lord  Camoys. 
All  these  instruments  have  been  given  in  evidence.  The  pedigree 
runs  so  very  clearly  from  John  Goring  to  Sir  W^illiam  Goring,  who 
died  in  1723,  by  a  succession  of  inquisitions  and  by  wills  and  deeds 
from  the  Goring  muniments,  that  it  is  unnecessary  to  occupy  time 
in  going  through  them.     Sir  W^illiam  Goring  left  a  daughter  Anne, 
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CAU0Y8      who  married  Kichard  Biddulph,  and  her  son  John  Biddulph  had 

Peekaob 

*  two  daughters,  Mary  and  Anne,^rom  whom  respectively  Mr. 
Stonor  and  Mr.  Wright  Biddulph  are  descended, — ^and  two  sons, 
the  issue  of  whom  failed  in  1885 ;  whereupon  Mr.  Stonor  succeeded 
to  the  representation  of  the  family,  and  became  the  senior  coheir 
to  the  barony  of  Camoys.  It  is  certain  that  A.nne  Biddulph,  from 
whom  Mr.  Anthony  Wright  Biddulph  derives,  was  the  younger 
[  'SIS  ]  sister  of  Mary,  from  whom  ♦Mr.  Stonor  derives,  because,  in  the  will 
of  their  brother,  Richard  Biddulph,  Mary  is  mentioned  as  his  elder 
and  Anne  as  his  younger  sister. 

The  next  point  to  which  attention  is  required,  is  a  link  in  the  line 
of  Mr.  Styleman  and  Sir  Jacob  Astley.  The  evidence  adduced  by 
Mr.  Stonor  would  have  been  satisfactory  to  prove  that  line,  without 
their  additional  evidence ;  because  the  only  point  upon  which  Mr. 
Stonor  could  not  give  legal  proof  was  as  to  the  fact  of  Edward 
Lewknor,  party  to  the  fine  of  18th  Henry  VII.,  being  son  of 
Elizabeth,  or  Isabella,  Badmylde  by  Nicholas  Lewknor ;  but  as 
John  Goring  was  proved  to  be  descended  from  one  of  the  daughters 
of  Ralph  Radmylde,  it  is  certain  that  Edward  Lewknor,  who  was 
the  coheir  with  him  of  Ralph  Radmylde's  grandson,  Sir  William, 
must  have  come  from  another  daughter,  because  in  no  other 
capacity  would  he  have  been  the  coheir  of  Sir  William  Radmylde. 
Again,  in  the  arms  as  quartered  upon  the  tombstone  of  Sir  Edward 
Lewknor,  and  as  entered  in  the  funeral  certificate  taken  by  the 
heralds,  upon  his  death,  the  arms  of  Camoys  are  quartered.  The 
additional  evidence  from  the  papers  of  Lord  Charles  Townshend, 
containing  the  pedigree  of  the  Lewknor  line,  clearly  establishes  the 
marriage  of  Nicholas  Lewknor  with  Elizabeth  Radmylde,  and  the 
line  of  descent  of  the  Lewknor  family  from  them  to  Mary- Lewknor, 
who  married  Horatio,  Lord  Townshend.  That  the  names  Elizabeth 
and  Isabella  are  synonymous,  it  is  unnecessary  to  argue ;  no  person 
who  has  looked  into  the  instances  referred  to  in  the  evidence,  can 
entertain  any  doubt  upon  the  question.  Upon  the  death  of  Mary, 
Lady  Townshend,  to  whom  this  pedigree  comes  down,  the  repre- 
sentation became  divided  between  the  heirs  of  her  aunts  Anne  and 
Eatherine.  From  Anne,  Mr.  Styleman  and  Sir  Jacob  Astley  are 
[  *819  ]  descended,  and  ♦there  is  no  doubt  that  the  line  of  Eatherine,  who 
married  one  of  the  Calthorpe  family,  is  totally  extinct. 

The  point,  on  which  probably  the  Attorney-General  will  principally 
rely,  is  the  length  of  time  during  which  this  barony  has  been  in 
abeyance,  and  upon   that  subject  it  is  necessary  to  offer  some 
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explanation.  "It  is  an  undoubted  maxim,"  as  stated  on  high  cahots 
authority,  **  with  regard  to  honours,  that  they  cannot  be  extin- 
guished otherwise  than  by  forfeiture  or  by  Acts  of  Parliament. 
Claims  to  baronies  which  have  been  long  dormant  are  difficult  to 
be  made  out,  but  whenever  the  right  happens  to  be  clearly  proved, 
the  safety  and  dignity  of  the  peerage  are  both  concerned  that  no 
length  of  time  should  bar  or  even  prejudice  the  title  "  (i). 

(The  Attorneij'Oeneral :  It  is  unnecessary  for  my  learned  friend 
to  argue  that  point :  as  the  law  now  stands,  there  is  no  limitation 
whatever  as  to  time.) 

Then  it  is  only  necessary  to  show  why  no  claim  had  been  preferred 
by  Mr.  Stonor's  ancestors.  They  adhered  to  the  Catholic  religion, 
and  there  were  laws  which  put  it  out  of  the  power  of  any  Catholic, 
not  only  to  hold  a  seat  in  this  House,  but  to  hold  any  position 
which  would  bring  him  prominently  before  the  public.  Some  of 
these  laws  existed  from  the  reign  of  Henry  YIII.,  soon  after  John 
Goring  succeeded  to  Sir  William  Radmylde.  With  respect  to  Sir 
William  Eadmylde,  his  situation  and  mode  of  life  could  not  lead 
to  his  attaining  the  favour  of  the  Crown  ;  for  at  most  the  claim  is 
to  the  grace  and  favour  of  the  Crown.  John  Goring  was  but  a  few 
years  a  coheir.  In  the  time  of  his  son.  Sir  William  Goring,  the 
first  laws  against  Catholics  were  passed.  It  has  been  commonly 
supposed  that  those  laws  principally  arose  at  the  Revolution,  but 
the  most  *severe  of  them  were  enacted  between  the  reigns  of  [  '820  ] 
Henry  VIII.  and  William  III.,  and  William  and  his  Parliaments 
only  continued,  or  rather  modified,  them.  Mr.  Butler,  in  his  notes 
on  Coke  on  Littleton  (2),  has,  with  his  usual  accuracy  and  concise- 
ness, summed  up  the  effect  of  them.  These  laws,  it  is  true, 
affected  equally  peers  and  commoners,  but  peers  being  in  a  more 
prominent  position  were  more  readily  brought  to  suffer  the  penalties 
they  inflicted.  In  the  evidence  given  in  the  Vaiuc  case,  there  was 
an  inquisition,  which  was  taken  in  the  reign  of  James  I., — soon 
after  Edward  Lord  Vaux  attained  his  majority, — in  pursuance  of 
a  statute  of  James,  which  made  a  peer,  who  refused  to  take  the 
oath  of  supremacy  under  Elizabeth's  Act,  if  tendered  by  five  Privy 
Councillors,  liable  to  forfeit  the  rent  of  his  estates  during  his  life, 
and  all  his  goods  and  chattels  absolutely.  Lord  Vaux  having  come 
to  town,  for  the  first  time  after  coming  of  age,  was  met  in  the  lobby 
(1)  Cruise  in  Dig.  167.  (2)  Co.  Litt.  391  a. 
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Camotb  of  this  House  by  five  Privy  Councillors,  who  tendered  to  him  this 
oath.  His  Lordship  refused  to  take  it,  and  this  inquisition  was 
held  in  consequence  to  find  the  forfeitures.  His  rents  and  goods 
were  declared  to  be  forfeited ;  amongst  the  latter,  his  plate  and  his 
Parliament  robes.  Two  or  three  years  anterior  to  that  circum- 
stance, the  Lords  Stourton  and  Mordaunt  did  not  attend  on  a 
particular  day,  and  their  Lordships  being  called  upon  to  answer 
why  they  did  not  attend,  gave  what  was  deemed  an  unsatisfactory 
reason,  and  they  were  fined  each  in  the  sum  of  2,000  marks, — 
the  ordinary  fine  imposed  upon  a  member  for  not  attending  Parlia- 
ment being  100  marks ;  and  this  small  sum  was,  in  consequence 
of  their  religious  opinions,  increased  to  2,000  marks.     It  is  not 

[  *82i  ]  ^necessary  to  cite  further  instances  of  the  dangers  which  attended 
the  members  of  this  House  who  professed  the  Catholic  religion. 
Enough  has  been  said  to  show  that  the  persons  who  from  time  to 
time  stood  in  the  line  now  represented  by  Mr.  Stonor  were  not  in 
a  situation  to  ask  the  Crown  to  determine  the  abeyance  in  their 
favour :  and  if  that  favour  could  not  be  safely  asked  by  the  elder 
coheir  of  Lord  Camoys,  much  less  could  it  be  claimed;  and  it 
should  be  remembered  that  the  Weston  line,  as  well  as  that  of 
Goring,  adhered  to  the  ancient  faith. 

The  Solicitor-General  summed  up  the  case  of  Mr.  Styleman. 

Sir  Harris  Nicolas  summed  up  the  evidence  on  behalf  of  Sir 
Jacob  Astley  ;  and,  after  adverting  to  the  law  of  the  case,  submitted 
that  there  was  no  proof  as  to  which  of  the  daughters  of  Ralph 
Badmylde  was  the  eldest.  He  also  contended  that  the  dignity  of  a 
banneret  was  not  an  honour  by  virtue  of  which  a  person  could  sit 
in  Parliament,  and  that  the  title  was  not  at  any  time  synonymous 
with  that  of  baron.  A  banneret  was  simply  a  knight,  who  being 
possessed  of  considerable  lands,  which  enabled  him  to  bring  a 
certain  number  of  men-at-arms  into  the  field,  and  having  distin- 
guished himself  in  war,  was  created  a  banneret  by  the  King,  or 
some  other  eminent  personage,  giving  him  a  square  banner  in  the 
presence  of  an  army,  when  the  royal  standard  was  displayed.  It 
was  the  middle  rank,  between  barons  and  knights  ;  and  though  of 
an  entirely  military  nature,  it  was  an  established  rank  in  society 
in  the  13th  and  14th  centuries,  but  certainly  never  conferred  any 
[  ♦822  ]  Parliamentary  privileges ;  nor  was  there  ever  an  instance  *of  a 
banneret  being  summoned  to,  or  sitting  in  Parliament,  by  virtue 
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of  his  dignity  of  banneret.     He  referred  to  Ashmole's  Order  of  the      Camoys 
Garter,  p.  14,  and  several  other  authorities. 

Mr.JTennant  was  heard  for  Madame  De  la  Cainea. 

The  Attoj-ney^Oeneral,  for  the  Crown,  on  a  subsequent  day, 
observed  that,  whatever  decision  the  House  may  come  to  on  some 
of  the  evidence,  it  was  certainly  impossible  to  admit  the  very  . 
ancient  dignity  claimed  by  the  additional  printed  case,  and  by 
counsel  at  the  Bar,  for  Mr.  Stonor.  No  such  claim  was  advanced 
in  his  petition  to  her  Majesty :  that  petition  merely  made  title 
under  the  summons  issued  in  "J  Richard  II.,  and  yet  their  Lord- 
ships were  now  called  upon  to  admit  a  title  under  a  summons  of 
49  Henry  III.  There  was  evidence  showing  that  Ralph  Camoys 
was  summoned  in  49  Henry  III. ;  that  he  died  in  5  Edward  I. ; 
that  John  was  his  son,  and  that  Ralph,  the  son  of  John,  was 
summoned  from  7  Edward  II.  to  9  Edward  III.  There  was  no 
evidence  that  either  Ralph  the  grandfather,  or  Ralph  the  grand- 
son, sat  in  this  House.  There  was  no  evidence  that  Thomas 
Camoys,  who  died  in  47  Edward  III.,  was  the  son,  nor  that 
Thomas  Camoys,  the  ancestor  from  whom  the  petitioner,  Mr. 
Stonor,  claimed,  was  the  grandson  of  the  last-mentioned  Ralph; 
for  although  it  was  proved  that  the  Crown  acknowledged  that 
Thomas  was  the  heir  of  Ralph,  yet  the  links  of  the  pedigree  by 
which  that  heirship  was  established  were  not  set  forth,  nor  in  any 
manner  proved;  and  without  such  evidence  the  petitioner's  title 
to  the  more  ancient  dignity  was  not  proved,  and  could  not  be 
admitted,  even  if  the  other  defects  in  that  title  could  be  cured. 

But  was  the  petitioner's  title  established  to  a  barony  under  the  [  823  ] 
writ  of  7  Richard  II.  ?  Upon  that  question  it  was  impossible  not 
to  entertain  doubts.  The  evidence  adduced,  and  the  arguments  on 
behalf  of  the  petitioners  in  this  case,  involved  a  point  which  had 
hitherto  been  vexata  questio.  It  would  be  remembered  that  one 
of  the  points  which  strongly  struck  the  minds  of  the  noble  Lords 
who  prepared  the  Reports  on  the  Dignity  of  the  Peerage,  was  the 
fact  of  some  persons  being  frequently  summoned  to  Parliament, 
but  whose  descendants  were  never  summoned, — persons  who  were 
members  of  this  House  during  their  lives,  but  who  did  not  transmit 
any  dignity  to  their  children.  It  is  perfectly  clear  that  there  were, 
in  very  ancient  times,  persons  who  sat  in  this  House,  who  were 
neither  earls  nor  barons,  but  who  were  called  **  bannerets."    These 
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Camoys  must  have  been  the  persons  who  were  summoned  daring  their  lives; 
they  were  summoned  in  virtue  of  their  high  dignity  of  knighthood, 
as  a  kind  of  honour  incident  to  their  position ;  but  that  position 
being  merely  one  which  attached  to  themselves,  could  confer  no 
title  of  peerage  on  their  successors.  It  was,  however,  argued  that 
several  persons  who  were  undoubtedly  peers  by  descent,  were  called 
*'  bannerets."  What  did  that  prove,  if  admitted  ?  really  nothing. 
To  them  the  dignity  of  "banneret"  could  not  give  a  seat  in  this 
House,  because  they  had  it  by  descent ;  nor  did  it  prove  that  the 
dignity  of  banneret  did  not  entitle — perhaps  by  special  favour  of 
the  Crown — a  person  not  born  to  a  peerage,  to  a  seat  in  this  House 
during  his  lifetime. 

The  King's  writ  to  the  sheriff  produced  in  evidence  proved,  not 
that  Thomas  Gamoys  was  a  peer,  but  that  he  was  merely  a  banneret. 
If  that  inference  was  correct,  then  it  was  obvious  that  he  was  sum- 
[  *824  ]  moned  *to  this  House  in  reference  to  his  dignity  of  banneret ;  and 
that,  as  that  honour  was  personal  to  himself,  and  not  transmissible, 
he  could  not  confer  a  title  on  his  heirs.  In  the  inquisition  on  his 
death  he  was  merely  styled  Thomas  Camoys,  Chevalier,  but  not 
lord  nor  baron. 

One  of  the  principal  difficulties  in  the  pedigree  is,  whether  Sir 
William  Radmylde  died  without  legitimate  issue;  and  to  the 
evidence  on  that  point,  and  the  pedigrees  from  the  Heralds'  Col- 
lege, and  from  Lord  George  Townshend's  muniments,  the  attention 
of  the  Committee  was  particularly  directed,  to  consider  how  far  that 
evidence  was  sufficient  to  establish  the  descent  of  the  petitioners 
from  the  sisters  of  Robert  Radmylde,  in  case  Sir  William  died 
without  issue.  If  the  difficulty  on  these  points  should  appear  to 
the  Committee  to  be  removed,  then  the  pedigree  of  the  three  first 
petitioners  might  be  said  to  be  established. 

With  regard  to  the  line  of  the  other  petitioners,  and  particularly 
of  Lady  Zouche  and  Mrs.  Fechell,  the  evidence  was  far  more 
defective ;  for  although  their  pedigree  also  might  be  held  to  be 
proved,  the  extinctions  of  numerous  persons  in  their  line  of  descent 
were  not  satisfactorily  proved ;  and  in  order  to  enable  the  House  to 
report  that  Lady  Zouche  and  Mrs.  Pechell  are  coheirs  of  the  barony, 
much  further  inquiry  and  proof  will  be  necessary. 

But  supposing  an  heritable  dignity  to  have  been  created  in 
Thomas  Camoys,  and  the  petitioners  to  have  satisfactorily  proved 
their  pedigrees,  still  the  question  remains,  whether  the  attainder  of 
one  coheir  did  not  drown  and  extinguish  the  barony. 


VOL.  XLix.]     18S8.     H.  L.     6  CL.  &  PIN.  824—826.  221 

(The  Attorney -General  proceeded  to  discuss  that  question;  and      camoys 
on  the  9th  of  August,  Sir  W.  FoUett,  for  Mr.  Stonor,  and  the     ^^^^^^^ 
counsel  for  the  other  three  *petitioners,  were  heard  by  the  Com-       [  *825  ] 
mittee  to  observe  on  the  authorities  referred  to  by  the  Attorney- 
General,  who  was  again  heard  in  reply  to  them  on  the  14th  of 
August ;  but  as  these  arguments,  on  both  sides,  were  again  urged 
on  a  subsequent  day,  and  they  are  hereinafter  stated,  we  abstain 
from  here  noticing  them.) 

The  Lobd  Chancellob: 

Your  Lordships  have  had  the  benefit  of  a  very  able  discussion  of 
this  case,  involving  a  point  of  considerable  difficulty,  and  of  very 
great  importance,  inasmuch  as  it  not  only  affects  the  claims  now 
pending  before  your  Lordships,  but,  when  we  look  back  to  the 
period  of  our  history  through  which  these  claims  run,  in  all  proba- 
bility it  may  affect  many  other  claims,  which  may  be  intended  to 
be  presented. 

The  difficulty  I  feel  arises  not  so  much  from  the  question  of  law 
itself,  as  from  what  has  taken  place  in  other  cases ;  and  I  confess 
that  I  cannot  reconcile  that  which  is  laid  down  by  Lord  Chief 
Justice  Eyre,  in  the  first  Beaumont  case,  with  the  resolution  which 
the  House  came  to  in  the  second  Beaumont  case  (i).  It  does  appear 
rather  singular  that  the  House,  having  in  the  first  of  those  cases 
found  the  question  to  be  of  so  much  difficulty  that  they  required 
the  opinion  of  the  learned  Judges,  and  having  had  that  opinion 
communicated  by  Lord  Chief  Justice  Eyre, — which  opinion  was  of 
a  nature  which  I  should  have  thought  would  have  made  it  very 
difficult  for  the  House  to  come  to  a  decision  upon  the  second 
Beaumont  case  in  favour  of  the  claim, — did  come  to  a  decision 
upon  that  second  case  without  again  referring  to  the  opinion  *of  [  '826  ] 
the  Judges.  Inasmuch  as  that  decision  was  inconsistent  with  the 
doctrine  laid  down  by  Lord  Chief  Justice  Eyre  in  communicating 
that  opinion,  I  should  certainly  have  expected  that  the  House 
would,  at  all  events,  have  had  the  case  again  submitted  to  the 
learned  Judges.  It  will  be  for  your  Lordships  to  consider  whether 
it  be  possible  to  come  to  a  conclusion  upon  this  question  without 
having  that  assistance.  The  question  has  reference  not  only  to 
the  Camoys,  but  also  to  the  Braye  Peerage :  it  was  not  brought  so 
directly  under  your  Lordships'  consideration  in  the  latter  case ; 
but  having  had  the  benefit  of  an  argument  upon  this  Camoys  case, 
(1)  Vide  post f  p.  250,  and  at  tlie  end  of  this  case. 
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camoys  when  I  came  to  look  over  the  papers  in  the  Braye  case,  in  the  hope 
of  being  able  to  ask  your  Lordships  to  come  to  a  resolution  upon 
it,  in  the  present  session,  the  fact  immediately  presented  itself  to 
me,  that  the  same  question  occurred  in  the  Braye  case  as  in  that 
which  your  Lordships  are  now  considering;  and  of  necessity, 
therefore,  before  your  Lordships  can  dispose  of  either  of  these 
cases  you  must  be  prepared  to  lay  down  the  rule,  either  that  the 
attainder  of  one  of  several  coheirs  has  no  effect  upon  the  other 
coheirs,  or  that  it  has  so  much  effect  upon  those  others  as  to 
deprive  them  of  all  grounds  to  have  the  abeyance  terminated  in 
favour  of  any  of  them.  In  either  way,  undoubtedly,  this  is  a 
question  of  very  great  inu)ortance  to  parties  claimants ;  and  it  is 
also  important  as  it  affects  the  prerogative  of  the  Crown,  and  also 
as  it  affects  your  Lordships'  privileges;  because  it  is  a  very 
different  thing  to  have  a  member  introduced  by  the  prerogative 
of  the  Grown,  and  who  takes  his  place  as  a  junior  peer,  from 
having  a  member  take  his  seat  by  virtue  of  an  ancient  peerage, 
in  right  of  which  he  is  placed  above  many  others  of  the  same  rank. 

[  •827  ]  *Looking  at  the  importance  of  this  question  in  all  these  views,  I 
think  your  Lordships  will  concur  with  me  in  the  opinion,  that  it 
requires  your  most  grave  consideration  before  you  can  come  to  a 
decision  upon  it ;  and  my  present  impression  is,  that  your  Lord- 
ships will  not  come  to  any  safe  conclusion  upon  it  without  having 
it  argued  before  the  learned  Judges,  and  being  furnished  with  all 
the  helps  upon  it,  which  I  should  have  thought,  from  what  had 
taken  place  in  the  first  Beaumont  case,  the  House  would  have  felt 
to  be  requisite  on  the  hearing  of  the  second  case.  The  course  then 
pursued  renders  it  the  more  necessary  to  consider  well,  before  your 
Lordships  decide  this  case,  what  then  took  place,  being  apparently 
inconsistent  with  the  resolution  of  the  Committee  of  Privileges  in 
the  first  case.  Under  these  circumstances  this  question  cannot, 
in  my  opinion,  be  satisfactorily  disposed  of,  without  having  the 
opinion  of  the  learned  Judges.  Unfortunately,  the  period  of  the 
session  is  such  as  to  render  it  impossible  to  have  their  assistance 
now,  but  I  am  sure  your  Lordships  will  think  we  ought  to  take  it 
at  the  earliest  possible  period  of  the  next  session. 

The  case  was  accordingly  adjourned  sine  die. 

1839.  The  Lords  Committees  for  Privileges  sat  to  hear  the  question 

JufU!  27, 28.    Qf  ^Yie  effect  of  the  attainder  further  argued,  the  Judges  being 
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present  (1).    The  arguments  were  directed  as  well  to  that  question      Camoys 
in  the  Braye  as  in  the  Camoys  Peerage. 

The  Attorney-General^  for  the  Crown  :  [  828  ] 

This  is  the  case  of  a  claim  of  peerage  where  the  dignity  is  said 
to  have  been  created  by  writ  of  summons  and  by  sitting,  and  there- 
fore descendible  to  heirs-general  of  the  body.  The  second  peer 
left  no  male  heirs,  but  there  were  female  coheirs,  his  sisters.  A 
descendant  of  one  of  them  was  attainted  for  treason,  but  his  son 
and  heir  was  restored  by  Act  of  Parliament  in  blood,  but  not  in 
honours.  The  question  is,  what  is  the  effect  of  this  attainder  and 
restoration  in  blood,  not  only  on  the  descendants  of  the  coheir  so 
attainted,  but  also  on  the  other  coheirs,  who  were  not  attainted  ? 
The  doctrine  of  the  effect  of  restoration  is  discussed  in  Lord  Hale's 
Pleas  of  the  Grown  (2),  and  the  subject  of  abeyance  is  fully  treated 
in  Coke  upon  Littleton  (3).  (He  read  passages  from  each  of  them.) 
Suppose  there  are  several  coheirs  in  blood,  and  all  are  attainted, 
it  is  clear  that  those  who  claim  under  and  through  the  attainted 
persons  can  derive  from  them  no  legal  rights  whatever.  Then  is 
not  a  similar  result  produced  on  the  non-attainted  coheirs  to  a 
barony  by  the  attainder  of  one  of  them?  In  principle,  if  the 
attainted  line  is  cut  out,  the  barony  is  gone.  Why?  Because 
there  was  something  of  the  inheritance  in  the  person  who  was 
attainted.  For  the  barony  is  one  and  indivisible ;  and  when  a 
part  is  forfeited,  the  whole  is  extinguished.  Such  was  the  opinion 
of  Lord  Chief  Justice  Eyre,  in  the  Beaumont  Peerage.  His  Lord- 
ship in  communicating  to  the  House  the  opinion  of  the  Judges, 
observed,  **  A  peerage  is  a  most  transcendant  honour  and  dignity, 
but  it  is  still  in  the  eye  of  the  law  an  inheritance,  and  it  will 
descend  to  coheirs  in  the  same  manner  as  other  hereditaments  do 
descend  "  (4).  That  *opinion  of  the  learned  Judge  has  never  been  [  ♦829  ] 
overruled  by  this  House.  Now  in  the  Acts  for  the  restoration  of 
the  blood  of  the  attainted  coheirs  in  these  two  cases,  there  were 
express  exceptions  of  all  hereditaments.  The  peerage,  the  highest 
hereditament,  though  dormant,  was  vested  in  all  the  coheirs.  No 
single  coheir  could  claim  it  as  of  right,  as  he  only  participated  in 
the  inheritance,  which  was  equally  vested  in  all.     It  is  not  like 

(1)  Lord     Chief     Justice     Tindal,  Maule. 

Justices  Vaughan,  Boaanquet,  Patte-  (2)  1  Hale,  358. 

son,  Williams,  Coleridge,  andErskine ;  (3)  Co.  Litt  342. 

and    Barons    Parke,     Gumey,     and  (4)  Cruise  on  Dig.  218. 
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camots  an  advowson,  to  which  each  may  present  by  turn.  In  a  dignity  no 
one  coheir  has  a  separate  or  especial  right ;  all  are  equally 
interested,  and  all  must  have  an  equal  capacity  to  take.  The 
want  of  capacity  in  one  destroys  a  title,  which  to  vest  at  all  must 
vest  in  all.  The  whole  barony  vests  in  all  the  coheirs.  If  that 
whole  be  destroyed,  where  is  that  indivisible  incorporeal  inheritance 
which  vested  in  all  ?  It  is  most  clearly  gone.  It  is  not  capable 
of  division  ;  that  is  admitted :  then  if  that  which  alone  ensured  its 
existence,  the  legal  capacity  of  all  in  whom  it  was  vested,  be  gone, 
the  title  of  those  still  of  capacity  cannot  survive,  for  that  to  which 
they  had  title  has  ceased  by  the  want  of  capacity  in  their  coheirs 
to  sustain  it.  This  was  the  ancient  law  as  to  homage  ancestral, 
and  the  case  of  a  peerage  is  much  stronger,  as  the  land  held  by 
homage  ancestral  could  be  partitioned,  but  a  peerage  cannot. 

Mr.  Fleming f  for  Mr.  Stonor : 

There  has  been  no  attainder  in  the  younger  line  of  coheirs 
descending  from  Alianora  Camoys,  nor  in  the  elder  branch  of 
coheirs  descending  from  Margaret,  and  represented  by  Mr.  Stonor 
and  Mr.  Wright  Biddulph.  The  argument  of  the  Attorney-General 
would,  if  successful,  lead  to  enormous  injustice ;  for  by  his  doctrine, 
if  there  were  fifty  coheirs  to  a  barony,  and  one  committed  treason 
[  •830  ]  *and  was  attainted,  the  remaining  forty-nine  would  be  punished 
for  his  act,  although  they  might  have  served  their  Sovereign 
faithfully.  The  Sovereign  also  would  be  punished  for  the  rebellion 
of  the  subject,  by  being  thereby  made  incapable  of  preferring  any 
of  the  coheirs  to  the  barony.  The  objection  of  the  Attorney- 
Gejicral  is,  that  the  attainder  of  Edward  Lewknor  not  only  inca- 
pacitated hi^  descendants  from  sustaining  a  claim  to  the  dignity, 
but  that  it  also  extinguished  the  prerogative  of  the  Grown  to  call 
any  of  the  coheirs  of  Lord  Camoys  to  the  seat  of  their  ancestor,  as 
well  as  the  rights  of  the  unattainted  coheirs,  although  they  did  not 
derive  title  through  Edward  Lewknor.  The  corruption  of  blood 
is  out  of  the  question  here;  for  the  Act  of  Parliament,  which 
restored  in  blood  the  son  and  heir,  through  whom  Mr.  Styleman 
and  Sir  Jacob  Astley  derive,  enabled  him  and  the  other  children 
of  the  attainted  to  make  their  pedigree  and  conveyance  in  blood 
and  lineage  as  heir,  as  well  to  and  from  their  attainted  father, 
as  to  any  other  person,  in  the  same  manner  as  if  he  had  not  been 
attainted  (1). 

(1)  See  extract  from  the  Act,  posty  p.  234. 
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But  whatever  was  the  effect  of  the  Act  of  Parliament  on  Edward  Oamots 
Lewknor'B  descendants,  it  is  submitted  that  he  being  only  a  coheir  ^''=*^'^^^**- 
could  not  forfeit  the  barony.  The  forfeiture  of  part  of  an  inherit- 
ance that  is  indivisible,  is  impossible.  Edward  Lewknor  was  not 
seised  of  the  barony,  nor  entitled  to  it,  nor  could  he  claim  any 
privilege  of  the  peerage ;  he  had  only  a  possibility,  which  is  not 
forfeitable.  The  Lords  Committees,  in  their  Third  Eeport  on  the 
Dignity  of  the  Peerage,  observed  (i),  that  "  John  Dudley,  son, 
&c.,  and  one  of  the  coheirs  of  the  body  of  John  Talbot,  Viscount 
Lisle,  was,  in  34  Henry  VIII.,  created  Viscount  *Lisle,  without  any  [  ♦831  ] 
reference  to  Kingston  Lisle ;  and  being  afterwards  created  Earl  of 
Warwick  and  Duke  of  Northumberland,  was  attainted  and  executed 
in  the  1st  of  Queen  Mary.  This  attainder  could  not  affect  the 
dignity  of  Baron  De  Lisle,  as  that  dignity  was  never  vested  in  John 
Dudley."  That  observation,  great  authority  in  itself,  is  sustained 
by  several  decided  cases,  all  showing  that  the  attainder  of  a  coheir 
to  a  barony  in  abeyance  did  not  affect  the  right  of  an  unattainted 
coheir  to  the  grace  and  favour  of  the  Grown  to  determine  the 
abeyance  in  his  favour. 

In  9  Henry  v.,  on  the  death  of  Edward  Charleton,  fifth  Lord  Powys, 
that  barony  fell  into  abeyance  between  his  two  daughters  (2) ;  the 
younger  married  Lord  Tiptoft,  and  their  son  and  heir,  created  Earl 
of  Worcester,  was  attainted  and  executed,  yet  the  great-grandson  of 
the  elder  daughter,  who  married  Sir  John  Grey,  was  summoned 
to  Parliament  as  Lord  Powys,  in  22  Edward  IV.,  and  he  and  his 
descendants  enjoyed  the  seat  and  precedence  of  the  Gharletons 
Lords  Powys  (3).  Another  case,  equally  in  point  to  show  that  the 
attainder  of  one  coheir  did  not  extinguish  the  barony,  nor  affect 
the  right  of  the  Crown  to  revive  the  dignity  in  an  unattainted 
coheir,  is  that  of  the  barony  of  Le  Despencer.  Isabella  Le 
Despencer,  on  whom  that  barony  descended  on  the  death  of  her 
brother  without  issue,  had  a  son,  Henry,  Duke  of  Warwick  (whose 
only  child  died  without  issue),  and  two  daughters,  Elizabeth  and 
Anne.  Anne  married  Eichard  Neville,  Earl  of  Warwick,  and  had 
two  daughters,  Anne,  who  died  without  surviving  issue,  and 
Isabella,  who  married  George  Duke  of  Clarence,  by  whom  she 
had  *Edward  Earl  of  Warwick,  who  was  attainted  of  treason  in  [  •832  ] 
1499,  and  Margaret,  Countess  of  Salisbury,  also  attainted  of  high 

(1)  P.  227.  p.  167;    1  Edw.  VI.  p.  294  ;   5  Edw. 

(2)  Collins,  App.  398.  VI.  p.  394. 

(3)  Lords'  Journals,  33  Hen.  VIII. 
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camoys  treason,  and  executed  in  1541.  Edward  died  without  issue,  but 
Pbekaob.  jj;argaret  had  by  her  husband.  Sir  Richard  Pole,  an  eldest  son, 
Henry  Pole,  Lord  Montagu,  who  was  also  executed  for  high  treason, 
leaving  two  daughters,  both  of  whom  left  issue.  Elizabeth,  the 
eldest  daughter  and  coheir  of  Isabella,  Baroness  Le  Despencer, 
married  Edward  Neville,  Lord  Abergavenny ;  and  in  favour  of  her 
great-grand-daughter  and  heir.  Lady  Mary  Fane,  James  I.,  in  the 
year  1604,  terminated  the  abeyance  of  the  barony  of  Le  Despencer, 
by  letters  patent,  by  the  advice  of  this  House,  and  after  the  fullest 
consideration. 

To  these  cases  may  be  added  that  of  the  baronies  which  the 
ancient  Earls  of  Oxford  held  to  them  and  their  heirs.     John  Vere, 
the  fifteenth  earl,  died  without  issue  in  the  reign  of  Henry  VIIL, 
seised  of  the  ancient  baronies  of  Bolbeck,  Sandford  and  Badlesmere. 
He  left  three  sisters,  his  coheirs,  one  of  whom  died  without  sur- 
viving issue.     Elizabeth,  another  of  them,  married  Sir  Anthony 
Wingfield,  and  from  her  descendants  still  exist.     Dorothy  Vere, 
the  elder  sister,  married  John  Neville,  Lord  Latimer,  and  their 
son  Bichard  Lord  Latimer  died  without  male  issue,  leaving  four 
daughters  his  coheirs,  and  consequently  coheirs  to  the  said  baronies. 
Elizabeth,  one  of  these  daughters,  married  Sir  John  Danvers;  and 
Sir  Charles  Danvers,  her  eldest  son  and  her  successor  as  coheir 
to  Dorothy  Vere,  was  attainted  of  high  treason  in  43  Elizabeth. 
Divers  claims  to  the  honours  of  the  Vere  family  were  referred  by 
King  Charles  I.  to  this  House  in  1625 ;  and  in  answer  to  certain 
questions  put  by  the  House  to  the  Judges,  the  Lord  Chief  Justice 
[  ♦833  ]       Crew,  in  delivering  their  opinion,  said,  "  And  *as  touching  the 
said  baronies  of  Bolbeck,  Sandford,  and  Badlesmere,  their  opinion 
is  that  the  same  descended   to  the   general  heirs  of  John  the 
fourteenth  earl  of  Oxford,  who  had  issue  John  the  fifteenth  earl, 
and  three  daughters,  one  of  them  married  to  the  Lord  Latimer, 
another  to  Wingfield,  and  another  to  Knightly ;  which  John  dying 
without  issue,  these  baronies  descended   upon  the  daughters  as 
his  sisters  and  heirs ;   but  these  dignities  being  entire  and  not 
dividable,  they  became  incapable  of  the  same,  otherwise  than  by 
gift  from  the  Crown,  and  they  in  strictness  of  law  reverted  to  and 
were  in  the  disposition  of  King  Henry  VIII."  (i).     And  this  House 
certified  to  his  Majesty  in  April,  1625,  **that,  for  the  baronies, 
they  are  wholly  in  your  Majesty's  hands  to  dispose  at  your  own 
pleasure"  (2). 

(1)  Collins,  175.  (2)  Id,  194. 
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The  last  case  in  which  the  attainder  of  one  coheir  was  held  not  Camoys 
to  prejudice  the  right  of  the  unattainted  coheirs,  is  that  of  the 
barony  of  Beaumont  (i),  which  fell  into  abeyance  in  1507,  on  the 
death  of  William  Viscount  and  Baron  Beaumont,  without  issue. 
His  nieces,  Joan  and  Frideswide,  daughters  of  his  sister,  were  his 
coheirs:  Frideswide  married  Sir  Edward  Norreys,  by  whom  she 
had  two  sons.  Sir  John,  who  died  without  issue,  and  Sir  Henry, 
who  was  attainted  of  high  treason,  and  executed,  leaving  a  son, 
Henry,  who  was  created  Lord  Norreys  by  writ  of  summons,  and 
was  restored  in  blood  by  Act  of  Parliament  (2),  in  18  Elizabeth. 
The  Earl  of  Abingdon  is  now  his  heir.  Joan,  the  elder  niece, 
married  Sir  Brian  Stapleton,  and  her  heir  and  representative, 
Thomas  Stapleton,  claimed  the  barony  in  1789,  on  the  ground  that 
the  attainder  *of  Sir  Henry  Norreys  was  equivalent  to  a  natural  [  *834  ] 
extinction  of  his  issue,  and  consequently  that  the  claimant,  as  the 
sole  heir  of  the  unattainted  coheir,  was  entitled  as  of  right  to  the 
barony.  Sir  A.  M<u'donald,  then  Attorney -General,  in  his  report 
.to  the  Crown  on  that  claim,  said,  ''  An  important  question  arises, 
whether  by  the  attainder  of  Henry  Norreys  the  abeyance  is  deter- 
mined, and  the  heirs  of  the  elder  sister  exclusively  entitled  by 
descent  to  the  barony  of  Beaumont,  by  reason  of  the  incapacity 
of  Henry  Norreys'  heirs,  thereby  created,  to  claim  through  him." 
Upon  the  Attorney 'GeneraVs  recommendation,  the  Crown  refevred 
the  claim  to  this  House,  and  the  Lords  Committees  of  Privileges 
desired  that  the  following  question  might  be  put  to  the  Judges, 
''Whether,  supposing  the  claimant  to  have  proved  himself  to 
be  one  of  the  coheirs  of  the  body  of  Henry  de  Beaumont,  and 
supposing  a  barony  to  have  been  created  in  the  said  Henry  and 
the  heirs  of  his  body,  the  claimant  is  entitled  as  of  right  to  such 
barony."  In  1795,  Lord  Chief  Justice  Eyre  reported  the  answer 
of  the  Judges  to  be  that,  **  Supposing  the  claimant  to  have  proved 
himself  to  be  one  of  the  coheirs  of  the  barony,  he  was  not  entitled 
to  it  of  right."  And  the  House,  on  the  advice  of  the  Lords 
Committees,  resolved,  "  That  it  does  not  appear  that  the  petitioner 
is  now  entitled  to  the  title,  honour  and  dignity  of  Baron  Beaumont." 
In  1796,  Mr.  Stapleton  presented  another  petition  to  the  Crown, 
stating  that  the  barony  was  in  abeyance,  and  that  he  was  one  of 
the  coheirs,  and  praying  the  King  to  confirm  the  barony  to  him 

(1)  Cruise,  214.  heir  of  Edw.  Lewknor  was  restored  in 

(2)  An  Act  not  differing  materially      blood, 
ii'om  the  Act  1  Eliz.,  by  which  the 

15—2 
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Camots       and  his  heirs.     This  petition  was  referred  to  the  then  Attorney - 
Peebaob. 

General  {Sir  John  Scott),  who  in  his  report  to  the  Crown,  said, 

''He  conceived  that  this  ancient  barony  does  exist  and  is  in 
[  ♦835  ]  *abeyance,  and  that  the  petitioner  is  a  coheir  of  the  first  baron. 
This  second  petition  having  been  referred  to  the  Lords  Committees 
for  Privileges  in  1798,  the  evidence  produced  before  them  on  the 
former  petition  was  given  in  (i),  and  the  pedigree  of  Lord  Abingdon 
as  the  heir  of  the  only  son  of  the  attainted  Henry  Norreys  was 
proved.  The  Committee,  after  hearing  counsel  for  the  petitioner, 
and  the  Attomey-Oeneral  for  the  Crown,  and  after  several  days' 
consideration  of  the  whole  case,  and  particularly  of  the  effect  of 
the  attainder  of  one  coheir,  resolved,  "That  the  barony  remains 
in  abeyance  between  the  coheirs  of  William  Viscount  and  Baron 
Beaumont,  descended  from  his  sister  Joan ;  and  that  the  petitioner 
is  one  of  these  coheirs."  That  resolution  was  adopted  by  the 
House;  and  therefore  it  amounts  to  a  solemn  adjudication  and 
authority  that  the  attainder  of  one  coheir  neither  forfeited  nor 
extinguished  the  dormant  barony,  nor  barred  the  claim  of  tbe« 
unattainted  coheir. 

The  detail  of  these  proceedings  shows  the  extreme  caution  with 
which  the  Lords  Committees  and  this  House  considered  every 
point  of  the  Beaumont  case,  as  well  on  the  second  as  on  the  first 
reference.  It  is  impossible  to  suppose  that  in  that  case  the  objec- 
tion raised  to  the  claim  in  the  present  case,  was  not  discussed  by 
the  counsel  and  fully  considered  by  the  Committee :  nevertheless 
it  was  solemnly  decided  that  the  attainder  of  one  coheir  neither 
forfeited  nor  extinguished  the  dormant  barony,  nor  barred  the 
claim  of  the  unattainted  coheir.  The  resolution  of  the  House  in 
17195,  was  in  full  conformity  with  the  opinion  of  the  Judges,  and 
had  the  concurrence  of  Lord  Louqhborouoh,  then  Lord  Chancellor, 
[•836]  as  well  as  of  Lord  *Eldon,  who  was  Attorney-General  during  the 
proceedings.  It  was  also  in  unison  with  an  opinion  given  upon 
Mr.  Stapletcn's  case  by  Mr,  Grant,  afterwards  Master  of  the  EoUs ; 
and  with  the  opinion  of  the  Lords  Committees,  in  their  fourth 
Eeport  on  the  Dignity  of  the  Peerage  (2) ;  where,  after  detailing 
the  proceedings  on  both  petitions  of  Mr.  Stapleton,  they  observe, 
"  That  the  attainder  of  Henry  Norreys  could  not  at  the  time  of  the 
attainder  operate  to  forfeit  the  dignity  to  which  he  had  then  no 
right;  nor  could  the  dignity  be  considered  as  then  merged  and 

(1)  Not  the  printed  minutes,  but  the  (2)  Pp.  320—322. 

original  proofs. 
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extinguished  by  that  attainder,  nor  afterwards  by  reason  of  the      Camoyb 

Pep  rage 
incapacity  of  his  son  to  claim  as  a  coheir  upon  the  death  of  Sir 

John  Norreys  without  issue ;  for  during  his  life  the  attainder  had 

no  effect  to  bar  the  claim  of  the  two  coheirs  as  such.     And  before, 

as  well  as  after,  the  death  of  Sir  John  Norreys  without  issue,  the 

heir  of  the  body  of  Joan  Stapleton  remained  capable  of  taking  the 

dignity  as  one  of  the  two  coheirs,"  &c.     "Neither  the  attainder 

of  Henry  Norreys  nor  the  incapacity  of  his  son  could  destroy  the 

right  then  vested  in  the  heir  of  the  body  of  Joan  Stapleton,  which 

her  heir  had  together  with  Sir  John  Norreys  as  coheirs  of  Henry 

de  Beaumont.     During  the  life  of  Sir  John  Norreys,  the  heir  of 

the  body  of  Joan  Stapleton  and  Sir  J.  Norreys  remained  coheirs ; 

and  after  the  death  of  Sir  J.  Norreys,  the  heir  of  the  body  of  Joan 

Stapleton  remained,  as  he  was  before  that  event,  only  one  of  the 

coheirs." 

Against  the  decision  in  the  Beaunwnt  case  and  the  authorities 
just  referred  to,  there  is  no  decisive  precedent  or  dktum,  except 
the  doubt  suggested  by  Chief  Justice  Eyre,  in  his  speech  (i)  to 
the  House  communicating  *the  opinion  of  the  Judges  in  the  first  [  *837  J 
Beaumont  case,  where  that  learned  Judge  says,  "  Your  Lordships 
might  possibly  entertain  a  doubt  with  regard  to  these  questions 
(before  mentioned),  as  well  as  to  another  question,  namely,  whether 
the  title  to  a  barony  can  survive  when  it  is  become  impossible  that 
all  the  component  parts  of  it  can  vest  in  one,"  &c.  (2).  And  again : 
**  Supposing  this  barony  not  to  be  extinct,  &c.,  and  the  present 
claimant  to  be  a  coheir,  let  the  situation  of  the  other  coheir  be 
whatever  the  counsel  for  the  claimant  would  wish  it  to  be  (except 
that  there  is  no  failure  of  issue  naturaliter) ,  the  eflfect  of  which 
might  be  that  the  title  of  that  coheir  would  run  upwards  to  the 
common  ancestor,  and  from  thence  fall  down  in  the  course  of  the 
descent  of  the  Stapleton  line,  and  unite  with  their  title  in  the  person 
of  the  claimant,  I  conceive  that  one  of  the  cases  mentioned  by  Sir 
Edward  Coke,  and  upon  which  the  claimant's  counsel  relied  for 
another  purpose,  proves  that  the  claimant  cannot  make  title  to  the 
whole  inheritance." 

These  observations  of  Chief  Justice  Eyre,  which  are  mere 
obiter  dicta  and  immaterial  to  the  question,  to  which  he  was 
communicating  the  Judges'  answer,  form  the  sole  ground  on 
which  an  objection  has  been  raised  to  the  exercise  of  the  pre- 
rogative of  the  Crown  to  terminate  an  abeyance  in  favour  of  an 
(1)  See  the  speech  in  Cruise,  216.  (2)  Cruise,  221. 
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CAMOTfi  nnattainted  coheir;  but  those  observations  are  overruled  by  the 
decision  of  this  House  in  the  second  Beaumont  case,  resolving  that 
the  barony  remained  in  abeyance.  The  crime  of  one  coheir  has 
never  been  held  to  afifect  the  interests  of  the  others,  in  the  descent 
of  any  inheritance  divisible  or  indivisible  (i).     But  the  practice 

[  •838  ]  *Qf  thg  Crown  in  terminating  abeyances  of  dignities  is  decisive  of 
this  question.  The  Crown  has  frequently  preferred  one  of  several 
coheirs,  without  regard  to  the  capacity  of  the  others.  In  1677, 
Sir  E.  Shirley,  a  coheir  of  the  barony  of  Ferrers,  was  admitted  to 
the  seat  of  the  Lords  Ferrers  in  this  House  without  any  examina- 
tion of  his  title,  the  Lord  Chancellor  merely  stating  to  the  House 
that  he  came  in  on  descent  (2).  In  1721,  Hugh  Fortescue,  a  coheir 
to  the  barony  of  Clinton,  was  admitted  to  the  seat  of  the  Lords 
Clinton,  although  the  Lord  Chancellor  informed  the  House  that 
he  was  only  one  of  the  coheirs  (3).  In  1763,  on  Mr.  Berkeley's 
claim  to  the  barony  of  Bottetourt,  the  House  decided  that  he  was 
one  of  the  coheirs,  some  of  whom  were  known,  and  some  not 
mentioned,  although  there  was  no  evidence  in  regard  to  any  of 
them.  And  in  1806,  Sir  Cecil  Bisshopp  was  held  to  be  a  coheir 
of  the  barony  of  Zouch,  without  tracing  the  descendants  of  the 
younger  daughter  and  coheir  of  the  last  Lord  Zouch.  In  fact, 
until  the  Braye  case  (4),  this  House  never  required  a  petitioner  for 
an  abeyant  barony  to  prove  more  than  his  own  descent  and  the 
continued  abeyance  of  the  barony. 

It  is  impossible  to  support  the  Attorney -GeneraVs  proposition 
without  endangering  the  seat  of  every  peer  who  sits  in  this  House 
as  one  of  the  coheirs  of  a  former  peer ;  for  whether  the  dignity  be 
considered  in  its  abeyance  or  as  revived  by  the  Crown,  it  is  still 
the  same  dignity,  and  its  existence  under  all  circumstances  depends 
upon  the  same  principle.    Whilst,  therefore,  we  endeavour  to  argue 

[  •839  ]  one  member  into  *the  House,  the  Attarney-General  tries  to  argue 
several  out  of  it. 

The  Solicitor 'General,   for  Mr.  Styleman, — and  also  for   Sir 
Jacob  Astley  by  arrangement : 

The  effect  of  an  attainder  for  treason  is  to  work  a  forfeiture 
of  property  and  a  corruption  of  blood.  The  attainder  here  was 
reversed  by  the  1st  Elizabeth,  c.  32 — a  very  comprehensive  Act, — 

(1)  Fleta,  b.  5,  c.  6,  §  18.  (3)  Id.  1721,  18th  March. 

(2)  Lords'     Journals,     1667,     20th  (4)  Ante,  p.  188. 
January.  .  . 
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and  the  parties  affected  by  the  attainder  were  by  that  Act  enabled  Cauots 
in  blood  and  lineage  to  their  father,  in  the  same  way  as  if  he  had 
not  been  attainted  ;  and  it  was  declared  that  *'  they  may  demand, 
ask,  have,  hold  and  enjoy  tenements  and  hereditaments  which 
came  from  their  collateral  ancestors  on  the  part  of  Edward 
Lewknor."  It  is  said  in  Lord  Hale's  Pleas  of  the  Crown  (i),  that 
restoration  by  Parliament  is  of  two  kinds :  one,  which  only  removes 
the  corruption  of  blood,  but  restores  not  honours  nor  manors  lost 
by  the  ancestor;  another  general,  not  only  in  blood  but  to  the 
property,  honours,  &c.  of  the  party  attainted.  It  may  be  true 
that,  whatever  was  the  effect  of  the  attainder  on  one  line,  affected 
all  the  coheirs.  Edward  Lewknor  forfeited  nothing  with  respect 
to  the  dignity,  for  there  was  nothing  in  that  respect  in  him  to 
forfeit.  When  he  was  attainted  the  dignity  was  in  abeyance 
among  the  then  existing  coheirs,  and  it  could  not  have  been  for- 
feited by  the  act  of  any  one  of  them,  nor  by  their  combined  act. 
The  case  of  Sir  H,  Norreys  (2),  NerilVs  case  (3),  and  the  Oxford 
Peerage  case  referred  to  by  Sir  W.  Jones  (4),  all  show  that  forfeiture 
only  applies  to  that  which  the  party  has  in  use  or  possession,  and 
not  to  anything  that  may  be  descendible  to  him. 

Sir  Harris  Nicolas,  though  counsel  for  Sir  Jacob  Astley,  was       [  840  ] 
heard  for  Mrs.  Otway  Cave  on  this  point : 

He  said  it  was  only  necessary  for  him  to  show  that  the  attainder 
of  Lord  Cobham,  one  of  the  coheirs  of  the  barony  of  Braye  (sup- 
posing that  his  interests  in  the  barony  were  affected  by  his  convic- 
tion, and  that  they  were  not  restored  to  his  descendants),  did  not 
affect  Mrs.  Cave  as  the  heir  of  another  of  the  coheirs ;  but  it  was 
impossible  to  argue  the  question  without  inquiring  into  the  precise 
nature  of  the  interest  which  a  coheir  has  in  a  barony,  and  how  far 
it  is  capable  of  forfeiture.  By  the  statutes  25  Edw.  III.,  26  Hen.  VIII. 
c.  13,  5  &  6  Edw.  VI.,  and  1  &  2  Phil.  &  M.,  only  lands,  here- 
ditaments, &c.  in  use  or  possession  at  the  time  when  the  treason  is 
committed  are  forfeitable  (3  Co.  Rep.  10).  But  the  term  **  heredita- 
ments" does  not  include  conditions  {Winchester's  case,  3  Co.  Rep.  1), 
rights  of  action,  a  right  to  a  writ  of  error,  nor  any  right  which  rests 
in  privity,  nor  founderships,  because  they  are  annexed  to  the  blood 
(Brayhrooke's  case,  Leon.  271 ;  Enf/lefield's  case,  7  Co.  Rep.  12  ; 
Yorke  on  Forfeiture,  82),  nor  contingent  legacies  (Stokes  v.  Hold  en, 

(1)0.27.  (3)  7Co.  Eep.  121. 

(2)  Ante,  p.  22?.  (4)  P,  96, 
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Camom  44R.R.43;  lKeen,145).  That  a  right  in  abeyance  cannot  be  forfeited 
is  shown  by  Ratclyffe's  case  (Hobart,  334),  and  by  Walsiugham's  CB,se 
(Plowden,  Com.  547),  wherein  it  was  decided  that  a  naked  right,  or 
a  right  in  posse,  and  not  clothed  with  possession,  is  not  lost  by 
attainder,  and  that  nothing  would  revert  to  the  Crown  that  was 
not  in  the  party  at  the  time  of  the  attainder.  The  principle  of  the 
law  of  forfeiture  is,  that  all  which  the  criminal  has  in  actual  use 
or  possession,  or  in  which  he  has  such  an  interest  as  he  may 
alienate  it,  shall  be  forfeited  ;  and  penal  statutes  must  be  construed 
strictly  against  the  Crown  and  in  favour  of  the  subject  (Jones,  76  ; 

[•841  ]  Yorke  on  Forfeiture,  85).  *A  dignity  in  abeyance  is  vested  in  no 
one ;  no  rights  can  be  exercised  over  it ;  and  no  one  is  capable  by 
himself  of  calling  it  into  existence.  All  coheirs  form  but  one  heir 
to  a  dignity,  of  which,  being  impartible,  there  can  be  neither 
division,  enjoyment,  nor  possession.  Unlike  other  inheritances, 
there  can  be  no  writ  of  partition,  and  no  enjoyment  by  turn,  as  of 
an  advowson.  A  coheir  therefore  not  having  even  a  portion  of  the 
dignity,  because  it  is  in  its  nature  impartible,  has  nothing  therein 
to  forfeit.  The  very  idea  of  an  abeyance  is  inconsistent  with  for- 
feiture. It  is  not  in  the  party,  but,  to  use  the  definition  of  Lord 
Coke  (1  Inst.  842  b),  non  est  in  homine  adtunc  superstite,  sed 
tantummodo  est,  et  consistit  in  consideratione  et  intelligentia  legis. 
The  interest  of  a  coheir  in  a  barony  is  only  a  potentiality — an 
eligibility — a  possibility — dependent  for  its  completion  on  circum- 
stances over  which  he  has  no  control ;  viz.  the  extinction  of  all  the 
other  coheirs,  or  the  prerogative  of  the  Crown.  If  a  dignity  in 
abeyance  vests  anywhere,  it  is  in  the  Crown,  because  the  Crown 
only  has  power  over  it ;  and  this  was  clearly  shown  by  the  Oxford 
case  (Collins,  175),  and  by  the  preamble  of  the  patent  of  the  barony 
of  Lucas,  which  was  confirmed  by  Act  of  Parliament,  15  Car.  IL, 
which  declared,  that  when  a  barony  was  in  abeyance  the  King 
might  **give  it  to  which  of  the  coheirs  he  pleased,  or  might  hold 
the  same  in  suspense,  or  extinguish  the  same  at  his  pleasure.'* 
(Cruise,  198—201.) 

The  learned  counsel,  after  commenting  on  Chief  Justice  Eyre's 
opinion  in  the  Beaumont  case,  and  showing  that  it  was  not  conclu- 
sive, and  that  there  has  never  been  any  decision  that  a  coheir  forfeits 
his  interest  in  a  dignity,  observed  that  the  Lumley  case  (8  Co.  Bep. 

[  •342  ]  10),  which  was  cited  by  the  Attorney-General,  *merely  decided  that 
a  restoration  in  blood  did  not  revive  a  dignity  lost  by  attainder, 
because  the  heir  having  been  attainted  in  his  father's  lifetime,  was 
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incapable  of  taking  for  his  own  benefit,  so  that  the  dignity  became      camoys 

Pbeuaoe 

extinct,  or  reverted  to  the  Crown,  in  consequence  of  his  incapacity. 
A  restoration  in  blood  restores  nothing,  but  merely  creates  a  power 
of  inheriting  such  lands,  honours,  or  hereditaments  as  were  hot 
forfeited  by  attainder,  A  right  of  succession  to  a  dignity  cannot 
be  established  by  a  coheir  deducing  his  pedigree  from  an  attainted 
ancestor,  unless  his  blood  has  been  restored  by  Act  of  Parliament. 
But  supposing  that  the  interest  of  a  coheir  were  lost  by  his  attainder, 
it  would  be  inconsistent  with  sound  policy  or  real  justice  that  the 
rights  of  the  other  coheirs  should  be  destroyed ;  and  in  all  attainders 
by  Act  of  Parliament,  the  rights  of  innocent  parties  are  specially 
saved.  Such  a  principle  would  involve  in  one  common  fate  the 
innocent  and  the  guilty.  But  if  the  interest  of  a  convicted  coheir 
vests  in  the  Crown,  it  must  rather  impart  more  power  to  the  Crown, 
qno€ul  the  dignity,  than  lessen  the  power  it  possessed  before  his 
conviction.  Whereas  the  argument  that  the  attainder  of  one  coheir 
renders  the  Crown  unable  to  terminate  the  abeyance  in  favour  of 
another  coheir,  implies  that  after  the  right  or  interest  of  one  coheir 
became  vested  in  the  Crown,  it  had  less  power  over  the  dignity 
than  when  such  interest  was  in  the  individual.  He  therefore  sub- 
mitted that  the  attainder  of  a  coheir  did  not  in  any  way  afifect  the 
dignity  or  the  interests  of  his  heirs,  if  there  had  been  a  restoration 
in  blood ;  but  that  even  supposing  such  was  the  case  with  respect 
to  the  heirs  of  the  criminal,  yet  that  his  attainder  could  not  affect 
the  rights  or  interests  of  the  other  coheirs,  or  of  their  *descendant8;  [  *sis  ] 
nor  did  it  interfere  with  the  prerogative  of  the  Crown  to  terminate 
the  abeyance  in  favour  of  any  existing  coheir. 

The  Attorney-General  replied : 

The  admission  that  a  peerage  is  an  inheritance  destroys  the 
argument  on  the  other  side.  No  inheritance  can  be  claimed 
through  a  person  who  either  had  no  title  to  inherit,  or  who  for- 
feited that  title  by  crime.  The  restoration  in  blood  did  not  restore 
the  title  to  the  honours.  Then  as  it  is  clear  that  the  whole  peerage 
was  an  inheritance,  to  which  all  the  coheirs  had  by  birth  an  equal 
right,  it  is  equally  clear  that  the  loss  of  the  right  to  claim  by  any 
one  must  deprive  all  of  the  right ;  for  the  right  to  the  peerage  is 
indivisible,  and  all  the  coheirs  are  in  the  eye  of  the  law,  with  regard 
to  title,  but  one  person.  As  to  the  argument  that  forfeiture  affects 
only  things  in  use  and  enjoyment,  it  is  possible  that  that  may  be 
so  as  to  chattels  or  other  things  which  may  only  be  enjoyed  by  one 
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Camoys  person  at  a  time ;  but  it  is  not  so  as  to  the  title  to  honours,  the 
right  to  which  may  exist  in  many  persons  at  the  same  time,  though 
the  enjoyment  of  the  honour  itself  can  only  be  conferred  by  the  act 
of  the  Crown.  All  the  existing  coheirs  to  an  honour  are  in  the 
enjoyment  of  the  title  to  the  honour,  and  only  wait  the  pleasure  of 
the  Crown  to  decide  which  of  them  shall  enjoy  the  honour.  All 
these  persons,  for  such  a  purpose,  form  but  one  individual,  and  the 
forfeiture  of  one  must  afifect  the  rights  of  all  the  rest.  (Other 
points  made  by  the  Attorney-General  are  stated  and  considered  by 
Chief  Justice  Tindal,  in  communicating  the  opinion  of  the  Judges, 
infra.) 

The  following  questions  were  proposed  to  the  Judges :  "  During 
[  *844  ]  the  abeyance  of  a  barony  descendible  to  *heirs  of  the  body,  one  of 
the  coheirs  was  attainted  for  treason.  An  Act  of  Parliament  after- 
wards passed,  in  the  following  terms :  *  An  Act  to  restore  in  Blood 
the  Sons  and  Daughters  of  Edward  Lewknor,  Esq. ;  anno  primo 
Elizabeth,  No.  32.'  (The  Act,  which  was  set  forth  in  full  after  the 
recitals,  was  to  this  effect :  '  and  by  the  authority  of  the  same,  that 
your  said  subjects  (the  four  sons  and  six  daughters  of  Edward 
Lewknor),  and  the  heirs  of  every  of  them,  from  henceforth  may 
and  shall  be,  by  the  authority  o6  this  Act,  restored  and  enabled 
only  in  blood  and  lineage,  as  heir  and  heirs  to  the  said  Edward 
Lewknor,  their  father,  in  such,  the  same  and  like  manner,  &c.  to 
all  intents,  &c.  as  they  or  any  of  them,  their  heirs,  &c.  might  or 
should  have  been,  if  the  said  E.  L.,  their  father,  had  not  been 
attainted:  dnd  also  that  your  said  subjects  (the  said  sons  and 
daughters)  and  every  of  them,  and  their  heirs  and  the  heirs  of 
every  of  them,  from  henceforth  may  and  shall  be  enal)led  to 
demand,  as  to  have,  hold,  and  enjoy  all  such  lands,  tenements  and 
hereditaments,  with  their  appurtenances,  which  at  any  time  here- 
after shall  descend,  come,  remain  or  revert  from  any  of  their 
collateral  or  lineal  ancestors  of  the  part  of  the  said  E.  L.,  their 
late  father,  other  than  such  castles,  manors,  lands,  tenements, 
rents,  reversions,  remainders,  services,  possessions  and  other  here- 
ditaments, which  were  the  said  late  Edward  Lewknor's,  their  said 
father,  in  use,  possession,  reversion  or  otherwis?,  the  day  of  the 
attainder  of  the  said  E.  L.,  or  the  day  of  the  said  treason  by  him 
committed,  and  other  than  such  castles,  honours,  manors,  lands, 
tenements,  and  other  hereditaments  as  your  Highness'  sister, 
Queen  Mary,  or  your  Highness,  was  or  is  entitled  to  have,  or  might 
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or  oaght  to  have,  by  force  of  the  said  attainder,  or  by  reason  of      Cahoys 

any  office  found  or  to  *be  found  after  the  said  attainder,  in  such  ' 

and  like  manner,  &c.  to  all  intents,  &c.  as  if  the  said  E.  L.,  late 

father,  &c.  had  never  been  attainted,  &c. :    and  that  your  said 

subjects  (the  said  sons  and  daughters),  and  every  of  them,  and  their 

heirs,  &c.,  may  hereafter  use  and  have  any  action  or  suit,  and 

make  his  or  their  pedigrees  and  conveyance  in  blood,  lineage,  and 

degree  as  heirs,  or  heirs,  only,  as  well  to  and  from  the  said  E.  L., 

their  father,  as  also  to  and  from  any  other  person  and  persons,  in 

like  manner,  &c.  to  all  intents,  &c.  as  if  the  said  E.  L.,  their  said 

late  father,  had  never  been  attainted,  and  as  if  no  such  attainder 

were  or  had  been  had,  &c. :  Provided  always,  and  be  it  enacted,  &c., 

that  this  present  Act,  or  anything  therein  contained,  shall  not  extend 

to  enable,  restore  or  entitle  your  said  subjects,  or  any  of  them,  or 

any  of  their  heirs,  to  any  honours,  castles,  manors,  lordships,  lands, 

tenements  and  other  hereditaments  which  your  Highness  now  hath 

or  had,  or  is,  might,  or  ought  to  be  entitled  to  have,  by  reason  of 

any  attainder  or  attainders  of  the  same  E.  L.  or  otherwise,  nor  to 

any  castles,  honours,  manors,  lordships,  lands,  tenements,  rents, 

reversions,  services  and  other  hereditaments,  late  of  the  said  E.  L., 

which  your  Majesty's  sister,  the  late  Queen  Mary,  was  entitled  to 

have,  by  reason  of  the  said  attainder  or  otherwise ;  saving  to  your 

Highness,  your  heirs  and  successors,  and  to  all  and  every  other 

person  and  persons,  &c.  all  such  estate,  possession,  &c.  as  your 

Highness,  or  any  of  them,  have  in  or  to  any  honours,  castles,  &c. 

and  hereditaments,  in  such  manner,  &c.  to  all  intents,  &c.  as  though 

this  Act  had  never  been  had  or  made,'  &c.) 

**  A.  claims  through  the  coheir  who  was  so  attainted  ;  B.  claims 
through  another  coheir 

**  First,  is  it  competent  for  the  Crown  to  determine  the  abeyance       [  846  ] 
in  favour  of  A.  ? 

**  Secondly,  is  it  competent  for  the  Crown  to  determine  the 
Abeyance  in  favour  of  B.  ? ' 

The  Judges  requested  time  to  consider  these  questions. 

Lord  Chief  Justice  Tindal  this  day  delivered  the  opinion  of  the         issp. 
Judges:  *^'^'  ' 

My  Lords,  in  the  questions  proposed  by  your  Lordships'  House 
to  her  Majesty's  Judges,  it  is  first  supposed  that  during  the  abey- 
ance of  a  barony  descendible  to  the  heirs  of  the  body,  one  of  the 
coheirs  is  attainted  for  treason;   and  after  reference  made  to  a 
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Camoys  certain  Act  of  Parliament,  passed  in  the  first  year  of  Queen 
Elizabeth,  intituled,  "An  Act  to  restore  in  Blood  the  Sons  and 
Daughters  of  Edward  Lewknor,  Esquire,"  it  is  further  supposed  that 
A.  claims  through  the  coheir  who  was  so  attainted,  and  B.  through 
another  coheir ;  and  your  Lordships  then  require  the  opinion  of 
the  Judges  on  these  two  points,  viz. :  first,  is  it  competent  for  the 
Crown  to  determine  the  abeyance  in  favour  of  A.  ?  and,  secondly, 
is  it  competent  for  the  Crown  to  determine  the  abeyance  in  favour 
of  B.  ?  And  although  the  consideration  of  the  questions  submitted 
to  us  involves  some  matters  of  curious  learning,  upon  which  no 
direct  authority  is  to  be  found  in  the  books ;  yet,  looking  at  the 
principle  by  which  we  conceive  the  subject-matter  of  those  questions 
is  to  be  governed,  and  reasoning  by  the  analogy  to  be  derived  from 
the  decisions  of  our  courts  of  law,  so  far  as  they  can  be  held  to 
apply  to  inheritances  of  so  peculiar  a  nature  as  those  under  con- 
sideration ;  and  still  further  bearing  in  mind  the  decisions  of  this 

[  *847  ]  House  on  cases  *which  have  been  brought  before  it ;  the  Judges, 
who  have  heard  the  argument  at  your  Lordships'  Bar,  have  arrived 
at  the  unanimous  opinion  that  both  the  questions  proposed  to  us 
are  to  be  answered  in  the  affirmative. 

My  Lords,  the  general  rule  by  which  the  abeyance  of  a  dignity  or 
title  of  honour  is  governed,  was  not  disputed  at  your  Lordships' 
Bar ;  it  has  been  indeed  the  established  and  undoubted  law  upon 
this  subject  from  a  very  early  period  of  our  history,  that  in  a  case 
of  a  barony  descendible  either  to  the  heirs  general  or  to  the  heirs 
of  the  body,  if  the  baron  die  leaving  only  daughters  or  sisters,  or 
other  coheirs,  the  dignity  is  in  abeyance,  so  long  as  more  than  one 
of  such  coheirs  is  in  existence  ;  but  so  nevertheless  that  the  Crown, 
the  Sovereign  of  honour  and  dignity,  may  at  any  time  during  such 
abeyance  determine  it  by  conferring  the  dignity  on  whichever  of 
the  coheirs  it  pleases ;  but  if  the  Crown  do  not  exercise  such 
prerogative,  and  the  lines  of  all  the  coheirs  but  one  become  extinct, 
then  the  abeyance  is  at  an  end  ;  and  such  only  surviving  coheir  is 
entitled  as  a  matter  of  right  to  the  enjoyment  of  the  dignity.  Lord 
Coke  indeed,  in  his  First  Institute,  seems  to  think  that  such  has 
been  the  law  from  the  time  of  the  Conquest  (i),  but  it  has  at  all 
events  been  acted  upon,  at  the  least  as  early  as  the  reign  of  Henry 
the  Sixth ;  who,  in  the  case  of  the  Lord  Cromwell  dying  without  issue 
male,  and  leaving  several  daughters,  preferred  the  youngest  (2) ;  and 
in  more  modern  times  this  exercise  of  the  Royal  prerogative  has 
(1)  Co.  Litt.  165.  (2)  CoUius,  248,  175  and  195. 
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been  repeatedly  put  in  force ;  as,  amongst  many  others,  in  the  case  Camoyb 
of  the  earldom  of  Oxford,  in  1625,  and  in  that  of  the  barony  of 
Grey  of  Euthin  (i).  But  *the  great  contention  at  your  Lordships'  [  *848  ] 
Bar  has  turned  not  upon  the  fact  but  upon  the  nature  and  qualities 
of  this  abeyancy,  and  upon  the  legal  consequences  of  the  attainder 
of  one  of  the  coheirs  pending  such  abeyance ;  it  being  contended 
on  the  one  part  that  the  attainder  of  one  coheir  operated  as  a 
forfeiture  and  extinguishment  of  the  dignity  as  to  all,  and  con- 
sequently as  a  restraint  of  the  exercise  of  the  Boyal  prerogative  in 
giving  a  preference  to  any  of  the  unattainted  coheirs  ;  whereas  it  is 
argued  on  the  part  of  the  claimants  that  it  can  have  no  effect 
whatever  on  the  unattainted  line,  but,  at  the  utmost,  restrains  the 
Crown  from  conferring  the  dignity  on  any  descendant  in  the 
attainted  line,  so  long  as  the  corruption  of  blood  by  means  of 
the  attainder  continues. 

Now  the  argument  upon  which  the  forfeiture  or  total  extinguish- 
ment  of  the  dignity  rests  for  its  support  is  this ;  that  the  abeyance 
of  a  dignity  means  no  more  than  that  the  person  who  shall  enjoy  it 
is  at  the  time  in  uncertainty  and  expectation ;  not  that  the  inherit- 
ance itself  is  in  suspense,  but  that  such  inheritance  in  the  meantime 
descends  to  and  vests  in  all  the  coheirs  equally ;  and  that  the 
dignity  being  so  vested  jointly  and  equally  in  all  the  coheirs,  and 
being  at  the  same  time  in  its  own  nature  indivisible  and  impartible, 
the  attainder  of  one  coheir  works  the  forfeiture  of  his  share ;  and 
all  the  parts  or  shares  in  the  barony  being  essential  to  the  con- 
stitution of  the  dignity  of  baron,  and  one  of  them  being  forfeited, 
the  whole  becomes  necessarily  extinguished  :  and  the  authority 
which  has  been  principally  relied  upon  in  support  of  these  positions 
is  the  very  learned  speech  of  Lord  Chief  Justice  Eyre,  when  called 
upon  to  deliver  the  opinions  of  the  Judges,  in  answer  to  the 
questions  proposed  to  them  by  this  House  in  the  year  1795,  on 
♦occasion  of  a  claim  to  the  barony  of  Beaumont ;  in  one  part  of  [  *849  j 
which  speech  that  learned  person  has  expressed  himself,  *'  that  the 
title  of  the  coheirs  of  a  barony  is  that  of  unus  lueres,  and  untia 
corpus :  it  is  unitas  juris :  they  must  take  it,  and  it  must  vest  in 
them  as  the  heir  of  the  ancestors." 

Now,  before  entering  upon  any  discussion  of  the  points  submitted 
to  us,  it  is  to  be  observed  that  this  dictum  of  Lord  Chief  Justice 
Etrb,  upon  which  so  great  reliance  has  been  placed,  was  not  in  any 
way  necessary  for  the  determination  of  the  question  put  upon  that 

(1)  Id. 
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Camoys  occasion  by  your  Lordships'  House  to  the  Judges.  The  question 
submitted  to  them  was,  whether,  supposing  the  claimant  to  have 
proved  himself  one  of  the  coheirs  of  the  barony  of  Beaumont,  he 
was  then  entitled,  of  right,  to  the  barony ;  or,  in  other  words, 
whether  one  of  two  coheirs  was  a  complete  heir  to  the  ancestor  ? — 
a  question  which  the  Judges  necessarily  answered  in  the  negative. 
But  this  answer  must  equally  have  been  given  by  them  whether  the 
dignity  had  vested  in  the  coheirs,*or  whether  it  had,  by  means  of  its 
being  in  abeyance,  become  vested  in  the  Crown  ;  in  either  case,  the 
answer  to  the  question  must  have  been  that  the  one  coheir  was  not 
the  complete  heir,  so  as  to  claim  the  barony  as  a  matter  of  right. 
The  observation,  therefore,  to  whatever  weight  it  may  be  entitled  as 
coming  from  so  able  a  Judge,  is  not  to  be  considered  as  bearing  the 
same  stamp  of  authority  as  the  opinion  of  the  Judges  expressed  on 
the  very  point  on  which  they  were  called  to  advise. 

Now  it  is  obvious  that  the  whole  strength  of  the  position  advanced 
by  the  Attorney-General  must  depend  on  these  two  data  :  first,  that 
when  a  barony  is  in  abeyance,  the  share  of  each  coheir  in  such 
[  •^•''0  ]  barony  descends  to,  and  vests  in,  such  coheir  ;  and,  secondly,  *that 
the  attainder  of  any  one  coheir  operates  as  a  forfeiture  of  the  part 
so  vested  in  him  :  for  if  either  of  these  data  fail, — if  on  the  other 
hand  such  be  the  nature  of  the  abeyance  of  a  dignity  that  it  causes 
the  dignity  to  revert  to,  or  be  in  the  Crown ;  or,  in  the  language  of 
the  old  books,  to  exist  in  contemplation  of  law  only,  instead  of 
vesting  in  the  coheirs,  as  is  the  case  with  lands  and  other  descendible 
hereditaments, — it  is  manifest  there  can  be  no  forfeiture  by  the 
coheir,  of  that  which  was  not  in  him  at  the  time  of  the  attainder : 
and  again,  even  admitting  that  the  share  of  this  impartible  dignity 
did,  upon  the  abeyance  taking  place,  descend  to  and  vest  in  the 
coheir,  still  if  his  interest  is  not  a  right  of  such  a  nature  or 
description  as  can  be  the  subject  of  forfeiture :  in  either  case  the 
consequence  which  has  been  deduced  from  the  premises,  that  the 
whole  dignity  is  extinguished  or  gone,  becomes  altogether  untenable. 

In  order,  therefore,  to  arrive  at  a  just  conclusion  on  the  questions 
put  to  us,  it  may  be  advisable  to  consider,  in  the  first  place,  the 
properties  of  the  abeyance  of  a  dignity,  and  the  legal  consequences 
which  flow  from  such  abeyance  ;  and,  in  the  next  place,  how  far 
any  right  or  interest  which  can  by  possibility  vest  in  the  coheir 
pending  the  abeyancy,  is  capable  by  law  of  being  the  subject-matter 
of  forfeiture. 

My  Lords,  all  the  instances  found  in  the  books  of  the  inheritance 
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iu  land  or  other  tenements  being  in  abeyance,  have  this  common  camots 
property ;  that  there  is  no  person  in  existence  who  is  capable  of 
taking.  If  tenant  for  term  of  another  life  dies,  the  freehold  is  said 
to  be  in  abeyance  until  the  occupant  enters  ;  if  a  man  make  lease 
for  life,  remainder  to  the  right  heirs  of  J.  8.,  the  fee  simple  is  in 
abeyance  till  J.  S.  dies  (i).  *If  the  parson  of  a  church  dies,  the  [  *85i  ] 
freehold  of  the  glebe  is  in  none  during  the  time  the  parsonage  is 
void ;  but  in  abeyance,  viz.,  in  consideration  and  in  the  under- 
standing of  the  law,  until  another  be  made  parson  of  the  same 
church ;  and  immediately  when  another  is  made  parson,  the 
freehold  in  deed  is  in  him  as  successor  (2).  And  it  is  an  admitted 
consequence  that,  where  the  right  to  the  fee  simple  is  in  such 
abeyance,  by  possibility  it  may  every  hour  come  in  esse ;  and  there 
the  fee  simple  cannot  be  charged,  granted,  or  forfeited  until  it  come 
in  esse.  If  lease  for  life  be  made,  remainder  to  the  right  heirs  of 
J.  S.,  the  fee  simple  cannot  be  charged  till  J.  S.  be  dead  (3) ; 
or  (as  it  is  stated  in  Termes  de  la  Ley,  title  Abeyance),  after  one 
comes  in  existence  to  take,  it  is  no  longer  in  abeyance,  but  in  such 
sort  that  the  right  heir  may  grant,  forfeit,  or  otherwise  dispose  of 
the  same. 

Further,  the  peculiar  nature  of  the  inheritance  in  a  dignity  or 
title  of  honour,  has  an  important  bearing  on  the  question,  whether 
it  is  capable  of  vesting  in  coheirs.  That  lands  and  tenements  of 
inheritance  vest  in  coheirs  is  undeniable ;  the  law  of  parcenary  is 
too  well  known  to  make  it  necessary  to  advert  to  it,  but  in  all  the 
instances  in  which  inheritances  are  stated  in  our  books  to  vest  in 
coheirs,  that  is,  in  several  persons  making  together  one  heir,  it  will 
be  found  the  hereditament  is  always  capable  of  being  actually 
enjoyed  by  the  coheirs.  Land  may  be  either  held  and  enjoyed  by 
all  the  coheirs  jointly,  or  after  partition  made  by  each  coheir  in 
severalty.  Where  the  tenements  are  in  their  nature  entire  and 
indivisible,  as  in  the  case  of  advowsons,  the  coheirs  may  enjoy 
by  appointing  to  the  living  in  turn,  according  *to  their  seniority.  [  •ssa  ] 
If  under  the  ancient  law  a  villein  had  descended  to  the  coheirs, 
either  the  profits  were  divided,  or  one  coheir  had  the  services  of  the 
villein  for  one  week,  the  other  for  the  next.  In  the  case  of  common 
without  number,  or  piscary,  estovers,  and  the  like,  the  eldest  coheir 
shall  take,  and  the  rest  shall  have  contribution,  of  if  the  eldest 
cannot  make  contribution,  there  shall  be  an  allotment  made  to  the 

(1)  Co.  Litt.  342  b.  (3)  Co.  Litt.  343. 

(2)  Litt.  sect.  647. 
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Camoyb      one  for  so  long  time,  and  afterwards  to  the  others  ;  and  so  as  to  a 
Pkkbaqe.         .  . 

mill  or  a  toll.     But  in  all  these  cases  the  subject-matter  is  capable 

of  actual  pernancy  and  enjoyment,  and  it  is  absolutely  necessary 

for  the  purpose  of  having  such  enjoyment  that  it  should  descend  to 

and  vest  in  the  coheirs ;  the  inheritance  therefore  descends  upon 

them,  and  they  settle  and  arrange  the  mode  of  enjoyment  amongst 

themselves.    But  far  different  is  the  case  of  a  dignity ;  it  is  an 

inheritance  which  is  peculiarly  sui  generis ;   it  is  not  only  in  its 

nature  impartible  amongst  the  coheirs,  but  in  its  undivided  state 

utterly  incapable  of  being  enjoyed  by  any  one  coheir.   They  cannot 

all  take  the  barony ;  no  one  can  take  it  by  law  in  preference  to 

another,  nor  is  there  any  mode  by  mutual  arrangement,  concession, 

or  otherwise,  by  which  all  can  enable  any  individual  coheir  to  wear 

the  dignity.     The  reason  therefore  fails,  for  holding  that  they  take 

the  inheritance  of  the  barony,  when  they  cannot  take  it  for  any 

available  purpose.    And  this  consideration  at  the  same  time  fortifies 

and  confirms  the  doctrine  of  abeyance  as  understood  in  ancient 

times,  which  places  the  mheritance  anywhere  rather  than  in  the 

coheirs. 

And  this  mode  of  reasoning  agrees  with  the  law  laid  down  by 

[  *853  ]       Lord   Coke  (i),   viz,    "that  the  King,  *who  is  the   Sovereign  of 

honour  and  dignity,  may,  for  the  uncertainty,  confer  the  dignity 

upon  which  of  the  daughters  he  pleases;  "  and  again,  with  that  of 

Whitlocke,  who  says,  "  The  King  may  revive  the  honour  in  the 

issue  of  either,  or  suffer  it  to  lie  in  abeyance  or  unrevived ; " 

language  which,  of  itself,  seems  to  import  that  the  dignity  has  not 

vested  in  any  of  the  coheirs ;  for  he  that  has  the  power  to  confer 

must  already  have  the  dignity  in  himself  before  and  at  the  time  of 

his  so  conferring  it ;  whereas,  if  the  dignity  was  already  vested  in 

others,  it  must  first  be  divested  out  of  those  coheirs,  before,  in 

strictness  of  language,  the  Sovereign  would  be  in  a  condition  to 

confer  it.     The  writ  of  summons,  or  the  patent,  according  as  the 

coheir  is  a  male  or  female,  must,  on  that  supposition,  have  a  double 

operation,  one  of  which  is  very  foreign  to  their  nature,  namely,  that 

of  divesting  the  inheritance  in  the  dignity  out  of  the  several  coheirs, 

except  as  to  the  one  who  is  favoured  and  preferred,  and  uniting  the 

different  shares  in  him. 

Looking,  therefore,  at  the  peculiar  description  and  properties  of 

a  dignity  or  name  of  nobility,  there  appears  nothing  in  the  nature 

of  the  inheritance  or  in  reason,  that  should,  a  priori,  cause  it  to 

(1)  Co.  Litt.  166  8. 
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descend  to  and  vest  in  coheirs  who  are  altogether  incapable  of      Cahots 

UniJin  A  pa  -op 

taking  in  the  only  way  in  which  the  subject-matter  can  be  enjoyed, 
that  is,  by  wearing  the  dignity  ;  and,  on  the  contrary,  it  would 
seem  much  more  suitable  to  its  nature,  and  more  consonant  to 
reason,  that  when  it  has  arrived  in  the  stream  of  descent  at  a  point 
beyond  which  it  can  no  longer  proceed  in  its  regular  course,  when 
it  is  confessedly  by  all  in  a  state  of  abeyance,  that  it  should  revert 
to,  and  so  long  as  such  abeyance  continues,  remain  in  the  Crown, 
that  fountain  of  honour  from  which  it  originally  proceeded. 

But  there  is  an  authority  on  this  subject,  entitled  to  the  greatest  [  854  ] 
weight,  and  proving  that  this  doctrine  does  not  rest  upon  specula- 
tion and  argument  alone :  I  allude  to  the  judgment  in  the  case  of 
the  claims  of  the  Lord  Willoughby  of  Eresby,  and  the  Earl  of 
Oxford,  to  the  great  office  of  Lord  Chamberlain,  and  the  baronies 
of  Bolbeck,  Sandford,  and  Badlesmere.  In  that  case  the  Judges 
certify  to  your  Lordships'  House,  **  That  John,  the  fifth  Earl  of 
Oxford,  dying  without  issue,  those  baronies  descended  upon  his 
sisters  and  heirs ;  but  these  dignities  being  entire  and  not  dividable, 
they  became  incapable  of  the  same,  otherwise  than  by  gift  from  the 
Crown,  and  they,  in  strictness  of  law,  reverted  unto  and  w^ere  in 
the  disposition  of  King  Henry  VIH."  (i).  And  again,  in  a  further 
opinion,  the  language  employed  by  the  same  eminent  Judges  is 
this :  **  That  by  the  death  of  Earl  John,  in  18  Henry  VIII.,  without 
issue,  having  three  sisters,  those  honours  returned  to  the  Crown  in 
strict  construction  of  law  "  (2) :  and  thereupon  this  House  agreed, 
'*  That  the  three  baronies  are  in  his  Majesty's  disposition."  And 
in  the  formal  certificate,  delivered  to  the  King,  of  the  opinion  of 
this  House,  they  say,  "That,  for  the  baronies,  they  are  wholly  in 
your  Majesty's  hands  to  dispose  at  your  own  pleasure  "  (3).  Now, 
although  it  must  be  admitted  that  the  generality  of  this  certificate, 
which  perhaps  exceeded  in  its  application  what  was  intended  by 
the  learned  Judges  themselves,  has  been  in  subsequent  cases 
qualified  and  limited  by  restraining  the  power  of  the  Crown  to  that 
of  selecting  one  amongst  the  coheirs;  and  again,  in  another 
particular,  viz.  that  the  coheirs  being  reduced  to  one,  such 
surviving  coheir  has  the  right :  still  the  main  ground  *of  the  [  '855  ] 
decision,  viz.  that  the  dignity  had  reverted  to  the  Crown,  remains 
altogether  unshaken,  and  the  inference  to   be  drawn  from  that 

(1)  Collins'    claims,    175;    Sir    W.  (3)  Collins,  194;  Lords'  Joum.  for 
Jones,  96.                                                      1626,  Apiil  5. 

(2)  CoU.  180. 
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Camots  judgment  is,  that  where  all  have  equal  pretence,  and  no  one  can 
claim  ex  debito,  the  dignity  is  to  be  considered  as  in  the  Crown. 
And  as  to  the  objection  urged  by  Mr.  Attorney-General,  that  there 
must  of  necessity  be  an  actual  descent  and  vesting  in  the  coheirs, 
for  on  no  other  supposition  could  the  only  surviving  coheir  claim  a 
writ  of  summons  as  a  matter  of  right, — the  answer  may  well  be, 
that  when  the  number  is  reduced  to  one,  the  only  reason  and  cause 
of  any  suspension  or  abeyance  is  at  an  end,  and  that,  the  reason 
ceasing,  the  consequence  also  ceases,  and  the  whole  entire  and 
impartible  dignity  may  then  be  well  supposed  to  fall  upon  the 
complete  heir,  as  in  the  usual  course  of  descent. 

Now  if  it  be  the  law  that  the  barony  does  not  descend  to  the 
coheirs,  and  vest  in  each,  in  separate  parts  and  shares,  there  is  at 
once  an  answer  to  the  question,  whether,  whilst  the  dignity  is  in 
abeyance,  the  attainder  of  one  of  the  coheirs  shall  operate  as  a 
forfeiture  or  extinguishment  of  such  dignity :  for  upon  that  suppo- 
sition there  was  nothing  in  the  person  attainted  which  could  become 
the  subject  of  forfeiture ;  the  whole  had  reverted  to  the  Crown  for 
the  preservation  of  the  title  until  the  coheirs  were  reduced  to  one,  or 
until  the  Crown  in  the  meantime  declared  a  preference,  privatio 
prastcpponit  habitum ;  and  on  the  supposition  above  made,  the  party 
who  was  attainted  had  nothing  in  the  dignity  to  forfeit. 

But,  my  Lords,  conceding  for  the  sake  of  argument,  and  for  that 
purpose  only,  that  pending  the  abeyance  the  inheritance  in  the 
dignity  had  descended  to  and  amongst  the  several  coheirs  in  the 

[  'sse  ]  same  manner  as  any  other  inheritance,  still  no  authority  has  ♦been 
cited  in  support  of  the  position,  that  the  attainder  of  one  coheir 
would  operate  as  a  forfeiture  of  the  whole  dignity.  It  is  evident 
from  the  old  authorities,  that  in  the  case  of  land  a  coheir  attainted 
of  felony  or  treason  forfeits  the  share  descended  to  him,  and  that 
share  only.  If  the  other  coheirs  sue,  and  there  is  a  plea  in 
abatement  that  one  of  the  coheirs  is  not  joined  as  a  co-demandant, 
those  who  are  demandants  may  reply  that  *'  he  need  not  be  joined, 
for  that  he  has  committed  felony,  so  that  he  is  not  a  parcener  "  (i). 
If,  therefore,  the  inheritance  had  descended,  and  had  been  considered 
as  partible,  the  attainder  of  one  coheir  could  not  have  operated  as 
a  forfeiture  of  the  title  to  the  shares  vested  in  the  other  coheirs. 
And  if  such  be  the  law  in  case  of  partible  inheritances,  it  would 
surely  be  a  strange  conclusion  that  because,  from  the  peculiar 
nature  of  a  dignity,  it  is  impartible,  therefore  the  whole  should  be 
(1)  Fleta,  cap.  48,  De  excep.  ex  omissioue  participis. 
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forfeited  by  the  attainder  of  one.     Forfeiture  is  always  odious  in      Camgys 

Pberaop* 

the  eye  of  the  law ;  and  the  inference,  at  once  more  just  and  more 
consistent  with  the  genius  of  our  law,  would  be  that  where  the 
inheritance  is  impartible,  on  that  very  account  there  should  be  no 
forfeiture  at  all ;  inasmuch  as  the  opposite  determination  would 
confound  in  one  common  punishment  the  innocent  with  the  guilty. 

But,  my  Lords,  it  should  be  further  considered  whether  the 
interest  which  devolves  upon  each  coheir  pending  the  abeyancy, 
supposing  the  dignity  not  to  revert  to  the  Crown,  is  of  such  nature 
and  description  as  to  be  the  subject  of  forfeiture  either  by  common 
law  or  statute.  That  all  dignities  or  titles  of  honour,  whatever  be 
the  estate  in  them,  are  forfeited  and  lost  ^by  the  attainder  of  the  [  *3^7  ] 
possessor  for  high  treason,  is  undoubted  law.  "  Is  it  not,"  as 
has  been  justly  asked  by  Mr.  Charles  Yorke,  in  his  Considerations 
on  the  Law  of  Forfeiture  (i),  "both  natural  and  politic  that  a 
distinction  bestowed  only  for  the  praise  of  them  who  do  well, 
should  be  forfeitable  on  the  commission  of  crimes,  for  a  terror  to 
evil-doers  ?  "  But  neither  by  common  law  or  statute  did  the  law 
of  forfeiture  comprehend  within  its  limits  any  such  right  as  that 
which  is  supposed  to  exist  in  the  attainted  coheir,  or  any  right 
bearing  any  analogy  to  it.  At  common  law,  the  only  real  estate 
which  was  forfeited  by  attainder  for  treason  were  all  the  lands  of 
inheritance  whereof  the  offender  was  seised  in  his  own  right, 
and  all  rights  of  entry  to  lands  in  the  hands  of  a  wrong-doer; 
and  under  the  statutes  26  Hen.  VIII.  c.  18  (2),  and  83  Hen.  VIIL 
c.  20,  such  forfeiture  was  made  to  extend  to  estates  tail  vested  in 
I)bssession ;  but  it  has  always  been  held  that  neither  by  common 
law  or  statute  was  a  mere  right  of  action  to  lands  in  the  hands  of 
a  stranger,  as,  for  instance,  in  the  hands  of  a  discontinuee,  or  of 
the  heir  of  the  disseisor,  forfeitable  by  attainder  for  treason.  But 
how  far  does  the  interest  which  is  in  the  attainted  coheir  at  the 
time  of  the  attainder  fall  short  of  a  right  of  action  ?  It  is  a  part 
or  portion  only  of  the  title  of  coheir  to  the  dignity,  giving  the 
possessor  of  it,  at  the  utmost,  a  jus  precarhim,  a  mere  power  of 
asking  from  the  grace  and  favour  of  the  Sovereign  that  the  abeyant 
dignity  may  be  conferred  upon  him,  with  the  distant  chance  that, 
in  case  all  the  other  lines  should  fail,  the  attainted  coheir  may,  in 
case  the  corruption  of  blood  be  removed,  wear  the  dignity  himself. 

Other  considerations,   of    a  nature    perfectly  distinct,    *range       [  •858  ] 
themselves  on  the  same  side  of  the  question,  and   strengthen 
(1)  P.  30.  (2)  Rep.  S.  L.  R.  Act,  1863. 
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camots  the  inference  that  no  forfeiture  of  the  dignity  can,  under  the 
circumstances  assumed,  take  place.  To  hold  that  the  dignity  is 
extinguished  or  forfeited,  whilst  it  remains  with  the  Crown  by  an 
exercise  of  its  prerogative  to  revive  it  and  confer  that  dignity  on 
one  of  the  innocent  coheirs,  what  is  it  in  effect  but  to  abridge  and 
limit  such  prerogative  of  the  Crown,  and  to  operate  more  as  a 
penalty  upon  the  innocent  coheirs  than  on  the  guilty  offender? 
And  I  must  confess  I  feel  strongly  the  weight  of  the  observation 
which  has  been  made  at  your  Lordships'  Bar,  that  if  the  attainder 
of  one  of  the  coheirs  of  a  barony,  whilst  it  is  in  abeyance,  causes 
extinguishment  or  forfeiture  of  the  abeyant  barony,  it  must  be 
matter  of  very  considerable  doubt  whether  such  an  attainder,  after 
the  abeyance  has  been  determined  and  the  barony  revived  by  the 
Crown,  must  not  be  attended  with  a  similar  consequence  :  for  it  is 
one  and  the  same  dignity,  whether  it  is  in  abeyance  or  in  possession ; 
and  upon  all  just  principles  of  reasoning,  the  continued  existence  of 
such  dignity  must  be  held  to  depend  equally  in  both  cases  upon  the 
same  title  and  the  same  connexion  with  the  deceased  ancestor. 

But  I  forbear  to  pursue  the  consideration  of  these  additional 
arguments,  because,  as  it  appears  to  me,  the  very  principle  now 
under  discussion,  viz.  that  the  attainder  of  one  of  the  coheirs  shall 
not  operate  as  a  bar  to  one  claiming  through  another  of  the  coheirs 
to  the  dignity,  has  been  virtually  adopted  and  acted  upon  by  your 
Lordships'  House  in  several  cases.     I  refer  to  the  case  of  Powys 

\  •SSQ  ]  barony  (i),  where  John  *Gray,  the  descendant  of  one  of  the  coheirs 
of  Edward  Charleton  Lord  Powys,  was  summoned  to  Parliament 
in  the  22nd  Edward  IV.,  after  the  attainder  and  before  the 
restoration  in  blood  of  John  Lord  Tiptoft,  the  other  coheir,  enjoying 
upon  that  writ  of  summons  the  seat  and  precedence  of  his  ancestor. 
I  refer  again  to  that  of  the  barony  of  Beavmont{2)y  in  the  first 
petition  of  the  claimant,  to  which  barony  he  made  title  of  sole 
heir,  upon  the  ground  that  the  attainder  of  the  other  coheir  had 
extinguished  that  line ;  and  which  petition  gave  occasion  to  the 
learned  discussion  of  Lord  Chief  Justice  Eyre  before  referred  to. 
Upon  the  occasion  of  the  claimant's  second  petition,  he  stated  his 
title  as  one  of  the  coheirs  of  Henry  the  first  Baron  Beaumont,  by 
his  descent  through  Joan  Lady  Stapleton ;  Sir  Henry  Norreys, 
the  son  of  Frideswide,  the  other  coheir  of  the  barony,  having  been 
attainted  and  executed  in  the  28th  year  of  Henry  VIH.     Upon  this 

(1)  Coll.  397 ;  Cruise,  206 ;  et  supra,  (2)  Cruise,  214  ;  et  suproy  p.  227 ;  et 

p.  225.  iw/ra,  p.  250. 
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second  petition  the  report  of  the  very  learned  Attorney  General  of  Camoys 
the  day,  Sir  John  Scott,  raises  no  difficulty  as  to  the  extinguishment 
or  forfeiture  of  the  barony,  but  simply  states  it  to  be  in  abeyance ; 
and  the  Committee  of  this  House,  after  argument  before  Lord 
Loughborough,  the  then  Lord  Chancellor,  came  to  the  resolution 
which  was  afterwards  reported  to  the  House,  "  That  it  appears  to 
this  Committee  that  the  said  barony  remains  in  abeyance  between 
the  coheirs  of  the  said  William,  descended  from  his  sister  Joan ;  " 
which  resolution  was  received  and  adopted  by  this  House. 

My  Lords,  such  being  the  grounds  upon  which  the  rights  of  the 
coheir  in  the  unattainted  line  depend,  it  remains  only  to  make 
an  observation  upon  the  legal  *operation  and  effect  of  the  Act  [  •860  ] 
1  Elizabeth,  No.  82,  to  which  your  Lordships'  question  makes 
reference,  with  regard  to  the  rights  that  may  be  claimed  by  the 
coheir  in  the  attainted  line.  And,  my  Lords,  it  appears  by  this 
statute  that  nothing  that  had  been  lost  by  the  attainder  has  been 
restored  to  the  descendants  of  the  attainted  person,  but  that  the 
corruption  of  blood  is  so  completely  removed  thereby,  that  the 
heir  may  claim  through  his  attainted  ancestor,  as  if  no  attainder 
had  taken  place.  That  the  previous  attainder  of  the  coheir  effected 
no  forfeiture  of  the  abeyant  barony  has  been  already  so  fully 
discussed  as  to  make  it  unnecessary  to  state  more  than  that  the 
descendant  of  such  attainted  coheir  may  claim  the  right  of  petition- 
ing her  Majesty  that  she  would  terminate  the  abeyance  of  the 
barony,  by  giving  the  preference  to  the  line  of  such  petitioner,  in 
the  same  manner  as  if  his  ancestor  had  never  been  attainted. 

Upon  the  whole,  although  I  should  not  be  justified  in  making 
my  learned  brethren  responsible  for  the  precise  grounds  upon 
which  I  have  endeavoured  to  support  their  opinion  and  my  own, 
yet  I  have  their  full  authority  to  declare  our  unanimous  answer  to 
the  questions  proposed  to  us,  as  follows :  1st,  that  it  is  competent 
to  the  Crown  to  determine  the  abeyance  in  favour  of  A. ;  2nd,  that 
it  is  competent  for  the  Crown  to  determine  the  abeyance  in  favour 
of  B. 

The  Lord  Chancellor  :  Au^,  27. 

My  Lords,  in  this  case  your  Lordships  have  had  to  inquire  into 
various  claims  which  are  made  to  a  peerage,  the  origin  of  which 
peerage  cannot  be  traced,  excepting  that  the  individual  from  whom 
the  claimants  derive  their  descent  is  proved  to  have  sat  as  a  peer 
ill  this  House  ;  this  House  having  held,  under  those  circumstances, 
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Camoys      where  no  patent  can  *be  found,  but  where  there  is  proof  of  the 

^^t^ii'     ftiiceBtor  having  sat  in  this  House,  that  the  presumption  is  that  he 

was  summoned  by  writ ;  and  if  summoned  by  writ  he  sat  under  the 

writ,  then  that  the  peerage  is  descendible  to  heirs  general  of 

the  body. 

My  Lords,  in  this  case  there  is  no  doubt  that  Thomas  Lord 
Camoys  sat  in  this  House.  Some  question  had  been  raised  owing 
to  an  expression  having  been  used  in  a  writ  to  the  sheriff  in  the 
7th  of  Richard  H.,  in  which  Sir  Thomas  Camoys  is  described  as  a 
**  banneret,"  and  much  investigation  has  been  had  for  the  purpose, 
on  the  one  side,  of  showing  to  your  Lordships  that  a  banneret 
might  have  sat  in  this  House  at  that  period  of  our  history,  who  was 
not  a  baron ;  and,  on  the  other  side,  for  the  purpose  of  showing 
that  the  words  "baron"  and  "banneret"  are  synonymous,  and 
have  the  same  meaning  ;  that  "  banneret  "  was  an  order  of  knight- 
hood, but  descriptive  of  a  baron,  according  to  the  language  of  those 
times.  Certainly  the  history  of  the  term  "banneret"  is  not  very 
satisfactory.  There  is  great  uncertainty  as  to  its  original  meaning ; 
but  when  your  Lordships  find  the  fact  of  this  Thomas  Lord  Camoys 
having  sat  in  several  Parliaments,  and  that  other  individuals,  who 
are  ancestors  of  noblemen  now  sitting  in  this  House  and  who  were 
undoubted  peers,  were  bannerets,  I  think  the  circumstance  of  the 
appellation  of  "  banneret "  having  been  added  to  his  name  in  that 
writ,  is  not  such  as  ought  to  prevent  your  Lordships  from  coming 
to  the  conclusion,  to  which  you  have  come  in  other  cases,  of  the 
barony  having  been  a  barony  by  writ,  descendible  to  the  heirs 
general  of  that  T^homas  Lord  Camoys. 

My  Lords,  another  question  arose  in  this  case,  which  also  arose 
[  •862  ]  in  a  case  in  which  your  Lordships  *have  made  a  report,  namely, 
the  case  of  the  Braye  Peerage,  in  consequence  of  one  in  the  line  of 
the  coheirs  having  been  attainted.  I  do  not  again  advert  to  that  point 
further  than  to  observe  that  it  was  the  subject  for  consideration  and 
of  arguments  before  the  learned  Judges ;  and  your  Lordships  have 
had  the  unanimous  opinion  of  all  the  Judges  that  were  present  at 
that  discussion,  entirely  agreeing  with  the  opinion,  which  I  myself 
formed  from  the  arguments  at  your  Lordships'  Bar,  that  that  is  no 
impediment  to  the  claim  either  of  the  collateral  branches,  or  even 
of  those  who  claim  through  the  attainted  line ;  the  corruption  of 
blood  having  been  removed  by  Act  of  Parliament. 

My  Lords,  this  case  really  therefore  resolves  itself  into  a  question 
of  pedigree  ;  and  iu  all  questions  of  this  sort  there  always  must  be, 
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from  the  nature  of  the  case,  a  considerable  degree  of  doubt  as  to      CAMoyg 

whether  what  appears  to  be  evidence  of  pedigree  be  or  be  not       **^^^<^^- 

satisfactorily  made  out.     If  it  appears  to  be  satisfactorily  made 

out  according  to  the  evidence  as  it  stands,  your  Lordships'  minds 

may  be  satisfied  that  the  pedigree  is  proved ;  but  in  all  cases  of 

pedigree  so  much  depends  not  only  upon  the  evidence  which  is 

produced,  but  upon  that  which  is  lost  by  the  lapse  of  time,  that  the 

result  is  always  attended  with  a  great  degree  of  uncertainty ;  and 

all  which  your  Lordships  can  do  is  to  come  to  the  best  conclusion 

which  you  can,  always  feeling  that  there  may  be  something  behind, 

which,  if  produced,  would  alter  the  proof.     Having  looked  into  the 

proof  of  this  pedigree  with  the  attention  which  the  importance  of 

the  subject  requires,  and  which,  from  the  difficulty  of  tracing  the 

descent  from  so  early  a  period,  necessarily  becomes  incumbent  upon 

those  whose  duty  it  is  to  investigate  the  title  of  "^a  claimant ;  it       [  *863  ] 

does  appear  to  me  that  the  pedigree  has  been  proved ;  that  is  to 

say,  that  on  the  evidence  as  it  now  stands  your  Lordships  cannot 

come  to  any  other  conclusion  than  that  the  claimant,  Mr,  Stonor, 

has  made  out  his  claim  which  he  places  under  your  Lordships* 

consideration,  and  has  established  his  descent  from  that  Thomas 

Lord  Camoys. 

My  Lords,  another  coheir  is  Anthony  George  Wright  Biddulph, 
who  is  not  a  claimant,  but  whose  title  and  pedigree  it  becomes 
your  Lordships'  duty  to  investigate,  for  the  purpose  of  ascertaining 
and  reporting  to  the  Crown  between  whom  the  abeyance  now  exists. 
That  pedigree,  which  is  also  a  branch  from  the  same  family  as  Mr. 
Stonor's,  is,  I  think,  also  satisfactorily  made  out.  These  two 
parties  derive  their  title  from  Margaret  Badmylde,  who  was  the 
eldest  daughter  of  the  elder  grand-daughter  of  Thomas  Lord 
Camoys. 

There  is  another  branch  of  the  family  who  derive  their  title  from 
the  younger  sister  of  that  Margaret,  namely,  Henry  Le  Strange 
Styleman  and  Sir  Jacob  Astley;  and  I  think  that  their  line  of 
pedigree  is  also  proved.  Mr.  Styleman,  however,  appears  to  derive 
his  descent  from  an  elder  sister  in  the  descent ;  therefore,  as 
between  themselves,  Mr.  Styleman  claims  through  a  senior  branch. 
The  case  so  far  appears  to  me  to  be  not  open  to  any  objection, 
according  to  the  evidence  as  it  stands.  There  are  other  parties, 
one  of  whom  is  a  claimant,  namelj',  Madame  Sophia  De  la  Cainea. 
That  descent  is  derived  from  another  sister  of  the  grand-daughter  of 
Thomas  Lord  Camoys,  Alianora ;  and  as  far  as  that  pedigree  is 
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Camots  necessary  to  be  investigated  for  the  purpose  of  tracing  the  descent 
Pebbage.  ^^  ^^^  claimant  Sophia  De  la  Cainea,  it  appears  to  me  that  that  is 
[  *864  ]  also  satisfactorily  made  out.  There  is  *evidence,  and  I  think,  satis- 
factory evidence,  that  there  are  other  descendants  of  that  Alianora. 
These  parties  are  not  claimants ;  and  that  is  the  most  difficult  part 
of  the  pedigree,  and  that  upon  which  the  evidence  has  been  the 
least  satisfactory.  My  Lords,  it  is  not  important  to  inquire  farther" 
into  that  line,  because  they  are  not  claimants,  and  all  that  your 
Lordships  have  to  do,  is  to  be  enabled  to  report  to  the  Crown 
whether  the  title  is  in  abeyance  between  the  parties  who  have  made 
out  their  pedigree,  and  whether  there  is  reason  to  suppose  that 
there  are  other  persons  who  may  stand  in  an  equal  degree  with 
themselves.  Upon  that  subject  I  should  recommend  your  Lord- 
ships to  adopt  the  course,  which  you  adopted  a  few  days  since  in 
the  Braye  Peerage,  of  not  passing  any  judgment  or  expressing  any 
opinion  as  to  the  title  of  the  other  lines,  respecting  which  there  is 
no  claim  made ;  that  your  Lordships  should  report  the  pedigree 
proved  as  far  as  the  claimants  are  concerned,  and  state  also  that 
there  are  other  persons  who  appear  to  be  coheirs :  and,  my  Lords, 
that  is  indispensably  necessary  for  the  purpose  of  enabling  the 
Crown  to  exercise  the  discretion  which  belongs  to  it,  after  your 
Lordships  have  reported: — ^at  the  same  time  not  to  express  any 
opinion  upon  evidence  which  does  not  appear  so  satisfactory  as 
your  Lordships  would  require,  if  it  were  necessary  to  come  to  any 
certain  conclusion  as  to  the  title  of  those  branches. 

My  Lords,  the  result  of  the  consideration  I  have  given  to  this 
case  would  be  to  submit  to  your  Lordships  certain  resolutions, 
which  would  constitute  your  Lordships'  report  upon  the  reference 
made  by  the  Crown.  First,  that  Thomas  Lord  Camoys  sat  in 
Parliament  in  7  Kichard  II. ;  that  his  barony  was  created  by  writ, 
[  'SGS  ]  and  was  descendible  to  heirs  general ;  that  *he  had  an  only  son 
Eichard,  who  died  in  his  father's  lifetime,  and  who  had  an  only 
son,  who  died  a  minor ;  that  Margaret  and  Alianora,  the  two 
daughters  of  Eichard  the  son  of  the  said  Thomas  Lord  Camoys, 
were  his  coheirs ;  that  Thomas  Stonor  has  proved  his  descent  from 
Margaret,  the  eldest  of  these  coheirs ;  and  it  also  appears  that 
Anthony  George  Wright  Biddulph  is  descended  from  the  same 
Margaret,  Mr.  Stonor  being  descended  from  Mary  the  eldest 
daughter  of  John  Biddulph,  who  died  in  1720,  and  A.  G.  W. 
Biddulph  being  descended  from  Anne  the  youngest  daughter  of 
the  same  J.  Biddulph ;  that  it  has  also  been  proved  that  Henry 
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Le  Strange  Styleman  and  Sir  Jacob  Astley  are  descended  from  the  camoyb 
same  Margaret,  the  grand-daughter  of  the  said  Thomas  Lord 
Camoys,  through  Isabella,  her  younger  daughter  and  coheir ;  that 
H.  Le  Strange  Styleman  derives  his  descent  through  Armine,  the 
eldest  daughter  of  Sir  Nicholas  Le  Strange,  the  common  ancestor 
of  H.  Le  Strange  Styleman  and  Sir  Jacob  Astley ;  and  Sir  Jacob 
Astley  derives  his  descent  through  Lucy,  the  youngest  daughter  of 
the  said  Sir  Nicholas  Le  Strange ;  that  it  appears  that  Sophia 
De  la  Cainea  is  descended  from  Alianora,  the  youngest  grand- 
daughter of  Thomas  Lord  Camoys,  and  that  there  are  other  coheirs 
of  the  said  Alianora  now  living.  That,  I  believe,  exhausts  the 
subject  which  has  been  referred  to  your  Lordships,  and  puts  the 
Crown  in  possession  of  all  the  information  necessary  to  be  given. 

The  Earl  of  Shaftesbury  reported  the  same  day  to  the  House  a 
resolution  of  the  Committee  in  the  terms  thus  moved  by  the  Lord 
Chancellor. 

That  resolution  was  agreed  to  by  the  House.  It  was  accordingly 
resolved  and  adjudged,  by  the  *Lords  Spiritual  and  Temporal  in  [  •866  ] 
Parliament  assembled,  that  Thomas  Lord  Camoys  sat  in  Parlia- 
ment in  the  reign  of  King  Richard  II.,  and  that  his  barony  was 
created  by  writ  and  was  descendible  to  his  heirs-general,  and  that 
he  had  an  only  son,  Richard,  who  died  in  his  father's  lifetime,  who 
had  an  only  son,  Hugh,  the  last  Lord  Camoys,  who  died  a  minor ; 
and  that  Margaret  and  Alianora,  the  two  daughters  of  Richard,  the 
son  of  the  said  Thomas  Lord  Camoys,  were  the  coheirs  of  the  said 
Hugh  Lord  Camoys,  and  that  the  petitioner  Thomas  Stonor  has 
proved  his  descent  as  one  of  the  heirs  of  the  body  of  the  said 
Margaret,  the  eldest  of  those  coheirs  ;  and  that  it  also  appears  that 
Anthony  George  Wright  Biddulph  is  also  descended  as  another 
coheir  from  the  same  Margaret ;  Thomas  Stonor  being  descended 
from  Mary,  the  eldest  daughter  of  John  Biddulph,  who  died  in  the 
year  1720,  and  the  said  Anthony  George  Wright  Biddulph  being 
descended  from  Anne,  the  youngest  daughter  of  the  said  John 
Biddulph;  and  that  it  has  also  been  proved  that  the  petitioner 
Henry  Le  Strange  Styleman,  and  the  petitioner  Sir  Jacob  Astley, 
Bart.,  are  also  descended  from  and  are  coheirs  of  the  body  of  the 
said  Margaret,  the  grand-daughter  of  the  said  Thomas,  Lord 
Camoys,  through  a  younger  daughter  and  coheir  of  the  said 
Margaret ;  the  said  Thomas  Stonor  and  Anthony  George  Wright 
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Biddulph  deriving  their  descent  through  Margaret,  the  elder 
daughter  of  the  said  Margaret ;  and  that  the  said  Henry  Le 
Strange  Styleman  derives  his  descent  through  Armine,  the  eldest 
daughter  of  Sir  Nicholas  Le  Strange,  the  common  ancestor  of  the 
said  Henry  Le  Strange  Styleman  and  Sir  Jacob  Astley ;  and  that 
Sir  Jacob  Astley  derives  his  descent  through  Lucy,  the  youngest 
daughter  of  *the  said  Sir  Nicholas  Le  Strange ;  and  that  it  appears 
that  the  petitioner  Sophia  De  la  Cainea  is  descended,  as  coheir  of 
the  body  from  Alianora  the  youngest  grand-daughter  of  the  said 
Thomas  Lord  Camoys,  and  that  there  are  other  coheirs  of  the  body 
of  the  said  Alianora  now  living ;  and  that  the  said  barony  is  in  abey- 
ance between  the  said  petitioner  Thomas  Stonor,  the  said  Anthony 
George  Wright  Biddulph,  and  the  petitioner  Henry  Le  Strange 
Styleman,  and  the  petitioner  Sir  Jacob  Astley,  and  the  petitioner 
Sophia  De  la  Cainea,  and  other  coheirs  of  the  body  of  the  said 
Alianora. 

It  was  further  ordered,  that  this  resolution  and  judgment  be  laid 
before  the  Queen. 

Her  Majesty  afterwards  directed  her  warrant  to  the  Lord  Chan- 
cellor to  make  out  a  writ  of  summons  to  Thomas  Stonor  de  Camoys, 
Chevalier  ;  and  he  took  his  seat  accordingly,  next  to  Lord  Clinton. 


1840. 

March  19. 

April  7. 

Aug.  10. 

Lord 

COTTBNHAM, 
L.O. 

[868] 


IN    COMMITTEE    OF   PRIVILEGES. 
The  Beaumont  Peerage. 

(6  Clark  &  Finnelly,  868—874.) 

Ancient  barony— Evidence — Effect  of  attainder. 

Circumstances  in  which  the  Committee  for  Privileges  will  receive  in 
evidence  the  jjrinted  minutes  and  proceedings  before  a  foimer  Committee 
on  the  same  peerage. 

It  is  now  established  that  an  attainder  of  one  coheir  to  a  barony  in 
abeyance  does  not  affect  the  other  coheirs  who  do  not  derive  through  the 
attainted  person ;  and  also,  that  if  his  heir  is  restored  in  blood,  the  Crown 
may  terminate  the  abeyance  in  him  or  his  descendants. 

Soon  after  the  decision  of  the  House  on  the  effect  of  the  attainder 
in  the  last  case,  Thomas  Miles  Stapleton,  of  Carlton,  in  the  county 
of  York,  Esq.,  presented  his  petition  to  the  Queen,  stating  that  his 
ancestor,  Sir  Henry  De  Beaumont,  was  summoned  to  Parliament 
in  the  reigns  of  Kings  Edward  11.  and  Edward  IH.,  and  that  he 
sat  in  Parliament  in  pursuance  of  such  writs  of  summons,  whereby 
he  acquired  the  dignity  of  a  baron  to  him  and  the  heirs  of  his 
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body ;  that  the  peerage  and  honour  of  Baron  Beaumont  bo  created  Bbaumost 
descended  by  mesne  descents  to  John,  the  sixth  Lord  Beaumont, 
who  was  advanced  to  the  title  of  Viscount  Beaumont,  by  letters 
patent,  in  18  Henry  VI. ;  that  the  said  John  Viscount  and  Baron 
Beaumont  had  issue  William,  his  successor,  and  an  only  daughter, 
Joan,  who  mtermarried  with  John  Lord  Lovel ;  that  William,  the 
second  Viscount  and  seventh  Baron  Beaumont,  died  without  issue 
in  24  Henry  VII.,  and  his  only  sister,  Joan,  died  in  his  lifetime, 
leaving  issue  Francis  Lord  Lovel,  who  died  without  issue,  and  two 
daughters,  *  Joan  and  Frideswide ;  that  Frideswide,  the  younger  [  •869  ] 
daughter,  married  Sir  Edward  Norreys,  and  had  issue  two  sous. 
Sir  John  Norreys,  who  died  without  issue  in  6  Elizabeth,  and 
Henry,  who  was  attainted  and  executed  for  high  treason  in  28 
Henry  VIII.,  leaving  issue  Sir  Henry  Norreys,  who  was  restored 
in  blood  in  18  Elizabeth;  that  the  said  Sir  Henry  Norreys  so 
restored  in  blood  was  created  Lord  Norreys  of  Bycote,  and  was 
the  ancestor  of  Montague  Earl  of  Abingdon,  who  is  now  by  virtue 
of  such  descent  Baron  Norreys  of  Rycote,  and  a  coheir  to  the 
barony  of  Beaumont ;  that  Joan  Lovel,  the  elder  daughter  of  Joan 
Beaumont  Lady  Lovel,  married  Sir  Bryan  Stapleton  of  Carlton, 
and  had  issue  by  him  Sir  Bryan  Stapleton,  who  succeeded  his 
father  at  Carlton,  and  was  the  great-great-grandfather  of  Gilbert 
Stapleton,  of  Carlton,  who  died  in  the  year  1636,  leaving  issue 
four  sons  and  two  daughters ;  that  Bichard,  George,  and  John, 
three  of  the  sons,  and  Mary,  the  elder  daughter,  died  without 
issue ;  and  Miles,  the  third  son,  became  eventually  the  heir  of  his 
father,  was  created  a  baronet,  and  died  in  1707,  leaving  no  sur- 
viving issue  ;  that  Anne,  his  sister,  the  younger  daughter  of 
Gilbert  Stapleton,  married  Mark  Errington,  of  Ponteland,  Esquire, 
and  died  in  the  lifetime  of  her  brother,  leaving  issue  Nicholas 
Errington,  who  became  the  sole  heir  of  his  uncle.  Sir  Miles 
St.ipleton,  and  succeeded  upon  his  decease  to  the  Carlton  estates, 
when  he  assumed  the  name  of  Stapleton  ;  that  the  said  Nicholas 
Stapleton  died  in  the  year  1715,  leaving  issue  Nicholas  Stapleton, 
of  Carlton,  Esquire,  his  son  and  heir,  who  died  in  the  year  1760, 
leaving,  amongst  other  issue,  Thomas,  his  eldest  surviving  son, 
and  Miles,  the  petitioner's  grandfather,  his  second  surviving  son ; 
that  Thomas,  ♦being  the  senior  coheir  to  the  barony  of  Beaumont,  [  *870  ] 
and  that  barony  being  in  abeyance  between  him  and  Willoughby 
late  Earl  of  Abingdon,  i)resented  a  petition  to  King  George  III., 
praying  his  Majesty  to  determine  the  abeyance  of  the  said  barony 
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Beaumont    in  his  favour;    which  petition  his  said  Majesty  referred  to  the 
Pkkbaob.     jjQ^gg  q{  Lords ;   and  the  matter  thereof  having  been  duly  con- 
sidered by  the  Lords'  Committees  for  Privileges,  the  House  of 
Lords,  on  their  report  in  March,  1798,  resolved,  "  that  the  barony 
of  Beaumont  was   vested    in    William    Viscount    Beaumont,   by 
descent   from   his   father   John  Lord    Beaumont,  who   was  sum- 
moned to  and  sat  in  Parliament  in  11  Henry  VI.,  as  a  barony  in 
fee ;  that  the  siid  barony  remains  in  abeyance  between  the  coheirs 
of  the  said  William,  descended  from  his  sister  Joan,  and  that  the 
petitioner  is   one  of    these    coheirs."      That    the    said   Thomas 
Stapleton,  in  whose  favour  that  judgment  was  pronounced,  died 
in  1821,  leaving  issue  an  only  son,  Miles,  and  an  only  daughter, 
Catherine ;   that  Miles  succeeded  his  father  at  Carlton,  and  died 
in  1836,  leaving  his  sister  his  heir,  who  intermarried  with  George 
Courtenay,  Esquire  (who  subsequently  became  Sir  George  Throck- 
morton), and   died   in  January   last   without  issue  ;    that   Miles 
Stapleton,  the  second  surviving  son  of  Nicholas  Stapleton,  and 
next  brother  of  the  said  Thomas,  was  twice  married,  and  had  by 
his  first  wife  an  only  child,  John  Stapleton,  who  died  without 
issue  in   1812,  and  by  his  second  wife,  the  Lady  Mary  Bertie, 
had  a  son,  Thomas,  who  succeeded  on  the  death  of  Dame  Catherine 
Throckmorton  to  the  Carlton  estates,  and  became  senior  coheir 
to  the  barony  of  Beaumont,  and  died  in  July  last,  leaving  the 
petitioner  his  eldest  son  and  heir ;  and  that  the  barony  of  Beau- 
mont is  in  abeyance  between  the  petitioner  as  the  sole  heir  of 
[  *87i  ]       *Joan  Lovel  Lady  Stapleton,  who  was  the  elder  daughter  of  Joan 
Beaumont  Lady  Lovel,  and  Montague  Earl  of  Abingdon,  who  is 
the   sole  heir  of  Frideswide   Lovel   Lady  Norreys,  the  younger 
daughter  of  the  said  Joan  Lady  Lovel ;  and  that  the  petitioner  is 
consequently  the  senior  coheir  to  the  said  barony.     The  petitioner 
prayed  her  Majesty  to  determine  the  abeyance  in  his  favour. 

This  petition,  with  the  Attorney-GeneraVs  report  thereon,  was 
referred  by  her  Majesty  to  the  House  of  Lords,  and  by  the  House 
to  the  Lords  Committees  for  Privileges,  who  met  to  consider  the 
same  on  the  19th  of  March,  1840,  when  Mr.  Fleming,  counsel  for 
Mr.  Stapleton,  opened  the  allegations  of  his  petition. 

The  Committee  expressed  an  opinion  that  this  case  having 
been  twice  before  Committees  of  Privileges,  it  was  unnecessary  to 
repeat  the  evidence  given  on  those  occasions;  that  it  might  be 
entered  as  read,  and  reprinted  together  with  the  proceedings  on 
the  present  petition. 


VOL.  XLix.]     1840.     H.  L.     6  CL.  &  FIN.  871—872.  258 

Mr.  Fleming,  in   order  to  connect  the  evidence  given   on   the    Beaumont 

Peserao  V 

former  occasions  with  the  proceedings  then  had,  and  with  the 
further  evidence  he  had  now  to  give,  put  in  the  two  petitions 
presented  to  the  Crown  by  Thomas  Stapleton,  the  claimant  in 
1789  and  1796,  and  the  resolutions  of  the  House  on  them 
respectively.  Evidence  was  then  given,  documentary  and  oral, 
showing  that  Thomas  Stapleton,  the  former  claimant,  died  in  1821, 
leaving  a  son  and  daughter,  who  both  died  without  issue;  that 
Miles  Stapleton,  the  next  brother  of  the  said  Thomas,  had  an 
eldest  son  John,  who  died  without  issue,  and  a  second  son  Thomas, 
father  of  the  present  petitioner,  who  was  his  eldest  son  and 
heir.  Next  followed  evidence  showing  the  continuance  of  the 
abeyance  of  the  barony  in  the  *Norreys  family  also,  and  [  *872  ] 
bringing  that  pedigree  down  from  the  state  in  which  it  stood  upon 
the  evidence  in  1795,  to  the  present  Earl  of  Abingdon,  the  other 
coheir,  to  whom  it  was  proved  that  notice  of  this  claim  had 
been  given. 

On  the  7th  of  April,  after  Mr.  Fleming  had  summed  up  the 
evidence,  the  Attorney-General,  for  the  Crown,  said  it  appeared 
to  him  that  the  pedigree  of  the  claimant  and  of  the  Earl  of 
Abingdon,  as  coheirs  of  the  dignity,  was  satisfactorily  established  ; 
and  after  the  determination  of  the  House  in  the  Brai/e  and  Camoya 
cases  last  session,  he  did  not  feel  that  the  question  on  the  effect  of 
the  attainder  in  the  line  of  one  of  these  coheirs  was  open  to  further 
discussion. 

The  Lord  Chancellor  :  jiyg,  lo. 

My  Lords,  in  the  case  of  this  peerage,  in  the  year  1798  the 
Committee  of  Privileges  came  to  a  resolution  that  the  barony  was 
in  abeyance  between  the  coheirs  of  William  Viscount  Beaumont, 
descended  from  his  sister  Joan,  and  that  the  then  petitioner  was 
one  of  these  coheirs.  That  petitioner  made  out  his  case  by 
evidence  which  left  no  doubt  on  his  pedigree ;  and  the  former 
Committee  came  to  that  resolution  in  his  favour.  After  a  very 
careful  perusal  of  the  evidence  which  has  been  now  produced,  I 
think  there  is  no  reasonable  doubt — no  more  doubt  than  we  might 
expect  to  meet  with  in  a  pedigree  reaching  so  far  back.  The 
present  petitioner  claims  that  that  resolution  so  come  to  in  1798, 
in  favour  of  the  claimant  Thomas,  should  be  confirmed  in  favour 
of  the  present  claimant.  Evidence  was  offered  to  the  former 
Committee,  which  satisfied  the  Lords  composing  it  that  the  origin 


254  1840.    H.  L.     6  CL.  &  FIN.  872—874.  [R.R- 

Beaumont    of  the  title  ought  to  be  fixed  as  from  the  sitting  in  Parliament,  in 
PEEUAGB.     ^j^^  ^j^j^  ^j  Henry  VI.,  of  one  of  the  ancestors  of  the  claimant. 
[  873  ]  My  Lords,  this  claim  raises  a  question  which  at  one  time  was  a 

subject  of  considerable  diflSculty,  but  that  difficulty  has  now  been 
removed  by  the  resolution  to  which  the  Committees  and  this  Honse 
have  come.     The  difficulty  which  prevented  the  claim  succeeding 
at  the  former  period  was  the  fact  of  there  having  been  an  attainder 
in  one  of  the  collateral  lines,  and  a  doubt  as  to  what  the  eflfect  of 
that  attainder  was  upon  a  peerage  that  was  held  in  abeyance. 
That  subject  has  recently  been  very  fully  considered,  and  it  has 
been  decided,  and  I  apprehend  rightly  decided,  in  conformity  with 
the  opinion  of  the  learned  Judges,  before  whom  it  was  argued,  that 
the  eJBFect  of  that  attainder  would  not  be  to  prevent  your  Lordships 
from  coming  to  a  resolution  in  favour  of  a  party,  where   the 
attainder  had  taken  place  in  a  collateral  branch.     This  case  also, 
like  several  other  cases  which  have  been  before  this  House  lately, 
is  the  case  of  a  peerage  founded  upon  the  fact  of  a  writ  having 
been  issued,  and  a  sitting  under  that  writ,  there  being  no  patent 
produced;  and  it  is  well  known  that  the  most  ancient  peerages 
must  have  been  founded  upon  writs,  as  there  were  no  patents  ante- 
cedent to  a  certain  time,  since  which  they  have  been  generally  in 
use.     It  has  been  proved  that  the  ancestor  of  the  present  claimant 
was  summoned  to  Parliament,  and  did  sit  in  Parliament ;  and  in 
my  opinion  it  has  been  very  satisfactorily  proved  that  the  claimant 
derives  his  descent  from  Joan,  the  elder  of  the  two  sisters,  between 
the  heirs  of  whom  the  peerage  has  been  in  abeyance  in  the  way  I 
have  stated ;   that,  with  the  other  branch  descending  from  the 
youngest  sister,  exhausting  the  parties  in  whom  the  barony  appears 
now  to  be  vested. 

I  should  therefore  move  your  Lordships  to  resolve,  in  the  terms 
[  •874  ]  of  the  former  resolution  :  "  That  it  *appear8  to  this  Committee 
that  the  barony  of  Beaumont  was  vested  in  William  Viscount 
Beaumont,  by  descent  from  his  father,  John  Lord  Beaumont,  who 
was  summoned  to  and  sat  in  Parliament  in  the  11th  Henry  VI., 
as  a  barony  in  fee ;  that  the  said  barony  remains  in  abeyance 
between  the  coheirs  of  the  said  William,  descended  from  his  sister 
Joan ;  and  that  the  petitioner  hath  made  out  his  claim  to  be  one 
of  the  coheirs,  as  being  lineally  descended  from  Joan  Lovel,  who 
married  Sir  Bryan  Stapleton,  she  being  the  eldest  daughter  of  the 
said  Joan,  sister  of  the  said  William  Viscount  Beaumont ;  and  that 
it  appears  that  the  Earl  of  Abingdon  is  the  only  other  of  the  said 
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coheirs,  being  lineally  descended  from  Frideswide,  the  younger  Beaumont 
daughter  of  the  said  Joan,  sister  of  the  said  William  Viscount  ^^^e. 
Beaumont/' 

The  Committee  resolved  accordingly,  and  the  resolution  was 
reported  and  agreed  to  by  the  House,  and  by  order  of  the  House 
laid  before  her  Majesty.  Soon  afterwards,  Mr.  Stapleton  was 
summoned  to  Parliament,  by  the  style  and  title  of  Lord  Beaumont; 
and  he  took  his  seat  accordingly,  on  the  26th  January,  1841,  on 
the  barons'  bench,  next  below  the  Lord  Camoys. 

(This  case  has  been  reported  out  of  the  order  of  date,  because  it 
was  so  often  referred  to  in  the  Camoys  case,  and  involved  the  same 
question  :  it  is  the  twentieth  barony  by  writ  revived  from  abeyance 
since  the  fourteenth  century,  as  far  as  diUgent  search  could  dis- 
cover :  viz.  the  barony  of  Audley,  in  1406 ;  St.  Amand,  in  1449 ; 
Cromwell,  in  1461;  Powys,  in  1482;  Le  Despenser,  in  1604  and 
in  1763;  Mowbray,  1639;  Windsor,  in  1660;  Ferrers,  1677; 
Clinton,  1721 ;  De  CliflFord,  1784, 1776,  and  1882  ;  Bottetourt,  1764 
and  1803  ;  Howard  de  Walden,  in  1784 ;  Willoughby  d'Eresby,  in 
1779;  De  Roos,  in  1803;  Zouch,  in  1815  and  1829;  Berners, 
in  1832 ;  Vaux  of  Harrowden,  in  1888  ;  Braye,  in  1839 ;  and 
Camoys,  in  1839.) 


Appeal  fbom  the  Coubt  of  Session. 
DUNCAN  V.  FINDLATEE. 

(6  Clark  &  Finnelly,  894—910.) 

Highway  trustees. 

The  trustees  appointed  under  a  public  Boad  Act  are  not  responsible  for 
an  injury  occasioned  by  the  negligence  of  the  men  employed  in  making  or 
repairing  the  road. 

The  funds  raised  by  such  Act  cannot  be  charged  with  compensation  for 
such  an  injury ;  the  persons  employed  on  the  road  not  being  in  the  situation 
of  servants  to  the  trustees  (1). 

This  was  an  action  brought  at  the  instance  of  James  Findlater, 
innkeeper  in  Perth,  against  the  appellant,  treasurer  of  the  trustees 
for  the  turnpike-road  through  the  Carse  of  Cowrie,  which  extends 
from  the  city  of  Perth  to  the  boundary  of  Forfarshire,  near  the 
(own  of  Dundee.     The  action  was  laid  upon  the  General  Boad 


(1)  See  the  further  reasons  given  by 
Lord  CoTTKNHAM,  criticised  by  Lord 
fiLACKBinur    in    Mtney     Docks,    d:c. 


Trustees  v.  Oibbs  (H.  L.  1866)  L.  E. 
1  H.  L.  93,  116,  35  L.  J.  Ex.  225,  14 
L.  T.  677.— E.  C. 


1839. 
Jvly  4,  8. 
Aug.  23. 

Lord 

COTTKNHAM, 

L.C. 

Lord 
BROUaHAM. 
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Duncan       Act,  1  &  2  Will.  IV.  c.  48,  s.  16  (i),  by  which  the  trustees  of 
FiNDLATEB.    evcrj  turnpike-road  were  authorized  to  sue  and  be  sued,  in  all 
actions  or  processes,  in  the  name  of  their  clerk  or  treasurer  for 
the  time  being. 

The  summons  narrated,  that  the  trustees  (2),  "or  their  surveyors 
[  ♦SOS  ]  or  contractors,  or  other  person  or  *persons  for  whom  these  trustees 
were  and  are  responsible,  were  engaged  in  constructing  or 
repairing  a  large  drain  or  ditch,  running  along  the  side  of  the 
turnpike :  that  a  quantity  of  stones,  intended  to  be  used  in  that 
operation,  had  been  thrown  down,  and  allowed  to  remain  on  the 
road,  so  as  to  form  a  dangerous  obstruction  to  travellers  at  night : 
that  the  trustees,  or  workmen,  or  others  employed,  permitted  the 
stones  to  remain  on  the  road  without  adopting  the  precautions 
necessary  to  be  taken  to  prevent  danger:  that  the  pursuer, 
having  occasion   to  travel   along  the  road  by  night,  in   a  gig, 


(1)  Repealed  by  S.  L.  E.  Act  (No.  2), 
1890. 

(2)  The  trustees  were  appointed 
under  a  local  Act,  2  Will.  lY.  c.  32, 
which  contained  the  following  enact- 
ment: ''Sect.  16.  And  be  it  farther 
enacted  and  declared,  that  at  any  of 
the  stated  general  meetings  of  trustees, 
it  shall  be  lawful  for  the  said  trustees 
to  direct  the  tolls  arising  at  the  gates 
or  turnpikes  erected  or  to  bo  erected 

[  'SOB,  n.  ]  *on  the  said  roads,  to  be  applied  towards 
making,  repairing,  upholding,  and 
improving  the  aforesaid  roads  and 
bridges  thereon  respectively,  in  such 
manner  as  the  said  trustees  shall  think 
fit ;  and  paying  the  expense  of  manage- 
ment, interest  of  the  money  borrowed, 
advanced,  and  owing  at  the  time ;  and 
the  surplus  shall  be  appropriated 
annually  to  extinguish  the  principal 
of  the  money  so  borrowed,  advanced, 
and  owing,  and  to  no  other  purpose 
whatsoever.** 

The  1  &  2  Will.  IV.  c.  43,  is  the 
General  Turnpike  Act  for  Scotland. 
The  second  section  of  that  Act  is  in  the 
following  terms :  "  And  whereas  it  is 
of  great  importance  that  one  uniform 
system  should  be  adhered  to  in  the 
laws  for  regulating  the  management 
and  maintenance  of  turnpike  roads 
throughout  Scotland;  be  it  therefore 
enacted,  that  from  and  after  the  passing 


of  this  Act,  all  the  enactments,  pro- 
visions, matters,  and  things  in  this 
Act  contained,  shall  extend  to  all  local 
Acts  of  Parliament  now  in  force,  and 
to  all  Acts  of  Parliament  which  shall 
hereafter  be  passed  for  making,  &c. 
any  turnpike  road  in  Scotland." 

By  the  101st  section  it  was  enacted, 
"  that  if  the  surveyor  of  any  turnpike 
road,  or  any  contractor,  or  other  person 
employed  on  such  road,  shall  lay  on 
any  part  of  any  such  road  any  heap  of 
stones,  or  other  materials  for  the 
repair  thereof,  and  shall  permit  the 
same  to  remain  longer  than  necessary, 
for  the  breaking  and  spreading  of  such 
materials ;  or  shall  lay  on  any  such 
road  any  matter  or  thing,  or  shall 
knowingly  permit  to  remain  on  any 
part  of  any  such  road  any  matter 
or  thing  which  may  endanger  the 
safety  of  any  passenger ;  or  shall  dig 
any  pit,  or  make  any  cut  on  any  turn- 
pike road,  without  sufficiently  fencing 
the  same,  such  person  shall,  for  every 
such  offence,  forfeit  and  pay  a  sum 
not  exceeding  5/.  over  and  above  the 
damages  occasioned  thereby  and 
expenses;  and  it  shall  be  lawful  for 
any  person  travelling  along  any  turn- 
pike road  to  prosecute  for  such  sum, 
damages,  and  expenses,  in  manner 
hereinafter  provided.*' 
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accompanied  by  his  son,  the  gig.  came  in  contact  with  the  stones,  Duncan 
and  was  overturned,  *by  which  the  pursuer  himself  was  injured,  findlateb. 
and  his  son  so  seriously  hurt  that  he  died  in  consequence  of  the  I  *^^^  ] 
injuries  received."  The  summons  concluded  for  payment  of  a 
sum  of  5002.  for  solatium  to  the  pursuer,  on  account  of  the  death 
of  the  boy,  and  for  a  farther  sum  of  5002.  as  a  compensation  for 
the  loss  and  injuries  which  he  alleged  he  himself  had  sustained. 
The  plea  in  law  for  the  pursuer  was  to  the  effect,  that,  "  having 
sustained  injury  in  his  person,  property  and  feelings,  as  set  forth 
in  the  revised  condescendence,  from  the  wrongful  acts  of  the  trustees 
upon  the  Dundee  and  Perth  turnpike-road,  or  of  others  in  their 
employment  and  acting  by  their  authoriiy,  the  defender,  as  repre- 
senting these  parties,  is  liable  in  damages,  as  reparation  and 
solatium,  to  the  pursuer,  conform  to  the  conclusions  of  the  libel.*' 
The  pleas  for  the  appellant,  as  representing  the  trust,  were,  that  the 
pursuer  was  not  entitled  to  damages  on  account  of  his  son*s  death ; 
that  the  injuries  to  the  pursuer  himself  were  not  of  a  nature  to  give 
rise  to  any  claim  of  damage ;  and,  "that  at  any  rate,  the  overturn 
and  consequent  injury,  such  as  it  was,  not  having  arisen  from 
misconduct  on  the  part  of  the  trustees,  or  of  any  person  for  whom 
they  are  in  law  responsible,  or  from  any  cause  for  which  they  are 
legally  responsible,  the  defender  is  entitled  to  absolvitur.*'  The 
fact  that  the  defender  was  the  treasurer  of  the  trustees  was 
admitted.  The  issue  raised  on  the  record  was  in  the  following 
terms:  "  Whether,  on  or  about  the  23rd  day  of  October,  1835,  the 
pursuer  and  the  late  Henry  Findlater,  his  son,  while  travelling  in 
a  gig  along  the  said  road,  near  the  west  half-way  house,  were  over- 
turned through  the  fault  or  negligence  of  the  said  trustees,  or 
others  in  their  employment,  to  the  loss,  injury  and  damage  of  the 
pursuer?  " 

The  cause  came  on  for  trial  on  the  18th  of  July,  1837,  before  the  [  897  ] 
Lord  President.  Evidence  was  given  on  the  part  of  the  pursuer, 
from  which  it  appeared,  that  about  the  time  when  the  accident 
happened,  a  large  open  drain,  on  the  side  of  the  turnpike-road, 
which  had  been  constructed  by  an  adjoining  proprietor,  and  was 
conceived  by  the  road  trustees  to  be  very  dangerous  to  passengers, 
was  in  the  course  of  being  filled  up  under  the  superintendence  of 
the  surveyor  of  the  trust,  and  under  general  directions  from  the 
trustees,  to  the  effect  that  the  drain  should  be  filled.  The  stones 
which  were  intended  to  be  used  in  this  operation  were  carted  to  this 
place  on  the  afternoon  of  the  23rd  of  October,  and  placed  in  the 
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Duncan  immediate  neighbourhood  of  the  ditch.  They  were  piled  up  upon 
FiNDLATEB.  the  footpath  and  upon  a  part  of  the  road.  Late  in  the  evening  of 
that  day,  it  appeared  that  the  pursuer  passed  the  spot  in  question 
on  his  return  from  Dundee.  It  happened  that  a  carter  was  in  the 
middle  of  the  road,  to  whom  the  pursuer  called  out  to  know  whether 
there  was  room  to  pass.  He  was  told  that  he  might  pass.  The 
night  was  extremely  dark — there  were  no  lights  in  the  pursuer's 
gig — the  wheels  came  in  contact  with  the  stones,  the  gig  was  over- 
turned, and  thus  the  accident  happened. 

No  evidence  whatever  was  offered  to  connect  the  trustees  directly 
with  the  cause  of  the  accident  in  question.  It  was  not  pretended 
that  they  were  in  the  slightest  degree  accessory  to  the  placing  of 
these  stones  on  or  near  the  road.  The  trustees  had  given  a  general 
direction  that  this  drain  should  be  filled :  they  gave  no  direction  as 
to  the  particular  mode  in  which  the  operation  should  be  carried 
through.  They  entrusted,  as  in  similar  circumstances,  the  execu- 
tion of  the  whole  details  to  their  surveyor,  and  the  operation  was 
[  *898  ]       *carried  on  under  his  direction  by  persons  whom  he  employed. 

The  learned  Judge  directed  the  jury  **  that  road  trustees  on 
a  public  road  are  liable  for  any  injury  which  may  happen  to  pas- 
sengers in  consequence  of  the  negligence  or  improper  conduct  of 
labourers,  or  surveyors,  or  other  persons  employed  by  the  trustees, 
or  by  the  ofiScers  of  the  trustees,  when  engaged  in  any  operation 
performed  under  authority  of  the  trustees:  "  and  under  this  direc- 
tion the  jury  found  a  verdict  for  the  pursuer  for  damages  to  the 
amount  of  800?.,  of  which  500i.  were  given  as  reparation  for  the 
death  of  the  son,  and  300Z.  for  the  injury  sustained  by  the  pursuer 
himself.  Exceptions  were  taken  to  this  direction,  and  were  argued 
in  the  usual  manner,  and  an  interlocutor  was  pronounced,  disallow- 
ing these  exceptions.  Another  interlocutor  was  afterwards  pro- 
nounced, giving  final  judgment  and  awarding  costs  to  the  pursuer. 
The  defender  appealed  against  these  interlocutors. 

The  Attornei/'Generaly  and  the  Lord  Advocate,  for  the  appellant : 

This  is  a  case  of  the  most  extraordinary  kind.  The  Scotch 
Judges  have  construed  a  British  Act  of  Parliament  (i),  the  General 
Turnpike  Act,  as  a  mere  provision  of  Scotch  law.  In  one  impor- 
tant point  the  English  and  Scotch  law  differ  from  each  other.  By 
the  English  law,  if  a  man's  wife  or  son  should  be  killed  on  the  spot, 

(1)  The  1  &  2  Will.  IV.  c.  43. 
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he  could  have  no  action  against  the  person  whose  negligence  had  Duncan 
caused  the  death.  The  English  law  allows  no  solatium  in  this  findlateb. 
respect.  The  Scotch  law,  however,  says  more  sensibly,  that  in  such 
a  case  a  solatium  shall  be  granted  to  the  ^person  injured  in  his  [  *899  ] 
happiness  and  circumstances  by  the  death  of  his  wife  or  child.  In 
the  present  case,  there  is  no  intention  to  dispute  the  general  right 
to  maintain  such  an  action.  The  objection  is,  that  the  action  has 
been  brought  against  the  wrong  person.  The  action  ought  to  have 
been  brought  against  the  individual  who  caused  the  mischief,  not 
against  the  trustees,  who  are  in  no  way  responsible  for  it.  In  this 
case  the  trustees  cannot  be  made  personally  liable,  for  that  would 
be  to  get  at  the  tolls  indirectly,  when  the  Legislature  had  distinctly 
declared  that  the  tolls  should  not  be  liable  for  any  such  purpose. 
The  Scotch  Judges  admit  this  to  be  the  rule  of  the  English  law ; 
but  they  say  that  the  construction  of  this  statute  is  a  rule  of  Scotch 
law,  and  must  be  governed  by  the  rules  of  the  Scotch  law.  This  is 
the  error  complained  of  by  the  appellant.  The  statute  in  question 
is  the  1  &  2  Will.  lY.  c.  48.  It  is  a  British  statute,  and  must 
receive  a  liberal  construction ;  its  provisions  must  not  be  defeated 
by  the  mere  technical  rules  of  the  Scotch  law.  No  personal  blame 
is  imputed  to  the  trustees ;  and  the  question  therefore  is,  whether 
the  trustees,  as  a  body,  are  liable  for  an  injury  which  was  not  caused 
by  the  personal  misconduct  of  any  of  them.  The  words  in  the  libel 
are, "  the  trustees,  or  others  in  their  employ."  The  Lord  President's 
direction  on  the  point  goes  to  throw  the  liability  for  accidents  of 
this  sort  directly  upon  the  trust  fund.  To  that  direction  there  was 
a  bill  of  exception ;  and  there  can  be  no  doubt,  that  neither  in 
principle  nor  in  practice  can  the  direction  be  justified.  This  is  an 
action  ex  delicto,  imputing  personal  blame  to  the  defendants ;  and, 
consequently,  the  funds  of  the  trust  cannot  be  made  answerable  in 
this  action.  If  the  trustees  are  to  be  made  personally  '''responsible,  [  *900  ] 
it  can  only  be  in  respect  of  personal  misconduct,  and  personal  mis- 
conduct is  not  even  charged  against  them.  In  no  way,  therefore, 
neither  in  law  nor  in  fact,  is  this  action  rightly  adopted,  as  there 
are  no  Scotch  authorities  directly  in  point ;  and  as  the  law  is  in  this 
respect  the  same  in  both  countries,  English  cases  may  with  propriety 
be  cited.  It  is  clear  that  an  action  of  this  sort  is  not  maintainable 
under  the  circumstances  of  this  case :  Hams  v.  Baker  (i).  Trustees 
appointed  under  an  Act  of  Parliament  are  not  liable  for  the  negli- 
gence of  artificers  employed  under  their  authority :  Hall  v.  Smith  (2). 
(1)  16  R  R.  370  (4  M.  &  S.  27).  (2)  2  Bing.  156. 
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Duncan       The  cases  of  Bovlton  v.  Crowiher{i),  and  Humphries  v.  Mears  (2), 
FindlIteb.    ^^^  to  ihe  same  effect ;  and  these  authorities  are  considered  so  com- 
pletely to  have  settled  the  point,  that  the  attempt  to  maintain  an 
action  of  this  kind  would  now  never  be  made  in  Westminster  Hall. 

Mr,  Pemberton  and  Mr.  Anderson  for  the  respondent: 

These  interlocutors  are  correct.  The  law  in  the  two  countries  is  . 
not  the  same  ;  and  this  being  a  Scotch  case,  must  be  decided  by  the 
rules  and  principles  of  the  Scotch  law.  The  English  cases  cited  on 
this  occasion  are  inapplicable.  There  have  been  many  cases  in 
Scotland  where  the  liability  of  road  trustees,  or  of  other  persons, 
liable  to  perform  a  public  duty,  and  yet  neglecting  it,  has  been  fully 
maintained.  The  first  of  these  cases  is  that  of  Innes  v.  The  Magis- 
tratea  of  the  City  of  Edinburgh  (3).  There  a  pit  had  been  dug,  into 
which  the  pursuer  fell,  and  injured  himself ;  and  the  magistrates 
[  *90i  ]  were  held  liable  in  damages,  because  it  was  their  duty  *to  see  that 
no  such  dangerous  things  existed  in  the  pubNc  thoroughfares. 
Then  came  the  case  of  Gunn  v.  Gardener  (4),  and  afterwards  that 
of  M^Laghlan  v.  The  Wigton  Road  Trustees  (5).  In  the  first  of 
these  cases  the  road  trustees  had  improperly  allowed  some  stones 
to  remain  on  the  road,  and  they  were  held  responsible,  both  to 
the  proprietors  of  a  stage-coach  and  to  a  passenger  by  the  coach, 
who  had  been  injured.  In  the  latter  case,  the  trustees  were 
equally  held  liable,  because  a  contractor  in  their  employment  had 
culpably  omitted  to  shut  up  an  old  road,  in  consequence  of  which 
negligence  the  pursuer  had  been  seriously  injured.  The  placing 
of  the  stones  here  was  an  act  done  in  the  course  of  the  management 
of  the  road,  and  that  act  having  been  done  in  such  a  manner  as 
to  cause  an  injury  to  an  individual,  the  trustees  are  bound  to 
afford  compensation.  No  question  of  the  personal  liability  of  the 
trustees  is  raised  here.  There  is  no  imputation  of  personal 
misconduct  on  them ;  but  as  they  have  employed  persons  to  do 
the  work  which  the  statute  has  authorized  them  to  cause  to  be 
done,  they  must  be  held  responsible,  as  employers,  for  the  mis- 
conduct of  the  persons  they  have  employed.  This  is  a  general 
rule  of  law.  The  master  is  liable  for  the  act  of  his  servant,  where 
that  act  is  done  in  the  ordinary  course  of  the  servant's  employ. 

(1)  26  R.  R.  528  (2  B.  &  C.  703 ;  4  (4)  2  Murray's  Cases  in  the  Jury 
Dowl.  &  Ry.  195).  Court,  194  ;  Id.  201—21 1. 

(2)  1  Man.  &  Ry.  187.  (5)  4  Murray,  216. 

(3)  Morr.  13189. 
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That  is  precisely  the  case  here.     Mr.  Erskine  lays  it  down  as  a      Duncan 

general  rule  (i),  that  ''as  to  persons  liable  to  repair  damage,  it  is  he    fh^dlater. 

who  does  the  wrong  must  repair  it;  and  whoever  gives  a  mandate 

or  order  for  it^  is  held  as  the  doer;"  and  this  principle  was  fully 

recognized  in  the  cases  already  cited.    Under  these  circumstances, 

it  is  clear  that  *whatever  may  be  the  law  of  England  and  the       [  *902  ] 

English  authorities,   they  cannot  be  permitted   to  overrule  the 

principles  of  Scotch  law  and  Scotch  cases.     The  Scotch  law  admits 

a  demand  like  the  present ;  this  is  the  proper  form  of  proceeding  to 

enforce  it ;  and  the  direction  of  the  Judge  at  the  trial  was  right, 

and  the  interlocutors  must  be  affirmed.     But  even  the  English 

authorities  show  that  this  action  is  maintainable  in  its  present  form; 

and  Biishv.Steinman  (2),  and  Matthews  v.  The  West  Middlesex  Water- 

works  Company  (3),  prove  that  the  judgment  of  the  Court  below  has 

proceeded  on  correct  principles  of  law,  and  ought  to  be  affirmed. 

The  Lord  Chancellor  : 

In  this  case,  my  Lords,  there  is  supposed  to  be  somewhat  of  conflict 

of  decisions  in  this  country  and  in  Scotland,  upon  a  point  raised 

on  the  construction  of  an  Act  of  Parliament.     The  earliest  case  in 

Scotland  occurred  in  the  year  1798 ;   the  English  cases  go  upon 

principles  established  at  a  much  earlier  period ;  notwithstanding 

which,  the  earlier  decisions  of  the  Courts  of  England  have  been 

objected    to  in    the   argument,   as   attempting    to    overrule    the 

decisions  of  the  Courts  of  Scotland.     It  is  important  to  preserve 

the  law  of  Scotland  where  it  really  differs  from  that  of  England ; 

but  where  that  is  not  so,  and  no  principle  of  conflicting  law  is 

involved,  it  is  a  reproach  to  any  system  of  law  that  there  should 

be,  in  matters  of  the   same  kind  and   on  subjects  of  the  same 

legislation,  a  different  rule  of  construction  applied  in  one  part  of 

the  kingdom  and  in  another.     In  looking  into  the  authorities  in 

this  case,  I  have  in  vain  sought  for  a  rule  of  Scotch  law  *peculiar       [  *^<^^  ] 

to  that  country ;  and  in  the  English  law,  I  find  that  the  principle 

on  which  the  liability  of  employers  is  founded,  was  fully  recognized 

in  the  time  of  Lord   Holt   in  Lane  v.  Cotton  (4),  and  applied  in 

Bush  V.  Steinman  (2),  where  it  was  pushed  to  its  fullest  extent. 

Indeed,  there  is  one  Scotch  case,  that  of  Linuood  v.  Van  Hathom  (5), 

• 

(1)  Bk.  iii.  tit.  1,  s.  15.  (3)  3  Camp.  403. 

(2)  1   Bos.  &  P.  404.     [Overruled,  (4)  12  Mod.  488. 

Reedie  v.  L,  d:  N,   W.  By.  Co.  (1849)  (5)  Fac.  Coll.  11  March,  1817. 

4  Ex.  244,  20  L.  J.  Ex.  65.] 
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DuKCAN  which  is  much  more  restrictive  in  respect  to  the  liability  of 
FindlItbb.  trustees  than  some  of  the  English  cases,  and  certainly  more  so 
than  the  case  I  have  just  mentioned.  But  it  is  supposed  that  the 
regulations  of  the  law  are  not  the  same  in  both  countries  upon 
this  pomt.  When  trusts  are  created,  it  is  plain  that  for  the  public 
benefit  the  Courts  should  have  a  common  principle  of  dealing 
with  them,  on  which  might  be  engrafted  such  special  rules  as  it 
seemed  advisable  to  adopt  on  account  of  the  particular  circum- 
stances of  one  or  other  of  the  two  countries.  In  England,  we 
have  long  held  that  trustees  of  a  turnpike-road  are  not  liable  in 
cases  of  this  sort:  Baker  v.  Hanns  (i),  Humphries  v.  Mears  (2), 
and  Hall  v.  Smith  (3).  In  all  these  cases  it  was  distinctly  held 
that  such  trustees  are  not  answerable  but  for  their  own  personal 
default.  There  is  another  class  of  cases  in  which  it  has  been 
decided  that  trustees  exceeding  the  authority  given  them  may  be 
personally  liable,  but  keeping  within  it  they  are  not  answerable. 
In  this  instance  there  is  no  pretence  for  setting  up  personal 
liability.  In  some  cases,  it  is  true,  a  person  injured  may  be 
without  a  remedy ;  but  the  fact  that  he  may  be  so  will  not  alter 
the  principle  of  law  which  was  left  him  in  that  situation.  The 
r  '904  ]  Bntish  *Plate  Oluss  Company  v.  Meredith  (4),  and  Boidton  v. 
Crowther  (o),  the  former  decided  in  1792,  are  cases  that  may  be 
referred  to,  as  showing  that  where  trustees  or  commissioners  are 
appointed  under  a  public  Act,  they  are  not  responsible  for  the 
consequences  of  an  act  done  within  the  scope  of  their  authority. 
In  both  these  cases,  if  the  plaintiff  had  obtained  a  judgment, 
it  would  have  been  against  a  public  body  as  such,  and  it 
was  not  therefore  necessary  to  consider  the  question  of  the 
personal  liability  of  the  trustees.  In  Hall  v.  Smith  (8),  Lord 
Wynford  said,  **  If  commissioners  under  an  Act  of  Parliament 
order  something  to  be  done  which  is  not  within  the  scope  of 
their  authority,  or  are  themselves  guilty  of  negligence  in  doing 
that  which  they  are  empowered  to  do,  they  render  themselves 
liable  to  an  action  ;  but  they  are  not  answerable  for  such 
as  they  are  obliged  to  employ."  The  true  distinction  is  here 
taken,  and  the  law  thus  laid  down  has  ever  since  been  recognized 
in  England. 

The  first  action  in  Scotland,  Lines  v.  The  Magistrates  of  the 

(1)  16  R.  R.  370  (4  M.  &  S.  26).  (4)  4  T.  R.  794. 

(2)  1  Man.  &  Ry.  187.  (5)  26  R.  R.  528  (2  B.  &  C.   703;  4 

(3)  2  Bing.  156.  Dowl.  &  Ry.  145). 
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City  of  Edinburgh,  occurred  in  Februarj^  1798,  and  is  reported      Duncan 
in  Morrison  (i).     It  is  in  substance  this,  that  a  person  receiving    findlateb. 
a  material  injury  from  falling  during  the  night  into  a  temporary 
pit  in  one  of  the  lanes  of  a  burgh,  was  found  entitled  to  damages 
from  the  magistrates,  although  a  considerable  degree  of  precaution 
had  been  used  by  those  who  dug  the  pit  to  prevent  such  accidents. 
But  that  case  proceeded  almost  entirely  on  the  principle  that  it 
was,  by  the  Scotch  law,  the  duty  of  the  magistrates  *to  see  that,       [  *905  ] 
in  every  operation   carried  on  within  the  burgh,  sufficient  pre- 
cautions were  taken  for  the  safety  of  the  passengers  :  and  on  that 
ground  the  judgment  expressly  proceeded.     At  that  time,  therefore, 
the  rule  now  considered  part  of  the  law  of  Scotland  could  not  have 
been  established.     Then   come  the    Waddell  cases  (2).     Whether 
the  finding  in  those  cases  against  the  trustees  was  right  or  wrong, 
is  a  matter  that  cannot  affect  the  present,  for  it  was  there  expressly 
found  that  there  had  been  culpable  negligence  on  the  part  of  the 
defendants   in  removing  the   stones.     Then   comes  the  case  of 
ArLaghlan  v.  The  Road  Trustees  of  Wigton  (a),  which  occurred  in 
1820,  and  is  supposed  to  overrule  in  Scotland  the  principle  to 
be  drawn  from  the  English  cases.     But  that  was  what  we  should 
call  here  a  Nisi  Prius  case,  and  was  not  affirmed  by  the  Judges 
in  the  Court  above:   it  cannot  therefore  possess  more  than   a 
secondary  degree  of  authority.     MiUer  v.   The  Road  Trustees  of 
Colder  (4),  in  1827,  was  another  case  of  the  same  sort,  and  was 
also  not  taken  before  the  full  Court  of  Session ;  and  Aitken  v. 
Peehleshire  Tntstees,  in  1836,  is  subject  to  the  same  observation. 
Besides,  in  the  last  two  cases  the  liability  of  the  trustees  was 
assumed,  and  consequently  neither  of  them  can  be  an  authority 
in  the  present  argument.     Mitchell  v.  The  Police  of  Edinburgh  (6), 
and   other   cases  of  a  similar  sort,  are  likewise  inapplicable,  as 
they  all  depended  on  the  particular  circumstances  of  the  cases, 
or  the  particular  words  of  a  statute.     Such  is  the  state  of  opinion 
to  be  collected  from  the  cases  among  the  Scotch  lawyers.     The 
Judges  in   Scotland  say  that  the  law  is  established   there,   and 
that  the  practice  is  in  *conformity  with  the  decision  in  this  case  ;       [  •906  j 
but  when  we  come  to  examine  the  authorities,  this  does  not  appear 
to  be  the  case.     If  the  decisions  had  been  such  as  are  supposed, 
and  had  proceeded  on  an  erroneous  view  of  the  law,  it  would 

(1)  MoiT.  13189.  (4)  4  Murray,  563. 

(2)  2  Murray,  201—211.  (5)  11  Shaw  &  Duiil.  2S7. 

(3)  4  Murray,  216. 
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Duncan  a  conclusion  on  this  case.  But  though  that  would  show  that, 
FiNDLATBB.    ^^  ^^^^^^  ^6  a  principle  of  the  *  Scotch  law  to  support  the  present 

[  *^9  ]  decision,  and  that  if  all  the  authorities  hitherto  have  laid  down 
one  rule,  that  rule  must  in  this  case  be  followed  in  preference 
or  even  in  opposition  to  the  rule  which  would  have  prevailed 
had  any  man  in  England  brought  the  question  before  our  Courts, 
yet  I  hold  it  to  be  clear,  nothing  more  so,  that  if,  on  the  contrary, 
the  Scotch  law  is  silent,  if  there  is  not  any  case  nor  any  authority 
of  any  text-writer  at  variance  with  the  principle  on  which  the 
matter  would  be  decided  in  the  English  law,  we  are  bound  in 
such  a  case  as  this,  when  we  are  construing  a  British  Act  of 
Parliament,  where  there  is  no  decision  against  us,  to  yield  to 
the  doctrine  which  would  regulate  us  in  our  own  Courts,  in  order 
to  avoid  the  inconvenience  of  different  rules  of  law  existing  in 
two  countries  having  the  most  constant  intercourse  and  living 
under  the  same  Government,  and  subject,  so  far  as  the  highest 
Court  of  Appeal  is  concerned,  to  the  decision  of  the  same  supreme 
tribunal.  There  may  be  decisions  or  there  may  be  principles 
opposed  to  our  taking  such  a  course.  That  there  was  no  such 
decision  previous  to  1820  is  admitted,  that  all  the  cases  which 
have  been  decided  have  been  upon  the  terms  of  particular  turnpike 
trusts  is  not  denied ;  that  therefore  no  general  rule  has  been 
laid  down  by  the  Scotch  Courts  may  be  taken  as  admitted,  but 
it  may  be  that  some  case  has  been  decided  extending  the  liability 
of  persons  for  the  acts  of  their  agents  beyond  the  limit  assigned 
to  it  by  the  law  of  England.  But  such  is  not  the  fact;  on  the 
contrary,  it  is  found  that  the  liability  of  the  principal  is  more 
restricted  there  than  here.  Such  a  case  as  that  of  Bmh  v. 
St€inman^(i)  which  was  satisfactorily  decided  here,  if  it  had  happened 
in  Scotland,  would  not  have  been  so  decided  there,  for  the  reason 

[  *9io  ]  I  have  just  mentioned.  The  rule  of  liability,  and  its  *reason, 
I  take  to  be  this  :  I  am  liable  for  what  is  done  for  me  and  under 
my  orders  by  the  man  I  employ,  for  I  may  turn  him  off  from 
that  employ  when  I  please:  and  the  reason  that  I  am  liable 
is  this,  that  by  employing  him  I  set  the  whole  thing  in  motion  (2) ; 

(1)  Nowovemiled,  seep.  261?}.  above,  business.      She  wanted  to  send  out 

(2)  The  Court  of  Queen's  Bench,  in  some  com  to  a  customer,  and  for  this 
Wanstall  v.  Pooley,  Mich.  Term,  1841,  purpose  she  employed  a  person  who 
acted  upon  this  principle  in  a  very  occasionally  worked  for  her  brother, 
decided  manner.  A  comfactor  was  and  who  at  the  time  of  such  employ- 
absent  from  his  shop,  and  during  his  ment  was  in  a  state  qt  inebriety.  This 
absence     his     sister     managed     the  man  (contrary  to  the  practice  of  the 
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and  what  he   does,  being  done   for  my  benefit   and   under   my 
direction,  I  am  responsible  for  the  consequences  of  doing  it. 

In  the  present  case,  I  am  of  opinion  that  the  Scotch  law  does 
not  in  any  manner,'  by  way  of  practice,  doctrine,  or  general 
principle^  allow  this  fund  to  remain  liable.  So  that  I  hold  it 
to  be  my  duty,  sitting  here,  to  set  right  the  course  which  the 
Courts  in  Scotland  have  taken.  That  will  be  done  by  reversing 
the  interlocutors  in  this  case.  This  case  will  not  then  be  incon- 
sistent with  any  decision,  but  will  be  consistent  with  the  general 
principles  of  the  Scotch  law ;  and  not  only  so,  but  consistent  at 
the  same  time  with  the  settled  law  of  England.  All  the  inter- 
locutors must  be  reversed.  The  costs  of  the  appeal  must  of 
course  be  given,  but  I  do  not  think  that  the  respondent  ought 
to  be  saddled  with  the  costs  of  the  Court  below. 

Interlocutors  reversed. 


Duncan 

r. 
FiNDLATEB. 


Appeal  pbom  the  Court  of  Session. 
STEWART    V.    STEWART    and    Others. 

(6  Qark  &  Finnelly.  911—971 ;  S.  C.  Macl.  &  R.  401.) 

Family  arrangement— Foreign  law — Client  and  agent. 

The  widow,  brother,  and  sister  of  an  American  who  died  in  Italy,  leaving 
considerable  personal  estate  in  the  hands  of  trustees  in  Scotland,  agreed, 
by  advice  of  their  law  agent,  to  compromise  their  respective  claims  to  the 
succession  by  taking  equal  shares.  The  widow,  after  receiving  her  share, 
brought  an  action  in  Scotland  to  rescind  the  agreement,  on  the  ground  of 
having  thereby  sustained  injury  through  ignorance  of  her  legal  rights  and 
the  erroneous  advice  of  the  law  agent.  There  was  no  allegation  of  fraud 
against  him  or  against  the  parties  to  the  agreement : 

Held  that,  although  the  fair  inference  from  the  evidence  was  that  she  was 
ignorant  of  her  legal  rights,  and  would  not  have  entered  into  the  agreement 
had  she  known  them,  yet,  as  the  extent  of  her  ignorance  and  of  the  injury 
sustained  was  doubtful,  and  there  was  no  proof  of  fraud  or  improper 
conduct  on  the  part  of  the  agent,  she  was  bound  by  his  acts  and  affected 
by  the  knowledge  which  he  was  presumed  to  have  of  hor  rights,  and  was 
therefore  not  entitled  to  disturb  the  arrangement. 

This  was  an  appeal  against  interlocutors  (judgments  or  orders) 

pronounced  in  an  action  brought  by  the  appellant  to  reduce  (set  aside) 

an  agreement  into  which  she  had  entered  with  the  above-named 

respondent  and  another  person,  who  was  not  a  party  to  the  action. 

person,  on  the  ground  that  the 
employment  of  a  tipsy  man  was  an 
act  of  negligence,  and  that  by  such 
employment  he  set  the  whole  thing  in 
motion,  and  must  therefore  be  answer- 
able  for  the  consequences. — MS. 


comfactor*8  shop)  took  out  the  com  on 
a  small  warehouse  truck,  which  he 
negligently  left  in  the  road,  whereby 
a  person  driving  along  in  a  chaise  was 
injured.  The  comf actor  was  held 
liable  in  an  action  at  the  suit  of  this 
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Lord 
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Stbwabt         [The  objects  of  the  action,  and  the  questions  which  were  argued 
Stewart,     and  considered,  sufficiently  appear  from  the  speech  of] 

1839,         The  Lord  Chancellor  : 

*  The  object  of  this  suit  was  to  set  aside  a  deed  or  agreement 

[  •♦■>4  ]  signed  by  the  pursuer  on  the  12th  of  February,  1831,  by  which  she 
and  the  defender,  the  brother,  and  Mrs.  Tennent  the  sister,  of  the 
pursuer's  late  husband,  entered  into  an  arrangement  as  to  various 
matters  of  dispute,  which  had  arisen  between  them,  respecting  the 
property  of  the  pursuer's  late  husband.  A  subsequent  arrangement 
having  been  made  between  the  pursuer  and  Mrs.  Tennent,  the 
present  contest  is  only  with  the  brother.  The  summons  stated  three 
grounds  for  the  relief  prayed :  first,  an  objection  in  form,  which  has 
not  been  relied  upon;  secondly,  that  the  pursuer  was  induced  to  sign 
the  agreement  in  ignorance  of  her  rights,  being  misled  by  those  who 

[  *955  ]  acted  at  the  same  time  as  her  agents  *and  as  agents  for  the  other 
parties  to  it;  and  thirdly,  that  she  was  at  the  time  ignorant  of  the 
existence  of  a  will  executed  by  her  husband,  by  which  he  gave  her 
all  his  personal  property ;  or  at  least  that  the  effect  of  the  will  was 
overlooked  by  her,  and  that  the  agreement  or  deed  which  she  asks 
to  be  set  aside  proceeded  upon  the  footing  that  no  such  will  existed. 
It  is  important  to  examine  the  facts  recited  in  the  deed  in 
question  ;  and  then,  by  comparing  them  with  the  facts  proved,  to 
consider  how  far  they  were,  by  misrepresentation  or  omission,  incon- 
sistent with  the  truth.  The  deed  states  the  succession,  in  1815,  of 
the  plaintiff's  husband,  to  certain  entailed  estates  in  Scotland,  and 
that,  it  being  uncertain  whether  he  (then  residing  in  and  being  a 
native  of  the  United  States  of  America),  or  his  uncle,  or  the  defender, 
was  entitled,  they  had  agreed  that  the  party  in  possession  should 
pay  to  each  of  the  others  one-fourth  of  the  income  during  his  own 
life,  and  during  such  time  as  his  widow  might  receive  dower;  that 
Frederick,  who  possessed  the  estates,  had  not  paid  anything  to  the 
defender  under  their  agreement;  that  Frederick,  being  advised  that 
the  entail  was  not  effectual,  instituted  a  suit  in  the  Court  of  Session 
against  the  heirs  of  entail,  and  in  1827  obtained  an  interlocutor, 
declaring  that  he  might  sell  the  estates,  but  that  he  was  bound  to 
reinvest  the  purchase  money ;  that  he  appealed  from  that  interlocutor 
to  the  House  of  Lords,  but  died  before  the  appeal  was  determined ; 
that  in  1824  Frederick  sold  part  of  the  estates,  and  in  1827  other 
part,  and  died  on  the  20th  of  May,  1827 ;  that  an  action  had  been 
brought  by  the  purchaser  of  part  of  the  estate,  to  have  his  title 
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confirmed,  or  for  repayment  of  the  purchase-money,  which  was  stewabt 
still  depending,  and  that  it  had  been  determined  on  the  appeal  by  steWabt. 
*the  House  of  Lords  that  there  was  no  obligation  to  reinvest  the  [  ♦966  ] 
purchase-money  of  the  estates ;  and  consequently  that  the  price 
must  be  considered  as  falling  under  a  certain  trust-deed  of  settle- 
ment, one  of  several  deeds  before  recited.  The  deeds  so  recited 
were,  first,  a  moi-tis  causa  deed  executed  by  Frederick,  securing, 
under  the  powers  of  the  entail,  l,000i.  to  Mary,  his  only  child  by 
his  first  marriage:  secondly,  heritable  bonds,  securing  to  the 
appellant  1001.  per  annum,  but  which  bonds  are  stated  to  have 
been  renounced  by  her :  thirdly,  a  bond  of  provision,  securing  to 
his  children,  with  the  former  provisions,  all  he  could  by  law 
charge  upon  the  estate ;  that  is,  to  one  -child  one  year's  rent ;  to 
two  or  more,  three  years'  rent :  fourthly,  a  bond  of  annuity  and 
provision,  securing  to  his  wife  800i.  per  annum:  fifthly, instruments 
making  certain  provisions  for  his  brother  and  sister,  in  the  event 
of  his  being  found  to  have  dominion  over  the  purchase-money: 
and,  lastly,  a  trust-deed  of  settlement,  whereby  he  gave  and 
disponed  his  whole  heritable  estate  and  effects  in  Great  Britain  to 
trustees,  of  whom  Mr.  Wardlaw  was  one,  and  whom  he  appointed 
his  executors,  upon  trust  to  pay  his  debts  and  legacies,  and  then 
one-third  of  the  income  to  his  wife  for  life,  the  foresaid  annuity 
(800Z.)  to  be  taken  in  part,  and  to  pay  over  and  divide  the  residue 
amongst  his  children,  to  be  paid  at  twenty-one  or  marriage :  That 
he  left  only  two  children,  Mary  by  his  first  marriage,  who  died  in 
August,  1829,  and  Letitia  by  the  appellant,  who  died  in  January, 
1880 ;  and  that  it  was  uncertain,  owing  to  various  circumstances, 
upon  whom  had  devolved  the  right  of  succession  to  the  prices  of 
the  said  lands  so  far  as  unconsumed,  and  to  the  other  personal 
estate  left  by  him  and  his  daughters,  and  conflicting  opinions 
were  entertained  on  the  point  by  different  ^eminent  counsel  at  [  *957  ] 
the  Scottish  Bar,  and  that  a  trial  at  law  of  the  very  intricate  ques- 
tions arising  thereon  must  be  attended  with  very  general  delay, 
expense,  and  uncertainty:  Therefore  the  parties  agree  that  the 
free  proceeds  of  the  whole  estate  and  effects  left  by  Frederick  and 
his  daughters  in  Great  Britain  or  elsewhere  in  Europe,  other  than 
the  entailed  estates,  should  be  equally  divided  between  the  appellant, 
the  respondent,  and  Mrs.  Tennent.  But  it  was  agreed  that  this 
arrangement  should  not  extend  to  any  part  of  the  entailed  estates 
unsold,  or  ineffectually  disposed  of  at  the  time  of  Frederick's  death, 
nor  to  any  estate,  property,  or  effects  of  him  or  of  his  daughters  in 


270  1889.    H.  L.     6  CL.  &  FIN.  957—958.  [r.r. 

Stewart  America ;  the  appellant  taking  such  one-third  in  full  of  all  other 
Stbwabt.  demands  in  right  of  her  husband  or  of  his  daughters,  and  the 
respondent  taking  his  one-third  in  full  of  his  claim  under  the 
agreement  with  Frederick  and  their  uncle  in  America;  and  all 
declaring  that  any  testament  which  Frederick  had  executed,  if 
any  such  there  were,  in  reference  to  his  property  in  America, 
should  take  effect  without  being  affected  by  the  agreement. 

It  is  to  be  observed  that  there  is  no  inaccuracy,  in  point  of  fact, 
in  the  statements  of  this  deed,  which  could  have  misled  the 
pursuer,  of  the  two  points  relied  upon  by  her,  namely,  the  will 
of  Frederick  disposing  of  his  personal  estate,  and  the  widow's  title 
to  the  jus  relkta.  The  existence  of  a  will  is  referred  to  as  affecting 
property  in  America,  and  the  share  of  the  widow  under  the  agree- 
ment is  expressed  to  be  in  full  of  dower,  jointure,  annuity,  terce 
of  lands,  third  or  half  of  moveables,  and  everything  else  which  she 
could  ask  or  claim  through  the  decease  of  her  husband  or  his  said 
daughters,  or  either  of  them,  any  manner  of  way.  It  is,  however, 
[  *938  ]  contended  that  the  pursuer  entered  into  *this  arrangement  in 
ignorance  of  her  rights  upon  both  these  grounds;  which  rights, 
it  is  said,  were  such,  that  if  they  had  been  understood  by  her, 
would  have  prevented  her  from  acceding  to  the  terms,  as  she 
only  had  thereby  secured  to  her  what  she  was  at  all  events  entitled 
to ;  and  that  she  thereby  simply  renounced,  in  the  event  of  a  suit, 
all  chance  of  a  favourable  decision  in  her  favour  upon  the  points 
really  in  doubt. 

It  is  necessary  to  examine  accurately  the  evidence  in  the  cause 
as  to  these  two  points,  before  the  application  of  the  principles  of 
law  to  the  case  can  be  usefully  considered.  In  the  first  place,  it 
is  to  be  observed,  that  there  is  not  the  slightest  ground  for 
imputing  any  fraud,  procurement,  or  misrepresentation  on  the 
part  of  Professor  Stewart,  the  other  party  to  the  negotiation. 
Indeed,  no  attempt  was  made  to  rest  the  pursuer's  case  upon  any 
conduct  of  his;  Mr.  Wardlaw  must,  I  think,  be  considered  as 
acting  for  both  parties,  as  he  corresponded  with  both  upon  the 
proposed  compromise,  and,  before  it  was  concluded,  was  in  fact 
agent  for  both ;  and  it  is  upon  his  conduct  that  the  pursuer 
principally  relies.  After  carefully  examining  all  the  documents 
in  evidence,  I  have  no  difficulty  in  concurring  in  the  opinion 
expressed  by  all  the  Judges  in  the  Court  below,  that  there  is  no 
ground  for  imputing  any  improper  motive  to  Mr.  Wardlaw,  or 
any   intention   to  favour   the  respondent  at  the  expense  of  the 
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appellant.     There  are,  indeed,  but  two  circumstances  upon  which      Stbwaet 

any  argument  in  support  of  such  a  supposition  can  be  founded,     stbwabt. 

The  first  is  his  letter  of  the  2nd  of  October,  1830,  observed  upon 

by  Lord  Medwyn  (i),  and  the  other  is  the  fact  that  Professor 

Stewart  consulted  other  counsel  before  *he  signed  the  agreement,       [  *9o9  ] 

by  which  it  is  inferred  that  he  had  obtained  information  upon  the 

rights  of  the  parties  which   the  appellant   had  not.    As  to  the 

latter,  I  do  not  find  it  in  evidence  what  this   advice  was;   and 

when  I  see  that  the  appellant  had  seen  the  opinion  of  Mr.  Jeffrey 

and  of  Mr.  Rutherfurd  upon  the  whole  case,  in  which  the  will  in 

question  is  brought  under  notice,  I  cannot  think  the  fact  of  another 

opinion  having  been  taken  by  Professor  Stewart  of  any  importance. 

As  to  the  expression  in  the  letter  of   the  2nd  of  October,  1830, 

"  Mrs.  C- Stewart  has  never  written  to  me  withdrawing  her  consent, 

although  the  decision  in  the  House  of  Peers  has  given  the  case  a 

better  aspect  in  her  favour:  "  it  does  not  appear  why  that  decision 

should  have  induced  her  to  withdraw  her  consent.     If,  indeed, 

the  decision  had  been  the  other  way,  there  would  not  have  been 

anything  upon  which  the  agreement  could   operate;   but  as  the 

proposition  was  made  in  contemplation  of  such  a  decision,  there 

seems  no  reason  why  either  party  should,  upon  its  taking  place, 

wish  to  withdraw  from  it.    I  must  therefore  assume,  because  such 

I  think  to  be  the  result  of  the  evidence,  that  Mr.  Wardlaw  acted 

fairly,  honestly,  and  to  the  best  of  his  judgment  in  concluding  the 

arrangement  complained  of,  and  that  the  pursuer's  case  must 

stand  upon  an  imputed  error  in  law  of  the  common  agent. 

Of  the  principal  question  which  existed  between  the  parties,  it 
is  not  necessary  to  say  much:  I  mean  that  of  the  domicile  of 
the  appellant's  husband.  The  circumstances  created  a  serious 
difficulty:  the  facts  were,  I  think,  fairly  stated  for  the  opinion 
of  two  eminent  lawyers  in  Scotland.  They  thought  the  case 
doubtful,  and  recommended  a  compromise;  and  if  the  division 
of  the  property  had  taken  place  upon  the  *principle  of  the  chances  [  *960  ] 
of  succession,  equal  to  both  parties,  upon  that  question  there  could 
have  been  no  pretence  for  impeaching  the  arrangement. 

Upon  the  question  of  the  will  I  have  felt  no  difficulty :   no  doubt, 

(1)  [In  his  judgment  given  in  the  her  consent,  although  the  decision  of 

Court  below.      The    passage    of    the  the  House  of  Peers  has  given  the  case 

letter    (Mr.    Wardlaw    to    Professor  a  better  aspect  in  her  favour ;  and,  if 

Stewart)  cited  by  Lord  Medwyn  ^as  I  had  got  your  approbation,  I  should 

as  follows: — "Mrs.  Campbell  Stewart  at  this  time  have  gone  and  got  the 

has  never  written  to  me  withdrawing  agreement  finally  concluded."] 
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stswabt  the  terms  used  are  general  enough,  taken  by  themselves,  to  pass 
stewabt.  personal  property  of  every  description ;  but  it  is  equally  clear  that 
such  was  not  the  testator's  intention.  By  his  bonds  of  provision 
in  favour  of  his  wife  and  children,  and  by  the  trust  disposition  of 
the  2nd  of  September,  1826,  he  had  disposed  of  all  he  could  dispose 
of  in  Great  Britain.  He  made  the  will  in  question  on  the  16th  of 
March,  1827,  giving  indeed  his  personal  estate  to  his  wife,  but 
referring  to  no  subject-matter  except  what  was  in  America.  He 
then,  in  May,  1827,  executed  bonds  in  favour  of  his  brother  and 
sister,  out  of  the  proceeds  of  his  Scotch  estates ;  and  by  a  writing 
holograph,  found  by  his  widow  with  the  trust  disposition  and  will, 
he  directs  the  will  to  be  sent  to  America,  and  mentions  the  trust 
disposition  as  disposing  of  the  property  in  Scotland.  This  will 
the  appellant  had  in  her  possession  during  the  whole  negotiation, 
and  it  does  not  appear  that  Mr.  Wardlaw  had  any  knowledge  of  it. 
Indeed  the  appellant's  letter  of  the  17th  of  March,  1882,  admits 
that  he  had  not,  but  the  agreement  of  compromise  refers  to  it  as 
applying  to  American  property  only.  On  the  24th  of  December, 
1882,  the  appellant,  having  objected  to  the  division  of  the  funds 
under  the  agreement,  demanded  1,0002.  more  from  the  respondent, 
stating  that  she  was  desirous  of  completing  the  agreement,  but 
that  she  would  not  complete  it  on  any  other  terms ;  and  on  the 
21st  of  January,  1832,  she  gave  a  receipt  for  1,000Z.  to  the 
respondent,  which  stated  that  it  was  paid  in  terms  of  the  proposal 
[  *96i  ]  contained  in  the  letter  of  the  24th  of  December,  and  ^agreed  to  by 
his  letter  of  the  20th  of  April ;  although  she  had,  before  that  time, 
made  a  claim  to  all  the  property,  upon  the  expression  used  in  the 
will,  as  appears  by  her  letter  of  the  17th  of  March,  1882.  Under 
these  circumstances,  it  is  not  matter  of  surprise  that  the  appellant 
did  not,  in  the  first  instance,  claim  the  property  in  Scotland  under 
the  will ;  or  that,  having  at  last  set  up  such  claim,  she  abandoned 
it,  and  agreed  to  confirm  the  agreement  without  reference  to  it : 
clearly,  after  this,  there  can  be  no  question  of  impeaching  the 
compromise  upon  any  supposed  title  of  the  appellant  to  the 
property  in  Scotland  under  the  will. 

The  only  question  of  any  difficulty  remains  to  be  considered ; 
namely,  the  right  of  the  appellant,  upon  her  husband's  death, 
to  repudiate  the  provision  he  had  made  for  her,  and  to  claim 
her  jus  relictce.  As  to  this,  the  facts,  as  I  collect  them  from 
the  very  numerous  documents  in  the  case,  were  these:  At  the 
time  of  the  death  of  the  appellant's  husband,  he  had  sold  most, 
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but  not  all,   his  entailed  estates.     The   Court  of   Session  had     Stewart 

declared  that  he  had  a  right  so  to  do,  but  that  he  was  bound     Stewart. 

to  reinvest  the  purchase  monies ;  against  which  latter  declaration 

he  had  appealed  to  this  House,  which  appeal  was  then  pending. 

In  the  disposition  of  his  property  he  had  provided  for  either 

event.    If  the  judgment  was  to  be  affirmed,  and  the  property 

was  therefore  to  pass  to  the  heirs  of  entail,  he  had,  to  the  extent 

of  his  powers,  charged  upon  the  estate  provisions  for  his  wife 

and  daughters:   and  by  the  trust   disposition,   he  had,  in  the 

event  of  that  judgment  being  reversed,  ^iven  to  his  wife  a  life 

income  in  one-third,  and  the  residue  equally  between  his  daughters. 

In  the  one  case,  it  is  stated  that  the  widow's  income  would  be 

600i.  per  annum,  and  in  the  other  800i. ;  but  in  neither,  according 

to  his  disposition,  *would  she  have  any  power  over  any  part  of       [  *^^^  1 

the  capital.     It  is  quite  clear  that,  pending  the  appeal  to  the 

House  of  Lords,   she  could  not  repudiate  the   provisions    and 

claim  the  jus  relicta,  because,  in  the  event  of  the  judgment  being 

affirmed,  there  would  be  no  fund  upon  which  it  would  operate : 

and  if  she  had  been  apprised  of  her  right  to  elect,  it  is  hardly 

to  be  supposed  that  she  would  have  exercised  it  as  against  her 

own  daughter  and  her  daughter-in-law.     It  appears,  in  fact,  that 

she  did  take  the  benefit  of  the  provisions;   indeed,  the   receipt 

she  gave  to  the  respondent  on  the  21st  of  January,  1882,  was 

expressed  to  be  on  account  of  the  annuity  payable  to  her  from 

the  estate  of  her  husband  to  February,  1881,  the  date  of  the 

agreement,  by  which  she  in  terms  renounced  all  the  provisions 

made  for  her  by  her  husband.     "The  jointure,  dower,  terce  of 

lands,   half  or  third  of  moveables,   and  everything  else  which 

she  could  ask  or  claim  through  the  decease  of  her  husband  or 

his  daughters,   or  either  of  them,  any  manner  of  way.*'     But 

this  acceptance  of  his  provisions  and  this  renunciation  of  her 

rights  as  widow,  ought  not,  it  is  said,  to  prejudice  her,  but  that 

the  compromise  ought  to  be  set  aside,  because  she  was  ignorant 

of   her  right  to   repudiate  the  provisions,  and  to  claim  the  jus 

relict/B ;  and,  notwithstanding  some  passages  in  her  letters,  which 

were  relied  upon  to  prove  the  contrary,  I  think  that  the  fair 

result  of  the  evidence,  unless  she  had  for  some  reason  abandoned 

it,  is  that  she  was  not  aware  of  her  having  any  such  right,  and 

that  the  agreement  was  concluded  upon  the  supposition    that 

her  only  title  against  her  husband's  property  was  to  the  provisions 

he  had  made  for  her.    I  think  it  equally  clear  that  such  was  the 
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Stewart     impression  upon  Mr.  Wardlaw*s  mind;   for  such  were  his  repre- 

Stkwabt.     sentations,  both  to  the  *appellant  and  to  the  respondent.     But 

[  *9r>3  ]       whether  this  arose  from  any  misapprehension  of  the  rule  of  law, 

or  from   his   knowledge  of    any  act  of    hers    amounting  to  or 

regulating  her  election,  does  not  appear. 

It  is  to  be  observed  that  in  the  memorial  or  case  submitted  to 
Mr.  Jeffrey  and  Mr.  Butherfurd,  the  facts  material  to  raise  this 
question  are  fully  and  fairly  stated ;  and  the  6th  question  put 
is,  whether  Mr.  Stewart's  widow  was  entitled  to  any  share  of 
the  succession ;  to  which  the  answer  is,  *^  on  the  supposition  of 
the  law  of  Scotland  regulating  the  succession  of  Mrs.  Stewart 
and  her  children,  in  which  view  alone  this  question  is  of  import- 
ance, we  are  of  opinion  that  the  widow  has  no  right  whatever 
to  any  part  of  the  funds  except  in  so  far  as  she  claims  her  share 
of  the  goods  in  communion  or  under  Mr.  Stewart's  trust-deed." 
This  opinion  was  sent  to  the  appellant  in  a  letter  from  Mr. 
Wardlaw,  dated  6th  of  April,  1880,  in  which  he  tells  her  that 
from  the  opinion  she  will  find  that  if  the  law  of  Scotland  is  to 
be  the  rule,  she  would  get  none  of  the  money  except  the  annuity 
for  life:  whereas  by  the  proposed  division  into  three  parts  she 
would  have  20,0(X)Z.,  which  would  leave  an  income  of  about  800/. 
per  annum,  and  that  capital  at  her  own  disposal.  This  certainly 
does  not  accurately  represent  the  opinion  it  purports  to  explain, 
unless  he  knew  of  facts  excluding  her  election :  and  if  he  did  not, 
it  is  to  me  evident  that  this  inaccuracy  was  unintentional.  Indeed 
it  appears  that  Mr.  Wardlaw  submitted  a  draft  of  the  agreement 
to  the  same  counsel,  in  which  Mrs.  Stewart,  in  consideration 
of  the  one-third  of  the  proceeds  of  the  sales,  renounces  all  other 
claims ;  and  in  the  letter  to  Mr.  Butherfurd,  which  accompanied 
it,  represents  it  as  in  conformity  to  the  advice  they  had  given, 
and  desires  him  to  approve  the  draft,  if  thought  applicable  to  the 
[  *964  ]  ^circumstances.  The  draft  was  approved.  It  stated  all  the  facts 
upon  which  the  appellant's  right  to  claim  the  jus  rdict<B  depends. 
The  inadequacy  of  the  consideration  now  relied  upon,  regard 
being  had  to  such  right,  was  as  much  submitted  to  the  con- 
sideration of  those  eminent  counsel  as  it  could  have  been  to 
Mr.  Wardlaw ;  but  they  approved  of  the  draft,  which  they  were 
only  to  do  if  they  thought  it  applicable  to  the  circumstances ;  and 
thereby  may  be  supposed  to  have  approved  of  the  proposed  terms 
of  compromise,  without  again  raising  or  suggesting  the  point 
upon  which  it  is  now  sought  to  be  set  aside.    In  fact,  beyond 
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what  is  suggested  in  the  opinion  of  the  Srd  of  April,  1880,  the  Stewabt 
point  does  not  seem  to  have  occurred  to  any  of  the  parties ;  and  stew'akt. 
the  question  is,  whether  a  compromise  and  arrangement  fairly 
and  honestly  entered  into,  in  which  the  party  now  complaining 
acted  under  the  advice  of  a  professional  man,  who  called  to  his 
assistance  two  of  the  most  distinguished  counsel  of  the  Scotch 
Bar,  is  to  be  set  aside,  because  a  point  was  overlooked,  in  that 
party's  case,  which,  if  thought  of  at  the  time,  might  have  prevented 
her  from  agreeing  to  the  terms  proposed,  as  it  might  have  made 
a  very  material  difference  in  the  relative  situation  of  the  parties. 

It  must  not,  however,  be  assumed  that  the  pursuer  only  got 
what  she  must  at  all  events  have  been  entitled  to ;  because,  had 
she  at  that  time  repudiated  the  provision  made  for  her  by  her 
husband  and  claimed  the  jiis  relictce,  the  benefit  she  would  have 
taken  would  have  been  subject  to  reduction  from  some  of  the 
circumstances  alluded  to  by  the  respondent's  counsel ;  but  to 
those  I  think  it  unnecessary  to  advert,  because,  as  the  difference 
between  what  she  was  supposed  to  be  entitled  to  and  what  she 
might  have  derived,  was,  even  after  such  deductions,  considerable, 
the  principle  lyw  far  *such  an  oversight  will  entitle  a  party  [  *966  ] 
to  have  the  whole  arrangement  rescinded,  may  be  considered 
without  ascertaining  the  precise  extent  of  the  loss  it  may  be 
supposed  to  have  occasioned.  If, .  indeed,  it  had  appeared  that 
the  respondent  had,  upon  the  faith  of  this  compromise,  abandoned 
a  case  which  he  might  otherwise  have  prosecuted  against  a 
purchaser  for  setting  aside  the  sale  upon  the  ground  of  death- 
bed, an  answer  would  at  once  have  been  given  to  the  pursuer's 
case,  as  it  would  be  impossible  to  restore  the  respondent  to  his 
original  situation.  The  estate  in  question  is  not  enumerated  in 
the  exception  in  the  agreement,  but  the  exception  applies  to  all 
other  parts  of  the  estate  ineffectually  disposed  of,  which  it  would 
seem  must  include  a  sale  reducible  upon  the  ground  of  death-bed. 
I  do  not,  therefore,  rely  on  that  as  a  material  circumstance,  but 
proceed  to  consider  the  rule  of  law  in  this  country  and  in  Scotland 
with  reference  to  the  alleged  error  or  omission  in  the  legal  advice 
under  which  the  appellant  was  acting  when  she  executed  the 
deed  of  compromise  and  arrangement;  and,  in  doing  this,  it 
must  be  kept  in  mind  that  the  mistake  is  upon  a  point  of  law 
only,  and  that  not  of  foreign  law,  but  of  Scotch  law.  All  the  facts 
raising  the  point  of  law  were  fully  known  to  all  the  parties,  and 
the  point  of  law  mistaken,   or  not  attended  to,  was,   that  the 
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Stewart      pursuer  was  entitled  to  repudiate  the  provisions  made  for  her 

Stewabt.     by  her  deceased  husband,  and  to  claim  the  jus  relicUe ;  whereas 

the  negotiation  and  the  compromise  proceeded  upon  the  supposition 

that,  if  the  law  of  Scotland  was  to  prevail,  she  could  only  claim 

the  benefit  of  those  provisions. 

The  English  authorities  are  not  all  consistent,  though  in  the 
result  altogether  they  appear  to  establish  a  sufficiently  clear  principle. 
[  *966  ]  One  of  the  earliest  *is  Frank  v.  Frank  (i).  It  must  be  assumed 
that  the  fraud  there  alleged  was  not  proved,  but  there  being  no 
proof  of  the  recovery,  the  eldest  brother  had  given  up  the  freehold 
lands  to  the  younger,  without  consideration,  upon  a  misappre- 
hension of  fact ;  yet  the  Court  denied  him  any  relief,  upon  the 
ground  that  modus  et  conventio  inncunt  legem.  The  next  case  in 
point  of  date,  Catin  v.  Cann  (2),  although  often  quoted  upon  this 
subject,  and  though  valuable  as  recognizing  the  doctrine,  is  not, 
for  the  facts  of  it,  of  much  importance,  because  the  party  seeking 
to  be  relieved  from  the  agreement  of  compromise  failed  to  prove 
that  he  had  been  injured  by  it.  Lansdoxcn  v.  Lansdoivn  (3)  is  a 
very  strong  case  of  setting  aside  a  compromise,  and  a  conveyance 
in  pursuance  of  it;  but  it  is  impossible  to  ascertain  the  facts. 
It  appears  that  fraud  was  alleged  against  the  younger  brother ;  and 
Hughes,  who  had  advised  upon  the  rights  of  the  two,  was  made  a 
defendant,  which  could  only  have  been  done  upon  an  imputation 
of  fraud,  and  in  Moseley's  Beport  it  is  said  that  the  Lord 
Chancellor's  decree  proceeded  upon  the  ground  of  mistake  and 
misrepresentation.  But  Mr.  Jacob's  extract  from  the  registrar's 
book  is  no  doubt  correct  in  stating  the  ground  to  be  "  misrepre- 
sentation of  the  law."  It  is,  however,  to  be  observed,  that  in 
Moseley  the  eldest  son  is  reported  to  have  said  that  he  would 
rather  divide  the  estate  than  go  to  law,  though  he  had  the  right ; 
and  that  the  Court  is  represented  to  have  said  that  the  maxim 
ignorantia  juris  non  excusat  did  not  hold  in  civil  cases,  which,  it 
will  be  seen,  has  not  been  a  doctrine  recognised  in  modern  cases. 
[  067  ]  In  Stapilton  v.  Stapilton  (4),  Henry,  the  eldest  son,  being  ille- 

gitimate, Philip,  the  second  son,  received  no  consideration  for  the 
arrangement,  by  which  the  estates,  of  which  Philip  was  tenant  in 
tail,  subject  to  his  father's  life,  were  divided  between  them ;  but 
Lord  Hardwicke,  approving  the  doctrine  of  Lord  Macclesfield 
in  Cann  v.  Cann,  said,  **  that  an  agreement  entered  into  upon  a 

(1)  1  Ch.  Ca.  84.  (3)  Mos.  364,  and  2  Jac.  &  W.  205. 

(2)  1  P.  Wms.  723.  (4)  1  Atk.  2. 
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supposition  of  a  right,  or  of  a  doubtful  right,  though  it  after  comes  Stbwabt 
out  that  the  right  was  on  the  other  side,  shall  be  binding,  and  the  Stswabt. 
right  shall  not  prevail  against  the  agreement  of  the  parties ;  for 
the  right  must  always  be  on  the  one  side  or  the  other,  and  there- 
fore the  compromise  of  a  doubtful  right  is  a  sufficient  foundation 
for  an  agreement  (i) ;  '*  and  he  therefore  maintained  the  arrange- 
ment, and  decreed  a  performance  of  what  remained  to  be  done  to 
carry  it  into  effect.  In  Pulleu  v.  Ready  (2)  there  was  an  agreement 
to  divide  property  between  brothers  and  sisters,  upon  the  assumption 
that  all  were  entitled  under  a  will,  and  the  fact  that  one  of  them 
had  married,  without  consent,  which  was  by  the  will  made  a 
ground  of  forfeiture,  did  not  appear  to  have  been  adverted  to. 
Lord  Hardwicke  enforced  the  agreement ;  and  with  reference  to  the 
argument,  that  although  the  marriage  having  been  without  consent 
must  have  been  known  to  all  the  parties,  yet  that, the  consequences 
in  law  might  not,  he  observed  (3),  **  If  parties  are  entering  into  an 
agreement,  and  the  very  will  out  of  which  the  forfeiture  arose  is 
lying  before  them  and  their  counsel,  while  the  drafts  are  preparing, 
the  parties  shall  be  supposed  to  be  acquainted  with  the  consequence 
at  law  as  to  this  point,  and  shall  not  be  relieved  under  a  pretence 
*of  being  surprised,  with  such  strong  circumstances  attending  it."  [  *968  ] 
Bingham  v.  Bingliavi  (4)  was  not  a  case  of  compromise,  but  of  a  sale, 
by  the  defendant  to  the  plaintiff,  of  an  estate  which  was  already 
his ;  and  a  return  of  the  purchase-money  was  decreed  at  the  KoUs, 
upon  the  ground  of  mistake.  That  case,  therefore,  does  not  bear 
directly  upon  the  present.  If  it  were  necessary  to  consider  the 
principle  of  that  decree,  it  might  not  be  easy  to  distinguish  that 
case  from  any  other  purchase  in  which  the  vendor  turns  out  to  have 
had  no  title.  In  both  there  is  a  mistake,  and  th^  effect  of  it  in  both 
is  that  the  vendor  receives,  and  the  purchaser  pays,  money  without 
the  intended  equivalent.  In  Gibbons  v.  Catint  (5),  Lord  Alvanley, 
speaking  of  agreements  of  compromise,  says  (6),  "If  parties  will, 
with  full  knowledge  (of  the  doubts  and  difficulties  as  to  their  rights) 
act  upon  them,  though  it  turns  out  that  one  gains  a  great  advantage, 
if  the  agreement  was  fair  and  reasonable  at  the  time,  it  shall  be 
binding.  There  was  a  case  before  the  Lord  Chancellor,  who  spoke 
to  me  upon  it,  in  which  it  was  held  that  the  Court  will  enforce  such 
an  agreement,  although  it  turns  out  that  the  parties  were  mistaken 

(1)  1  Atk.  p.  10.  (4)  1  Ves.  Sen.  126. 

(2)  2  Atk.  587.  (5)  4  Ves.  840. 
(3}  Id.  691.  (6)  4  Ves.  849. 
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Stewart  in  point  of  law,  even  supposing  counsers  opinion  was  wrong." 
Stbw'akt.  Bilbie  v.  Lumley  (i)  is  directly  opposed  to  the  doctrine  upon  which 
Lansdown  v.  Lansdown  is  stated  in  Moseley  to  have  been  decided ; 
for  it  was  held  that  "money  paid  by  one  with  full  knowledge  (or 
the  means  of  such  knowledge  in  his  hands)  of  all  the  circumstances, 
cannot  be  recovered  back  again  on  account  of  such  payment  having 
[  *969  ]  been  made  under  *an  ignorance  of  the  law.*'  In  Leonard  v. 
Leonard  {2)^  Lord  Manners,  and  in  Stockley  v.  Stockley{z),  Lord 
Eldon,  recognised  the  rule  of  equity  as  to  agreements,  by  way  of 
compromise,  particularly  in  family  arrangements.  In  Dunnage  v. 
White  (4),  Sir  Thomas  Plumeu  refused  to  carry  into  effect  an  arrange- 
ment by  way  of  compromise,  but  the  circumstances  were  very 
peculiar.  The  parties  had  dealt  with  property  which  belonged  to 
the  children,  and  over  which  they  had  no  power ;  and  the  state  of 
mind  of  one  of  the  parties  was  relied  upon  in  the  judgment.  The 
case  of  Gordon  v.  Gordon  (5)  proceeded  upon  a  fraudulent  sup- 
pression ;  but  Lord  Eldon  fully  recognised  the  rule,  saying  (6) 
that  where,  with  good  faith,  honest  intentions,  and  full  disclosure, 
the  members  of  a  family  will  arrange  their  rights  among  them- 
selves, their  agreement  will  not  be  disturbed  because  it  is  founded 
upon  a  supposition  which  imputes  the  character  of  legitimacy  to 
the  illegitimate,  or  illegitimacy  to  the  legitimate.  In  the  third 
volume  of  Mr.  Surge's  excellent  work  (his  Commentaries  on 
Colonial  and  Foreign  Law)  (7),  the  authorities  quoted  from  the 
civil  law  prove  the  recognition  by  that  law  of  a  similar  principle. 
He  draws  this  conclusion  from  them:  "Hence  it  is  no  ground  for 
recalling  the  payment  made  under  the  compromise,  that  there  was 
no  cause  for  the  compromise,  and  that  nothing  was  owing."  And 
again :  "  The  inadequacy  of  the  benefit  which  the  party  may  receive 
from  the  compromise,  even  though  it  should  amount  to  hesio  enoi^mis, 
would  not  afford  a  ground  for  setting  it  aside,  unless  there  had 
been  fraud." 
[  'OTO  ]  It  has  indeed  been  said  in  some  of  the  English  *case8,  and  par- 

ticularly by  Lord  Alvanley  in  Gibbons  v.  Caunt  (before  referred  to) , 
that  the  parties  must  be  aware  of  the  claims  which  are  to  be  the 
subject  of  compromise,  and  that  they  must  act  with  full  knowledge 
of  all  the  doubts  and  difficulties  that  arise.  But  it  is  not  necessary 
for  the  purposes  of  this  case  to  inquire  how  far  that  exception  to 

(1)  6  R.  R.  479  (2  East,  469).  (5)  19  E.  R.  230  (3  Swanst.  400). 

(2)  2  BaU  &  B.  171.  (6)  19  R.  B.  244. 

(3)  12  R.  R.  184  (1  V.  &  B.  23).  (7)  Vol.  3,  p.  742. 

(4)  18  R.  R.  33  (1  Swanst.  137). 
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the  general  rule  can  be  supported,  or  how  it  is  reconcileable  with      stbwart 

the  principle  that  mistake  as  to  the  law  will  not  invalidate  a  com-     stbwabt. 

promise,  because  the  claim  of  the  widow  (the  appellant)  to  her 

share  of  the  goods  in  communion  is  expressly  pointed  out  to  her  in 

the  opinion  of  Mr.  Jeffrey  and  Mr.  Butherfurd ;  and  although  it 

may  well  be  supposed  that  she  had  not  herself  sufficient  knowledge 

of  the  law  of  Scotland  to  understand  the  meaning  of  the  terms 

used,  they  must  be  supposed  to  have  been  fully  understood  by  her 

legal  adviser,  Mr.  Wardlaw.     It  is  true  that  he  does  not  in  his 

correspondence  call  her  attention  to  this  claim,  and  he  being  dead, 

it  is  now  impossible  to  ascertain  from  what  cause  this  proceeded, 

whether  because  she  had  before  elected  not  to  make  such  claim,  or 

from  inattention  on  his  part ;   nor  is  it  material,  because,  in  the 

absence  of  all  evidence  of  fraud  on  the  part  of  the  agent,  the  client 

must  be  bound  by  his  acts  and  affected  by  the  information  he 

received.     If  it  were  necessary  to  show  knowledge  in  the  principal, 

and  a  distinct  understanding  of  all  the  rights  and  interests  affected 

by  the  complicated  arrangements  which  are  constantly  taking  place 

in  families,  very  few,  if  any,  could  be  supported. 

That  the  law  of  Scotland  adopts  the  same  principle  as  the  law  of 
England  upon  this  subject  is  proved  by  the  passages  quoted  from 
Lord  Stair's  Institutes  (book  1,  tit.  7,  sect.  9 ;  and  tit.  17,  sect.  2) ; 
and  from  *the  cases  of  APAUUter  v.  APAllister  in  1830  (i),  and  [  *97i  ] 
Dixon  V.  Monkland  Canal  Company  (2) ;  to  which  is  opposed  the 
single  case  of  Hope  v.  Dickson  in  1833  (3),  which  was  a  case  of 
homologation  and  not  of  compromise.  These  authorities,  indeed, 
prove  that  the  principle  is  the  same  in  the  law  of  Scotland  as  in  the 
law  of  England,  and  in  the  civil  law ;  but  as  the  instances  in  which 
it  has  been  the  subject  of  decision  are  comparatively  few  in  Scotland, 
and  as  it  has  so  frequently  been  the  subject  of  adjudication  by 
Judges  of  the  highest  authority  in  this  country,  I  have  thought 
that  it  might  be  useful  to  bring  together  the  principal  cases  in 
which  it  has  been  recognised  and  enforced  in  this  country. 

The  result  is,  that  in  my  opinion  the  appellant  has  failed  to 
establish  any  case  of  fraud  or  improper  conduct  in  her  agent,  and 
that  the  points  of  law  relied  upon  do  not  entitle  her  to  be  relieved 
from  the  arrangement  she  has  entered  into.  The  interlocutor 
appealed  frorg  must  therefore  be  affirmed,  with  costs. 

The  interlocutor  was  accordingly  Affirmed.nHh  costs. 

(1)4  Wils.  &  S.  142.  (3)  12  Shaw  &  D.  222. 

(2)  5  Wila.  &  S.  445. 
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LAN  GD  ALE, 
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[1] 


TULLETT  V.  AKMSTRONG  (I). 

(1  Beav.  1—33  ;  S.  C.  8  L.  J.  (N.  S.)  Oh.  19 ;  2  Jur.  912 ;  affirmed,  4  My.  &  Cr. 
377  ;  S.  C.  9  L,  J.  (N.  S.)  Ch.  41.) 

Property  given  to  a  woman  for  her  separate  use,  independent  of  any 
husband,  may  be  enjoyed  by  her  as  her  separate  estate,  although  the 
property  becomes  vested  in  her  while  discovert. 

If  the  gift  be  made  for  her  separate  use,  without  more,  she  has,  during 
coverture,  an  alienable  estate  independent  of  her  husband ;  but  if  the  gift 
be  for  her  separate  use,  without  pow«r  of  alienation,  she  has,  during  cover- 
ture, an  inalienable  estate  independent  of  her  husband ;  in  either  case, 
however,  she  has  while  discovert,  a  power  of  alienation. 

The  restraint  against  alienation  is  annexed  to  the  separate  estate  only, 
and  the  separate  estate  has  its  existence  only  during  coverture ;  but  whilst 
the  woman  is  discovert,  the  separate  estate,  whether  modified  by  restraint 
or  not,  is  suspended,  and  has  no  operation,  though  it  is  capable  of  arising 
upon  the  happening  of  a  marriage. 

[Affirmed  on  appeal,  as  reported  in  48  E.  K.  127  (4  My.  &  Cr.  377). 
It  may  be  convenient  to  set  out  here  some  passages  of  general 
interest  from  the  judgment  of  the  Master  of  the  Rolls  which  are 
commonly  accepted  as  correctly  stating  the  rules  adopted  by  courts 
of  equity  with  reference  to  the  equitable  doctrine  of  separate  estate, 
and  the  modifications  imposed  thereon  by  restraint  on  anticipation 
during  coverture. 


Nov,  3.       The  Master  of  the  Bolls,  after  stating  the  facts,  which  it  is  not 
thought  necessary  to  reproduce :] 

[  21  ]  In  this  Court  a  married  woman  has,  for  more  than  a  century, 

been  considered  as  capable  of  possessing  property  to  her  own  use, 
independently  of  her  husband ;  such  property  is  called  her  separate 
estate,  and,  in  respect  of  it,  she  is  considered  as  2k  feme  sole,  enjoying, 
and  capable  of  exercising,  her  rights  as  such. 

The  property  may   be  acquired,  either  by  contract  with  the 

[♦22]  •  husband  before  the  marriage,  or  by  gift  from  *him,  or  from  any 
stranger  wholly  independent  of  such  contract ;  so  far  as  his  legal 
rights  as  husband  may  interfere,  the  Court  will  treat  him  as  a 
trustee ;  and  property  held  by  or  for  the  wufe  to  her  separate  use, 
if  unaccompanied  by  any  restraint,  is  subject  to   her  power  of 

(1)   lVheeler'8  Settlement  Trusts   [1899]    2  Ch.    717,  68   L.  J.    Ch.    663,  81 
L.  T.  172. 
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alienation,  and  the  other  incidents  of  property  held  by  men  or     Tullbtt 
single  women.  Abmstbono. 

The  estate  for  separate  use,  as  sanctioned  by  courts  of  equity,  has 
its  peculiar  existence  only  in  the  married  state.  It  operates  as  a 
protection  to  a  married  woman,  against  the  legal  power  over  the 
wife's  property  which  is  vested  in  her  husband.  It  acts  in  contra- 
vention and  control  of  the  legal  right  of  the  husband,  and  as 
against  his  legal  power  it  is  a  sufficient  protection ;  but  the  power 
of  alienation  remaining  in  the  wife,  the  separate  estate,  unfettered, 
is  no  protection  against  the  moral  influence  of  the  husband,  and 
many  instances  have  occurred  and  daily  occur  in  which  the  wife, 
under  the  persuasion  or  influence  of  her  husband,  has  been  and  is 
induced  to  exercise  her  power  of  alienation  in  his  favour  or  for  his 
benefit,  and  thus  defeat  the  protection  intended  for  her. 

But  as  the  separate  estate  itself  owed  its  origin  and  support  to 
the  courts  of  equity,  it  was  understood,  that  the  same  Courts  might 
80  modify  it,  as  to  secure  the  protection  which  was  intended ;  and 
accordingly  it  was  intimated  by  Lord  Thurlow,  that  if  a  gift  clearly 
expressed,  that  the  separate  estate  should  be  incapable  of  assign- 
ment in  anticipation  or  of  alienation,  that  intention  would  be  carried 
into  eflect,  and  his  Lordship  being  of  that  opinion,  himself  set  the 
example  in  a  case  in  which  he  personally  took  an  interest ;  and 
from  that  time,  now  nearly  half  a  century  ago,  it  has  been  usual  to 
introduce  into  wills  and  settlements  a  clause  giving  to  women  real 
and  personal  estate  for  their  separate  use,  *independently  of  their  [  ♦23  ] 
husbands,  without  power  of  assignment,  by  way  of  anticipation  or  of 
alienation ;  and  such  clauses,  though  their  operation  has  been  con- 
sidered to  be,  as  undoubtedly  it  is,  anomalous  and  irreconcileable 
with  the  ordinary  legal  rules,  affecting  the  limitations  of  estates, 
and  the  legal  incidents  of  property,  have  been  repeatedly  approved 
and  carried  into  effect  by  this  Court,  and  settlements  and  provisions 
for  families  to  a  very  great  extent  have  been  framed  in  reliance 
upon  them.     And  in  Jackson  v.  Hohhome  (1)  Lord  Eldon  emphati-  • 

cally  declared,  that  it  was  too  late  to  contend  against  the  validity  of 
a  clause  in  restraint  of  anticipation. 

I  apprehend  that  the  restrictive  clause  or  fetter  (as  it  has  been 
called),  has  in  this  Court  always  been  considered  as  efiecting  a 
modification  of  the  separate  estate,  and  consequently,  to  have  its 
operation  only  in  the  married  state.     *     *     ♦ 

As  the  clauses  conferring  the  separate  estate,  and  annexing  the        [  24  ] 
(1)  (1817;  2  Mer.  488,  16  £.  £.  200. 
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Tdllktt  fetter,  have  both  of  them  their  effective  operation,  only  in  the  state 
Abmst'bomo.  of  marriage,  and  are  intended  for  the  protection  of  married  women, 
and  not  to  restrain  the  incidents  of  property  vested  in  persons  under 
no  legal  incompetency,  it  has  been  determined,  that  neither  of  them 
has  any  practical  operation  whilst  the  donee  is  single ;  it  has  been 
considered  that,  as  an  unmarried  woman  is  as  capable  of  enjoying 
and  exercising  the  rights  of  property  as  a  man  is,  the  property 
must  in  her,  whilst  unmarried,  be  accompanied  by  its  ordinary 
incidents.  *  *  * 
[  25  ]  But  it  has  been  argued,  that  if  the  gift  of  property  for  the 

separate  use  of  a  woman,  whether  intended  to  be  thus  fettered 
or  not,  becomes  vested  in  the  woman  whilst  single,  she  then 
possesses  immediately  the  faculty  of  disposition  or  the  power  of 
alienation  ;  and  that,  if  she  afterwards  marries,  she  by  the  fact  of 
marriage  subjects  this,  like  any  other  property,  to  the  marital  power 
of  the  husband,  and  in  that  way,  loses  all  the  protection  she  was 
intended  to  have ;  and  in  the  arguments  which  have  been  used  on 
this  subject,  a  desultory  or  shifting  privilege  or  fetter  attaching  on 
the  marriage,  and  of  no  practical  operation  when  the  woman  is 
discovert,  has  been  treated  as  a  sort  of  absurdity  not  to  be  endured. 
I  confess,  however,  that  I  see  no  absurdity,  but  considerable 
convenience,  in  a  law  affording  peculiar  protection  to  the  property 
of  married  women ;  which  affords  to  women  protection,  or  imposes 
upon  them  restraint,  for  their  protection,  only  when  they  want 
it ;  w*hich  enables  a  woman  when  single  and  adult,  upon  delibera- 
tion, to  settle  her  property  according  to  her  convenience,  or,  if 
most  to  her  advantage,  to-  forego  her  protection  altogether ;  and 
yet,  guarding  against  infancy  or  improvidence,  secures  her  the 
protection  when  married,  if  she  has  not  deliberately  and  designedly 
renounced  it  before  the  marriage  took  effect. 

And  it  appears  to  me,  that  this  Court  has  not  considered,  that 
the  woman  by  the  fact  of  marriage,  subjects  an  estate  given  to 
•  her  for  her  separate  use,  to  the  marital  power  of  her  husband. 

[The  Master  of  the  Rolls,  after  discussing  authority  as  it  then 
stood,  proceeded  to  sum  up  his  own  view  of  the  law  as  follows :] 
[  31  ]  It  appears  to  me,  as  the  result  of  the  authorities,  and  of  the 

constant  practice  of  conveyancers,  which  great  and  eminent  Judges 
have  considered  to  be  no  mean  evidence  of  the  law : 
[  32  ]  That  property  given  to  a  woman  for  her  separate  use,  independent 

of   any  husband,   may,  under   the  authority  of   this   Court,  be 
enjoyed  by    her  during   her    coverture  as  her   separate  estate, 
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although  the  property  originally,  or  at  any  subsequent  period  or      Tullett 
periods  of  time,  became  vested  in  her  when  discovert.  Abmstbong. 

That,  in  respect  of  such  separate  estate,  she  is  by  this  Court 
considered  as  2k  feme  sole,  although  covert.  Her  faculties  as  such, 
and  the  nature  and  extent  of  them,  are  to  be  collected  from  the 
terms  in  which  the  gift  is  made  to  her,  and  will  be  supported  by 
this  Court  for  her  protection. 

The  words  "independent  of  a  husband,"  whether  expressed  or  im- 
plied in  the  terms  of  the  gift,  mean  no  more,  than  that  this  Court  will 
not  permit  the  marital  power  of  the  husband  to  be  used,  in  contraven- 
tion of  the  enjoyment  of  the  property,  according  to  the  terms  of  the  gift. 

If  the  gift  be  made  for  her  sole  and  separate  use,  without  more, 
she  has,  during  the  coverture,  an  alienable  estate  independent  of  her 
husband. 

If  the  gift  be  made  for  her  sole  and  separate  use,  without  power 
to  alienate,  she  has,  during  the  coverture,  the  present  enjoyment 
of  an  unalienable  estate,  independent  of  her  husband. 

In  either  of  these  cases  she  has  when  discovert  a  power  of 
alienation:  the  restraint  is  annexed  to  the  separate  estate  only, 
and  the  separate  estate  has  its  existence,  only  during  coverture ; 
whilst  the  woman  is  discovert,  the  separate  estate,  whether  modified 
by  ^restraint  or  not,  is  suspended  and  has  no  operation,  though  it  [  *33  ] 
is  capable  of  arising  upon  the  happening  of  a  marriage. 

The  restriction  cannot  be  considered  distinctly  from  the  separate 
estate  of  which  it  is  only  a  modification :  to  say  that  the  restriction 
exists,  is  saying  no  more  than  that  the  separate  estate  is  so 
modified ;  the  donor  in  giving  the  woman  when  married,  some  of 
the  faculties  of  a  feme  sole,  has  withheld  the  power  of  alienation ; 
under  the  terms  of  the  gift,  and  by  the  aid  of  this  Court,  the 
woman  is  a  feme  sole,  as  to  the  present  enjoyment  of  the  property, 
but  no  further ;  measuring  her  faculty  by  the  terms  of  the  gift, 
she  is  not  a  feme  sole  as  to  the  disposition  of  her  property  in 
anticipation  of  her  intended  provision.  If  there  be  no  separate 
estate,  there  can  be  no  such  restriction  as  that  which  is  now  under 
consideration.  The  separate  estate  may,  and  often  does  exist 
without  the  restriction,  but  the  restriction  has  no  independent 
existence ;  when  found,  it  is  as  a  modification  of  the  separate 
estate,  and  inseparable  from  it  (i).     *     *     * 

(1)  The  restriction  may  be  bimi-  Women's  Property  Act,  18S2 :  /«  n- 
Jarly  imposed  as  a  modification  of  Liimhy  [1896]  2  Ch.  690,  65  L.  J. 
separate  property  under  the  Married      Ch.  837,  75  L.  T.  23ti,  C.  A.— O.  A.  S. 
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GRAFFTEY  v.  HUMPAGE(l). 

(1  Beav.  46—54 ;  S.  C.  8  L.  J.  (N.  S.)  Ch.  98 ;  affirmed  3  Jur.  622.) 

By  a  marriage  settlement  certain  specified  property  of  the  wife  was 
settled,  with  an  ultimate  limitation,  in  default  of  children,  to  her  next  of 
kin,  and  the  husband  covenanted  to  settle  any  property  which  his  wife,  or 
he  in  her  right,  should  thereafter,  during  the  coverture,  succeed  to  the 
possession  of,  or  acquire  on  like  trusts.  At  the  time  of  the  marriage,  a  sum 
of  money,  which  was  not  mentioned  in  the  settlement,  stood  settled,  in 
tnist  for  the  wife  for  life,  with  remainder  to  her  children,  with  remainder 
as  she  should  appoint,  and  in  default  thereof,  **  to  her  executors,  adminis- 
trators and  assigns."  The  husband  survived  the  wife,  there  were  no 
children,  and  the  wife  made  no  appointment :  Held  that,  after  the  death  of 
the  husband  and  wife,  the  next  of  kin  of  the  wife,  and  not  the  representatives 
of  the  husband,  were  entitled  to  the  fund. 

The  words  **  executors  and  administrators  "  have  in  some  cases  been  con- 
strued to  mean  next  of  kin,  but  the  words  '*  executors,  administrators  and 
assigns  "  do  not  admit  of  that  interpretation. 

Abraham  Hall,  by  his  will,  dated  the  3rd  October,  1798,  gave 
4,000Z.  to  trustees,  on  trust,  to  pay  the  interest  thereof  to  his  wife 
and  daughter  equally,  share  and  share  alike,  for  their  sole  and 
separate  uses,  independent  of  any  husband ;  and  after  the  decease 
of  either  of  them,  the  whole  interest  was  to  be  paid  to  the  survivor 
of  his  wife  and  daughter,  for  her  separate  use  for  life ;  and  after 
the  decease  of  the  survivor,  the  interest  was  to  be  applied  to  the 
maintenance  of  the  children  of  the  daughter,  who  should  be  living 
at  the  death  of  the  survivor  of  the  wife  and  daughter,  till  *they 
attained  the  age  of  twenty-one  years,  and  the  capital  was  to  be 
transferred  to  such  children,  when  they  attained  twenty-one, 
equally.  And  in  case  the  daughter  should  die  without  leaving 
any  such  children  (which  event  happened),  the  testator  gave  one 
moiety  of  the  sum  of  4,0002.  to  his  brother  John  Hall,  and  the 
other  moiety  (which  was  the  sum  in  question  in  the  cause)  to  such 
persons  as  the  daughter,  whether  covert  or  sole,  should  by  deed 
or  will  appoint,  and  in  default  of  appointment,  to  the  executors, 
administrators,  or  assigns  of  the  daughter. 

After  the  date  of  the  will,  and  in  1794,  the  testator's  daughter 
married  the  Rev.  George  Vowell,  by  whom  she  had  no  issue,  and 
he  died  soon  after  the  marriage,  in  the  testator's  lifetime. 

The  testator  died  in  December,  1800,  and  in  the  beginning  of 
1807,  Mrs.   Vowell,  the  testator's   daughter,  then  a  widow,  was, 

(1)  See    Archer    v.   AV/y   (1860)   1  fntye  is  a  peculiar  case,  and  is  only 

Dr.  &  Sm.  300,  306,  and  In  re  Clin-  t3  be  followed  where  the  question  is 

ton's  Trust  (1872)  L.  E.  13  Eq.  295,  specifically  the  same;   and  see  In  re 

307,41  L.J.  Ch.  191,  where  WiCKENS,  Jones's  Will  (1876)  2  Ch.  D.  362,  45 

V.-C.  observed  that  Orafftey  v.  Hum-  L.  J.  Ch.  428,  35  L.  T.  25.— O.  A.  S. 
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under  his  will,  entitled  to  the  interest  of  the  4,000/.  as  to  one  moiety  Grafftey 
in  possession,  and  as  to  the  other  moiety  in  remainder,  after  the  humpage. 
death  of  her  mother  Anna  Hall,  for  her  life,  to  her  separate  use ; 
and  a  moiety  of  the  capital  was  limited  to  her  executors,  adminis- 
trators, or  assigns,  subject  to  the  contingent  interest  of  children, 
and  to  an  absolute  power  of  appointment  in  herself.  She  was  at 
the  same  time  entitled  absolutely  to  the  sum  of  5,0662.  138.  4d. 
3  per  cent.  Consolidated  Bank  Annuities,  standing  in  her  own 
name,  and  to  the  sum  of  4,5002.  sterling,  which  was  vested  on 
securities  in  her  own  name. 

In  that  state  of  things,  and  previously  to  the  marriage  which 
afterwards  took  place  between  Mrs.  Yowell  and  Thomas  Humpage, 
a  settlement,  dated  the  25th  day  of  March,  1807,  was  executed  by 
and  between  Mrs.  Vowell  of  the  first  part,  Thomas  Humpage  of 
the  second  part,  and  Joseph  Wilson,  John  Clayton,  and  Samuel 
Mills,  *who  were  trustees,  of  the  third  part ;  and  thereby,  after  [  *is  ] 
reciting  that  Mrs.  Yowell  was  possessed  of,  or  entitled  to  the 
5,0662.  ISs.  4d.  3  per  cent.  Consolidated  Bank  Annuities,  and  the 
4,5002.  sterling,  and  that  it  was  agreed  that  those  sums  should  be 
settled  as  thereinafter  mentioned ;  and  that  all  such  future  fortune 
which  Mrs.  Vowell  should  acquire  or  succeed  to,  should,  when  the 
same  should  accrue  to  and  vest  in  her,  be  also  settled  as  thereinafter 
mentioned  ;  and  further  reciting,  that,  in  order  to  such  settlement 
of  her  present  fortune,  she  had  transferred  the  5,0662.  138.  4d. 
8  per  cent.  Annuities,  and  the  securities  for  the  payment  of  the 
4,5002.  had  been  assigned  to  the  trustees ;  it  was  witnessed,  that, 
in  consideration  of  the  intended  marriage,  and  for  making  some 
provision  for  Mrs.  Vowell  and  Thomas  Humpage,  and  the  issue 
between  them  to  be  begotten,  it  was  declared  and  agreed,  that  the 
trustees  should  stand  possessed  of  the  5,0662.  138.  4^.  3  per  cent. 
Consols,  and  the  4,5002.,  after  the  marriage,  on  trust,  to  pay  the 
interest  and  dividends  to  Mrs.  Vowell,  and  her  assigns,  during  the 
joint  lives  of  herself  and  her  husband,  for  her  separate  use ;  and 
after  the  decease  of  either,  to  the  survivor  for  life ;  and  after  the 
decease  of  the  survivor  of  them,  in  trust,  for  all  the  children  of  the 
marriage,  as  thereinafter  mentioned ;  but  in  case  there  should  be 
no  child  of  the  marriage,  and  Mrs.  Vowell  should  survive  Thomas 
Humpage,  upon  trust,  for  her  absolutely;  but  in  case  she  should 
die  in  the  lifetime  of  her  intended  husband,  then,  after  his  death, 
on  trust,  to  assign  and  transfer  the  trust  funds,  to  such  persons  as 
Mrs.  Vowell  should  appoint ;  and  in  default  of  appointment,  upon 
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Grafftey  trust,  to  pay,  assign  and  transfer  the  same,  unto,  between  and 
HuMPAGE.  amongst  the  next  of  kin  of  Mrs.  Vowell,  according  to  the  statute 
enacted  for  the  distribution  of  intestate  estates,  in  case  she  bad 
died  a  feme  sole,  unmarried.  And  the  settlement  contained  a 
[  *49  ]  covenant  by  *Mr.  Humpage,  **  That  in  case  the  said  Elizabeth 
Yowell,  his  intended  wife,  or  he  the  said  Thomas  Humpage,  in 
her  right,  should  at  any  time  or  times  thereafter  during  the  said 
coverture,  succeed  to  the  possession  of,  or  acquire  any  property, 
estate,  or  effects*,  whether  real  or  personal,  and  whether  by  devise, 
bequest,  descent,  or  otherwise  howsoever,  then,  that  he  the  said 
Thomas  Humpage,  his  heirs,  executors,  administrators,  or  assigns, 
would  at  his,  their,  or  some  or  6ne  of  their  own  proper  costs  and 
charges,  and  when  thereunto  required  by  the  said  Joseph  Meson, 
John  Clayton  and  Samuel  Mills,  their  heirs,  executors,  adminis- 
trators, or  assigns,  or  any  or  either  of  them,  make,  do  and  execute, 
or  join  and  concur  with  the  said  Elizabeth  Yowell,  his  intended 
wife,  and  all  other  necessary  parties,  in  making,  doing  and 
executing  all  such  acts,  deeds  and  things,  devices,  conveyances, 
assignments  and  assurances  in  the  law  as  should  be  necessary,  and 
as  counsel  should  advise  and  require,  for  the  conveying,  settling 
and  assuring  all  such  estate,  property  and  effects,  as  the  said 
Elizabeth  Vowell,  or  the  said  Thomas  Humpage  in  her  I'ight, 
should  or  might  so  succeed  to,  or  acquire  as  aforesaid,  to  the  uses 
and  upon  the  trusts  following,  that  is  to  say,  to  the  use,  intent  and 
purpose,  that  the  rents  and  profits,  interest,  dividends  and  annual 
produce  thereof  respectively,  might  be  secured  to  be  paid  to  the 
said  Elizabeth  Vowell,  for  and  during  the  joint  lives  of  her  and 
the  said  Thomas  Humpage,  her  intended  husband,  upon  her  own 
separate  receipt,  to  and  for  her  sole  and  separate  use,  exclusive 
and  independent  of  him,  and  without  being  subject  to  his  debts, 
control,  or  engagements ;  and  from  and  after  the  decease  of  the 
said  Elizabeth  Vowell,  then  upon  such  and  the  like  trusts  for  the 
benefit  of  the  children  of  them  the  said  Thomas  Humpage  and 
Elizabeth  Vowell,  his  intended  wife,  as  were  thereinbefore  declared 
[  ♦so  ]  of  and  concerning  the  said  trust  monies  and  *the  securities  for  the 
same,  or  as  near  thereto  as  the  nature  of  the  respective  properties, 
the  death  of  parties,  and  other  circumsjbances,  and  the  rules  of  law 
and  equity  would  admit ;  and  failing  such  issue,  then  in  trust,  for 
such  person  or  persons  and  for  such  intents  and  purposes  as  the 
said  Elizabeth  Vowell  should  at  any  time  thereafter,  whether 
covert  or  sole,  and  notwithstanding  her  said  intended  coverture. 
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by  her  last  will  and  testament  in  writing,  or  any  writing  in  the  Geafptey 
nature  of,  or  purporting  to  be  her  last  will  and  testament,  or  any  huaTpaoe. 
codicil  or  codicils  thereto,  to  be  by  her  duly  signed  and  published, 
direct  or  appoint ;  and  in  default  of  such  direction  or  appointment, 
then  as  to  real  property,  in  trust,  for  the  heir-at-law  of  the  said 
Elizabeth  Vowell,  and  as  to  personal  property,  in  trust,  for  her 
next  of  kin,  by  force  of  the  statute  for  distribution  of  intestates' 
estates,  in  case  she  had  died  Skfeme  aole^  and  unmarried.'* 

Anna  Hall,  the  mother  of  Mrs.  Humpage,  having  died  in  the 
year  1817,  Mrs.  Humpage  thereupon  became  entitled,  in  possession, 
to  the  other  moiety  of  the  interest  of  the  4,000Z.  bequeathed  by  her 
father's  will  to  her  for  her  life,  to  her  separate  use. 

In  September,  1832,  Mrs.  Humpage  died,  leaving  her  husband 
surviving  her,  without  having  had  any  issue,  and  without  having 
made  any  appointment,  either  of  the  stock  and  money  specifically 
comprised  in  the  settlement,  or  of  the  moiety  of  4,O0OZ.,  which  she 
had  power  to  appoint  under  her  father's  will.  Thomas  Humpage 
died  in  1834,  without  having  taken  out  letters  of  administration 
to  the  personal  estate  of  his  wife,  Elizabeth  Humpage,  or  doing 
any  act  to  possess  himself  of  her  moiety  of  the  5,797/.  Consols,  on 
which  the  4,000{.  had  been  invested.  Letters  of  administration  of 
the  goods  of  Mrs.  Humpage,  limited  to  the  purposes  of  this  suit, 
were,  after  her  husband's  death,  granted  to  one  of  the  plaintiffs. 

This  bill  was  filed  by  the  next  of  kin  of  Mrs.  Humpage,  against        [  5i  ] 
the   trustees  of    the  fund   and   the    personal  representatives   of 
Mr.  Humpage,  claiming  the  moiety  of  the  fund. 

Mr.  Pemherton  and  Mr.  Collins^  for  the  plaintiffs. 

Mr.    Tinney    and    Mr.    George    Turner,    for    the    personal 
representatives  of  Mr.  Humpage. 

Mr.  KindefsUy  and  Mr.  Bailey,  for  the  trustees. 

[The  authorities  cited  did  not  bear  upon  the  construction  of 
the  covenant.] 

The  Master  of  the  Rolls  :  ^.^  g 

The  question  in  this  case  is,  whether  the  sum  of  2,000Z.,  being 
one  moiety  of  a  sum  of  4,000Z.  bequeathed  by  the  will  of  Abraham 
Hall,  belongs  to  the  next  of  kin  of  Elizabeth  Humpage,  deceased, 
or  to  the  legal  personal  representatives  of  her  husband,  Thomas 
Humpage,  deceased,  who  survived  her. 
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Grafftkt         [His    Lordship    stated    the    circumstances  of    the    case,   and 

HuMPAGE.    proceeded :] 

[  «2  ]  The  question  is  whether,  in  the  events  which  happened,  this 

moiety  of  the  4,000Z.  either  according  to  the  true  intent  of  the  will, 

or  by  the  operation  and  effect  of  the  settlement,  belonged  to  the 

next  of  kin  of  Mrs.  Humpage. 

From  the  care  which  the  testator  took  to  limit  the  4,000Z.,  to  the 
separate  use  of  his  daughter,  independent  of  any  husband,  it  is 
probable  that  his  principal  intent  was  to  exclude  the  husband ;  and 
cases  have  occurred,  in  which,  to  support  the  plain  intent,  the  words 
"personal  representatives,'*  or  "executors  and  administrators," 
have  been  construed  to  mean  next  of  kin ;  but  the  words  "  executors, 
administrators  and  assigns  "  do  not  appear  to  me  to  admit  of  this 
interpretation ;  and  I  think  that,  subject  to  the  prior  limitations 
and  the  power  of  disposition,  the  words  of  this  will  gave  an  absolute 
interest  to  Mrs.  Humpage ;  and  if  there  had  been  no  settlement, 
would,  in  the  events  which  have  happened,  have  enabled  her 
husband,  as  her  administrator,  to  take  the  fund. 

Upon  the  settlement,  I  think  that  there  is  considerable  difficulty 
in  any  view  of  the  case. 

The  4,0OOZ.  given  by  the  father's  will,  is  not  mentioned  in  the 
settlement  at  all.    It  was  already  vested  in  the  trustees  of  the 
father's  will,  and  limited  for  the  benefit  of  children,  though  not 
in  the  same  way  as  was  contemplated  in  respect  of  the  property 
specifically  comprised  in  the  settlement ;  and  Mrs.  Humpage,  in 
default  of  children,  had  an  absolute  power  of  appointing  a  moiety, 
the  other  moiety  being  given  over.     These  circumstances  may, 
perhaps,  account  for  the  omission  from  the  settlement,  and  the 
parties  may  have  regarded  the  power  of  disposition,  which  was  only 
to  have  place  in  default  of  children,  and  the  ultimate  limitation, 
[  ♦ss  ]       which  *was  only  to  take  effect  in  default  of  children  and  of  appoint- 
ment, as  something  which  was  to  arise,  or  be  acquired  in  future, 
and  as  such,  to  be  subject  to  the  husband's  covenant.     But,  how- 
ever this  may  be,  the  settlement  is  silent  as  to  the  4,000/.,  and 
although  the  settlement,  in  words,  refers  to  the  present,  and  also 
to  the  future  fortune  of  Mrs.  Humpage,  it  is  argued  for  the  defen- 
dants, that  by  the  present  fortune  of  Mrs.  Humpage,  the  parties 
only  meant  the  5,066Z.  13«.  4d.  8  per  cent.  Annuities  and  the  4,500Z. 
sterling,  specifically  comprised  in  the  settlement ;  and  that  by  the 
future  fortune,  was  meant  only,  such  new  acquisitions  as  might  be 
made  during  the  coverture,  without  reference  to  and  not  comprising 
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any  property,  other  than  that  specifically  comprised  in  the  settle-  Gbapftby 
ment,  to  which  Mrs.  Humpage  might  then  be  entitled.  It  is  further  Humpaob. 
argued,  that  although  the  right,  which  ultimately  became  available 
to  the  husband,  was  acquired  by  the  coverture,  yet,  that  nothing 
succeeded  to  the  wife,  or  to  the  husband  in  her  right,  during  the 
coverture ;  and  that  nothing  was  acquired  by  the  husband,  till,  by 
the  death  of  the  wife,  the  coverture  was  determined ;  and  then  it  is 
insisted  that,  the  recital  having  reference  only  to  such  future  fortune 
as  Mrs.  Humpage  should  acquire  or  succeed  to,  and  the  covenant 
fixing  the  period  of  coverture,  as  the  time  during  which  the  wife, 
or  the  husband  in  her  right,  should  succeed  to  the  possession  of, 
or  acquire  any  property,  estate,  or  eflfects,  this  particular  property 
is  effectually  excluded. 

I  cannot,  however,  acquiesce  in  this  argument ;  there  are,  indeed, 
difficulties  in  any  construction  of  the  settlement,  but  having  regard 
to  the  terms  in  which  the  settlement  is  expressed,  I  think  that  the 
intention  was,  to  settle  all  the  property  on  Mrs.  Humpage  which 
was  considered  to  be  disposable ;  that  Mr.  Humpage  was  intended 
to  have  no  beneficial  interest  in  any  part  of  her  property  during 
her  life,  and  that  after  her  death,  *he  should  not  have  more  than  [  •s*  ] 
a  life  interest  in  the  5,0662.  18a.  id.  8  per  cent.  Annuities  and 
4,5002.  sterling. 

It  is  admitted,  that  any  thing  which  he  acquired  in  her  right, 
during  the  coverture,  was  bound  by  the  covenant ;  now  it  was  by 
the  coverture  only,  that  he  acquired  the  marital  character,  which 
afterwards  entitled  him  to  administer  and  possess  the  estate  of  his 
deceased  wife :  the  right,  which  upon  the  death  of  the  wife  became 
complete,  had  its  inception  by  the  marriage,  and  existed  during 
the  coverture,  and,  it  appears  to  me  that,  upon  the  true  meaning 
and  intention  of  the  parties,  and  the  equity  of  the  settlement, 
Mr.  Humpage  might  have  been  compelled,  to  subject  the  right  so 
vested  in  him  to  the  provisions  of  the  settlement,  though  during 
the  coverture,  it  was  but  inchoate,  and  might  have  been  wholly 
defeated,  by  his  death  in  the  wife's  lifetime  :  on  the  whole,  there- 
fore, it  appears  to  me,  that  the  2,OO0Z.  in  question  belongs  to  the 
next  of  kin  of  Mrs.  Humpage. 

[The  defendant  appealed  from  this  decision  as  reported  in  8  Jur. 
622,  and  Lobd  Cottbnham,  L.  C.  affirmed  the  decision ;  see  p.  784 
below.] 
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DOUGLAS  V.  CONGREVE. 

(1  Beav.  59—73 ;  S.  C.  8  L.  J.  (N.  S.)  Ch.  53 ;  3  Jur.  120.) 

A  devise  of  real  and  personal  estate  to  feme  covert,  for  life,  for  her  inde- 
pendent use  and  benefit,  with  remainder  to  her  husband,  for  life,  "  with 
remainder  to  the  heirs  of  her  body,  in  tail,"  with  remainders  over ; 
accompanied  with  a  declaration,  *'that  all  the  aforesaid  limitations  were 
intended  by  the  testator  to  be  in  strict  settlement."  Held,  that,  subject  to 
the  husband's  life  estate,  the  wife  took  an  estate  tail  in  the  real  estate,  and 
an  absolute  interest  in  the  personalty. 

By  the  will  of  George  Douglas,  dated  the  12th  day  of  March,  1831, 
he  expressed  himself  as  follows :  ''I  give  and  bequeath  unto 
Mrs.  Margaret  Stoddart,  wife  of  James  Douglas  Stoddart,  Esq., 
now  residing  with  me,  50,000i.  3  per  cent.  Consolidated  Annuities, 
to  be  transferred  within  six  months  after  my  decease  to  her,  or  as 
she  shall  direct,  for  her  own  sole  and  separate  use,  independent  of 
her  husband ;  and  I  give,  devise  and  bequeath  all  my  manors, 
messuages,  farms,  lands,  tithes,  tenements  and  hereditaments  at 
Chilston  and  elsewhere,  in  the  county  of  Kent,  with  every  of  their 
rights,  members  and  appurtenances,  together  with  the  use  of  all 
my  household  goods,  plate,  linen,  horses  and  other  cattle,  and 
all  my  farming  and  gardening,  live  and  dead  stock,  implements 
and  utensils,  used  in  and  about  my  said  estates,  unto  the  said 
Margaret  Stoddart,  for  and  during  the  term  of  her  natural  life,  for 
her  independent  use  and  benefit ;  and  from  and  after  her  decease, 
I  give,  devise  and  bequeath  all  and  every  my  said  manors, 
messuages,  farms,  lands,  tithes,  tenements,  hereditaments  and 
premises  with  the  goods  and  chattels  therein  and  thereon  as  afore- 
said, unto  and  to  the  use  of  the  said  James  Douglas  Stoddart,  for 
his  natural  life,  with  remainder  to  the  use  of  the  heirs  of  the  body 
of  the  said  Margaret  Stoddart,  in  tail ;  with  remainder,  to  the  use 
of  my  nephew,  the  Eev.  Alexander  Houstoun,  for  his  natural  life, 
with  remainder  to  the  use  *of  the  heirs  of  his  body,  in  tail,  with 
remainder  to  the  use  of  my  niece  Elizabeth  Houstoun,  for  her 
natural  life,  with  remainder  to  the  use  of  the  heirs  of  her  body,  in 
tail,  with  remainder  to  the  use  of  my  cousin  Aretas  Akers,  son  of 
the  late  Aretas  Akers,  Esq.,  for  his  natural  life,  with  remainder 
to  the  use  of  the  heirs  of  his  body,  in  tail ;  and  I  do  hereby  declare, 
that  all  the  aforesaid  limitations  of  my  estate  are  intended  by  me 
to  be  in  strict  settlement,  with  remainder  to  my  own  right  heirs  for 
ever."  The  testator  nominated  and  appointed  William  Congreve, 
Ralph  Dunn  and  John  Morison,  executors  of  his  said  will. 
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At  the  original  hearing,  several  points  arising  on  this  will  were      douglab 
determined  (i) .  Conqbevb. 

The  remaining  question  in  this  cause  was,  what  interest  the 
plaintiff  took  in  a  certain  portion  of  the  personal  estate  of 
the  testator,  George  Douglas,  namely,  the  household  goods,  &c. 
For  the  purpose  of  determining  that  question,  it  became  necessary 
to  ascertain  what  interest  she  took  under  the  testator's  will,  in  his 
real  estates  at  Ghilston  and  elsewhere,  in  the  county  of  Kent ;  and 
that  question  was  submitted  to  the  Court  of  Common  Fleas.  The 
case  was  argued  before  that  Court,  in  Trinity  Term,  1887,  who 
certified  that  under  the  will,  the  plaintiff  took  an  estate,  in  tail 
general,  in  the  real  estates  (2).  The  certificate  having  omitted  to 
notice  the  estate  given  to  the  plaintiff's  husband,  it  was  afterwards 
amended,  and  the  Judges  of  the  Common  Pleas  thereby  certified 
their  opinion  to  be,  "  That  the  plaintiff  took  under  the  will  of 
George  Douglas,  the  testator,  an  immediate  estate,  for  life,  in  the 
real  estates  of  the  said  testator  at  Chilston  and  elsewhere,  in 
the  county  of  Kent ;  and  an  estate  in  remainder,  *in  tail  general,  [  'ei  ] 
in  the  same  lands,  expectant  on  the  determination  of  the  estate  for 
life,  limited  to  James  Douglas  Stoddart." 

The  cause  was  now  brought  on,  for  further  directions  upon  the 
Master's  report,  and  upon  the  certificate  of  the  Judges  of  the  Court 
of  Common  Pleas,  of  their  opinion,  upon  the  case  submitted  to  their 
consideration  by  this  Court ;  and  the  plaintiff  now  asked,  that  this 
certificate  might  be  confirmed.  It  was  contended  for  the  defen- 
dants, who  were  devisees  of  interests  in  remainder,  that  the  learned 
Judges  had  come  to  an  erroneous  conclusion,  and  they  desired, 
that  the  case  might  be  submitted  to  the  consideration  of  another 
court  of  law. 

Mr.  Pemberton  and  Mr.  G.  Richards ,  for  the  plaintiff  [cited 
Jesson  V.  Wright  (3)]  : 
The  words  give  a  clear  estate  tail,  and  this  legal  limitation  is  not        [  62  ] 
to  be  altered  by  subsequent  doubtful  *expressions  ;  and  where  the        [  'cs  ] 
Court  is  not  called  on  to  make  a  settlement,  but  to  declare  what 
the  expressions  mean,  it  has  no  jurisdiction  to  alter  the  legal  effect 
of  the  limitations.     *     *     * 

The  rules  of  the  courts  of  law  are  equally  applicable  to  this        [  ^i  ] 
Court,  for  no  case  exists  where  a  devise,  construed  to  be  a  legal 

(1)  See  44  E.  E.  103  (1  Keen,  410).  (3)  21  E.  E.  1  (5  M.  &  S.  96.    8.  C. 

(2)  See  4  Bing.  N.  C.  1.  2  Bligh,  1). 
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Douglas     estate  in  a  court  of  law,  has  been  construed  differently,  or  as  an 
CoNOBETE.    equitable  estate  in  equity.     Subject  to  the  life  estate  of  her  husband, 
the  plaintiff  is,  therefore,  tenant  in  tail  of  the  real  estates,  and  has 
an  absolute  interest  in  the  personalty. 

Mr.  Kindersley  and  Mr.  Thompson,  for  Houstoun  Douglas  and 
Elizabeth  Douglas  ;  and  Mr,  Glasse  for  Aretas  Akers : 

[  66  ]  ♦     *     It  has  been  laid  down,  "  that  there  is  no  technical  word 

in  a  will ;  if  the  testator's  intent  be  plain,  the  Court  will  modify 
and  effectuate  his  expressions :"  King  v.  Burchell  (l) ;  and  the  same 
doctrine  is  laid  down  by  Justice  Buller  in  Hodgson  v.  Ambrose  (2). 
In  many  cases  the  Court  has  put  a  construction  on  the  words 
"  heirs,"  and  **  heirs  male,"  far  different  from  their  strict  technical 

[66]  meaning.  In  Wright  v.  Jesson{d),  it  was  throughout  admitted, 
that  the  word  "  heirs "  would  yield  to  the  intention  of  the 
testator ;  per  Lord  Eldon,  2  Bligh,  p.  53,  and  per  Lord  Redbsdale, 
p.  57.     *     *     * 

[  ^®  ^  It  is  enough,  on  the  present  occasion,  to  say,  that  a  devise  to 

one,  for  life,  with  remainder  to  the  heirs  of  her  body,  in  strict 
settlement,  does  not  give  more  than  an  estate  for  life  to  the  first 
taker.  In  this  case  the  difficulty  suggested,  as  to  the  subsequent 
limitations  to  the  children,  is  removed  by  the  circumstance,  that  it 
is  stated  expressly,  that  the  issue  are  to  take  in  tail  general. 

Again,  the  rule  in  Shelley's  case  will  not  apply,  unless  the  two 
estates  are  of  the  same  quality  and  character ;  the  plaintiff's  life 
estate  is  limited  to  her  separate  use,  and  the  husband  is  seized  of  the 
legal  estate ;  <*  *  the  estate  to  the  plaintiff's  heirs  is  a  legal  estate, 
and  it  cannot,  therefore,  unite  with  her  trust  estate  for  life :  Henry 
V.  Purcell  (4).  *  *  They  also  cited  Gallini  v.  Gallini  (5),  Jack  v. 
Featherstone  (6),  Poole  v.  Poole  (7),  and  Jervoise  v.  The  Duke   of 

[  'fiQ  ]  Northumberlcmd  (8),  and  submitted,  that  the  certificate  *of  the 
Common  Pleas  was  unsatisfactory,  and  that  the  plaintiff  took  a 
life  interest  only  in  the  chattels, 

Mr.  Tinney  and  Mr.  C.  H.  Maclean,  for  trustees. 

Mr.  Pemberton,  in  reply.     *     *     * 

(1)  1  Eden,  431 ;  and  see  Austen  v.  (5)  39  R.  E.  580  (3  Ad.  &  El.  340). 
Taylor,  1  Eden,  365.  (6)  39  R.  E.  1  (9  Bl.  N.  S.  237). 

(2)  Doug.  327.  (7)  3  Bob.  &  P.  627. 

(3)  21  E.  E.  1  (2  Bligh,  1).  (8)  21  E.  E.  229  (1  Jac.  &  W.  560). 

(4)  W.  Bl.  1002. 
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The  Master  of  the  Bolls,  after  stating  the  circumstances  of  the      Douglas 
case,  proceeded :  Conobeve. 

The  gift  amounts  to  a  direct'  devise  to  the  plaintiff,  for  her  life,  ^^''  ^^' 
for  her  independent  use  and  benefit,  followed  by  a  direct  devise,  [  70  ] 
after  her  death,  to  her  husband,  for  his  natural  life,  with  remainder 
to  the  use  of  the  heirs  of  her  body,  in  tail,  with  remainders  over, 
and  a  declaration,  that  all  the  aforesaid  limitations  were  intended 
by  the  testator  to  be  in  strict  settlement,  with  remainder  to  hi^ 
own  right  heirs  for  ever. 

That  a  devise  to  one  for  life,  and,  after  an  intermediate  estate 
for  life,  a  devise  to  the  heirs  of  the  body  of  the  first  devisee  would 
of  themselves  vest  an  estate  tail  in  the  first  devisee,  is  not  denied ; 
but  it  is  argued,  that  upon  this  will,  the  testator  expressly  meant, 
that  the  words  "heirs  of  the  body,"  which  he  has  used,  should 
not  be  taken  in  their  technical  sense, — that  the  intention  of  the 
testator  must  govern  the  construction  of  the  will, — and  that,  upon 
the  intention,  the  case  is  not  within  the  rule  in  Shelley's  case, 
is  further  argued,  that  the  life  estate  of  the  plaintiff,  is  only  an 
equitable  estate ;  that  the  devise  to  her  right  heirs,  is  of  a  legal 
estate,  and  that  on  that  ground,  the  estates  could  not  incorporate 
into  an  estate  of  inheritance  in  the  plaintiff. 

As  to  the  intention,  three  indicia  are  relied  on  ;  first,  the  gift  to        [  7i  ] 
the  plaintiff,  expressly  for  life  ;  secondly,  the  limitation  to  the  heirs 
of  her  body,  "  in  tail ;  "  thirdly,  the  declaration,  that  the  limitations 
were  intended  to  be  in  strict  settlement. 

A  part  of  the  argument  in  Jones  v.  Morgan  (i),  was  founded  on 
the  words  "  for  life;  '*  and  upon  that.  Lord  Thurlow  observed  (2), 
*'  I  think  the  argument  immaterial,  that  he  meant  the  first  estate 
to  be  an  estate  for  life.  I  take  it  that  in  all  cases,  the  testator  does 
mean  so ;  I  rest  it  upon  what  he  meant  afterwards,"  and  so  I  must 
consider  it  in  the  present  case. 

As  to  the  words  "  in  tail,"  added  to  the  words  limiting  the  estate 
to  the  heirs  of  the  plaintiff's  body,  they  are  certainly  superfluous  : 
a  limitation  to  A.  and  the  heirs  of  her  body,  in  tail,  is  the  same  as 
a  limitation  to  A.  and  the  heirs  of  her  body,  without  the  words  "  in 
tail  " — the  words  "  in  tail  "  make  no  difference  in  the  estate  given, 
and  do  not,  as  I  conceive,  show  any  intention  to  give  an  estate, 
different  from  that  which  is  imported  by  the  words  used. 

With  respect  to  the  words  "in  strict  settlement,"  I  apprehend  it 

(1)  1  Br.  C.  C.  206.  (2)  P.  220. 
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Douglas  to  be  true,  that  in  their  ordinary  sense,  they  import  estates  limited 
CosQBBVE.  to  persons  who  are  living,  for  life,  with  remainder,  in  tail,  to 
unborn  issue ;  and  in  the  ease  of  marriage  articles,  wherein  it  is 
agreed  to  limit  an  estate,  for  life,  with  remainder  to  the  heirs  of 
the  body,  this  Court,  upon  the  presumed  intention,  will  decree  a 
strict  settlement  in  the  sense  of  the  words ;  and  also,  that  in  the 
case  of  executory  trusts  with  the  like  limitations  and  an  expressed 
intention,  that  the  limitations  shall  be  in  strict  settlement,  this 
[  *72  ]  Court  will  *execute  that  trust,  in  the  same  sense  of  the  words,  if  it 
can  be  done  consistently  with  the  whole  will ;  but  that  the  words 
^'  in  strict  settlement  "  do  not  necessarily  limit  the  first  estate  to  a 
life  interest,  appears  by  the  case  of  AUanson  v.  Clitherotv  (i),  in 
which  there  was,  as  the  words  were  construed,  a  direction  to  limit 
an  estate,  for  life,  to  the  testator's  son,  and,  subject  to  other  pro- 
visions, a  direction  to  settle  the  estate  on  the  issue  of  the  marriage, 
in  strict  settlement,  as  counsel  should  advise ;  and  yet,  upon  the 
whole  will,  it  was  held,  that  the  son  took  an  estate  tail.  In  the 
present  case,  there  is  no  executory  trust.  It  is  a  case  of  direct 
devise  of  the  legal  estate,  and  in  terms  which,  according  to  the 
rules  of  law,  give  an  estate  tail  to  the  plaintiff ;  and  it  does  not 
appear  to  me,  that  the  words  ^'in  strict  settlement ''  can  have  the 
legal  effect  of  altering  that  estate.  An  executory  trust  would  have 
admitted  greater  latitude  of  interpretation,  and  the  effect  of  the 
words  might  have  been  different. 

But  it  is  further  argued,  that  although  the  legal  estate  is  given 
to  the  plaintiff,  yet  there  is  a  direction,  that  she  shall  hold  it  for 
her  independent  use  and  benefit,  which  she  cannot  do  without  the 
intervention  of  this  Court,  which  converts  her  husband  into  a  trustee 
for  her,  so  that,  in  effect,  she  has  only  an  equitable  estate  during 
her  husband's  life;  and  as  that  cannot  coalesce  with  the  legal 
estate,  in  remainder,  the  rule  in  Shelley's  case  does  not  apply.  It 
is,  however,  to  be  observed,  that  the  legal  estate  is  vested  in  the 
wife ;  that  the  power  which  the  law  gives  to  the  husband,  over  the 
real  estate  of  his  wife,  does  not  alter  the  nature  or  quality  of  that 
estate,  and  that  it  is  only  with  the  marital  power  of  the  husband, 
that  this  Court  interferes,  to  secure  to  the  wife  the  independent  use 
of  her  property. 
[  73  J  In  one  sense,  no  doubt,  the  husband  is,  or  may  be  made,  a 

trustee  for  the  wife,  but  not  so  as  to  alter  the  legal  estate  given  to 
her  by  the  testator ;  and,   on  tlie  whole,  I  am  of  opinion,  that 

(1)  1  Ves.  Sen.  24. 
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subject  to  the  prior  estate  for  life,  Mrs.  Stoddart  is  entitled  to  an 
estate  tail,  in  the  lands  in  question,  and,  consequently,  that  the 
Judge's  certificate  must  be  confirmed.  As  the  Court  is  dealing 
with  the  personal  estate  only,  it  seems  right,  to  make  a  declaration, 
in  conformity  with  the  certificate,  as  to  the  personal  estate  alone. 


DonOLAS 

r. 

CONORBVB. 


DU  HOUEMELIN  v.  SHELDON.  issr. 

Nov.  10. 
(1  Beav.  79—93 ;  S.  C.  8  L.  J.  (N.  S.)  Ch.  133 ;  3  Jur.  69.)  ^^.^^ 

[Affirmed  on  appeal  as  reported  in  48  R.  R.  165  (4  My.  &  Cr.       J^^^- 

525).]  Bolls  Court. 

Jjord 
»  Lanodale, 

M.R. 


In  re  PASMOEE. 

(1  Beav.  94—96 ;  S.  0.  8  L.  J.  (N.  S.)  Ch.  229.) 

Where  a  client,  resident  abroad,  applies  for  the  taxation  of  his  solicitor's 
bill  of  costs,  on  his  undertaking  to  pay,  he  must  give  security  for  the  costs 
of  the  proceeding. 

This  was  a  petition  for  the  delivery  and  taxation  of  a  solicitor's 
bill  of  costs,  and  for  the  delivering  up  of  the  deeds  and  papers  in 
his  custody  belonging  to  the  client ;  the  client,  by  his  petition, 
submitting  to  pay  what  might  be  found  due. 

The  petitioner,  as  it  appeared  by  affidavit,  **  had  been  for  a 
long  time,  and  still  was,  resident  at  Ostend,  in  the  kingdom  of 
Belgium." 

Mr.  StintoUy  for  the  petitioner. 

Mr.  James  Russell  objected,  that  the  petitioner,  being  resident 
out  of  the  jurisdiction,  must  first  give  security  for  costs.     *     *     * 

The  Master  of  the  Rolls  said,  that,  as  the  party  was  not 
amenable  to  the  jurisdiction  of  the  Court,  there  *was  no  doubt 
that  he  must  give  security  for  the  costs  of  these  proceedings, 
unless  it  appeared  that  the  solicitor  had  in  his  hands  a  sufficient 
security  for  them. 

The  amount  of  security  to  be  given  was  discussed,  when  Mr. 
James  Russell  consented  to  accept  a  security  to  the  extent  of  40Z. 


1839. 
Feh  23. 

Rolls  Court. 

Lord 

Langdale, 

M.R. 

[94] 


[•95] 
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1838. 

No^,  21,  22. 

Dec,  20. 

RcilU  Court, 

Lord 

Langdale, 

M.R. 

[100] 


[101] 


[102] 


TATE  V.  CLAEKE. 

(1  Beav.  100—105 ;  S.  C.  8  L.  J.  (N.  8.)  Ch.  60.) 

Under  a  devise  to  the  testator's  widow,  for  life,  with  remainder  to 
trustees  and  their  executors,  to  pay  costs,  &c.,  and  to  divide  the  residue  of 
the  rents,  amongst  all  the  testator's  brothers  and  sisters  '*  who  should  be 
living  at  the  time  of  the  decease  of  his  (testator's)  wife,  and  to  their  issue, 
male  and  female,  after  the  respective  deceases  of  his  said  brothers  and  sisters, 
for  ever ;  to  be  equally  divided  between  and  among  them  : "  Held,  that  the 
words  *'  issue  male  and  female,"  were  to  be  constxTied  as  words  of  limita- 
tion, and  not  of  purchase ;  and  that  the  children  of  a  sister  of  the  testator 
who  died  in  the  lifetime  of  the  widow,  took  no  interest  under  the  devise. 

A  similar  decision  with  respect  to  personal  estate. 

This  cause  came  before  the  Court  on  a  general  demurrer  to  the 
whole  bill,  which  stated  the  will  of  the  testator,  George  Williams, 
dated  the  27th  of  May,  1784,  [who  thereby  devised  his  freehold 
estates  to  his  wife  for  her  separate  use  during  her  life,  and  jbhe 
remainder  to  Henry  Lewis  and  John  Clarke  upon  trust  after  paying 
all  costs  and  expenses  to  divide  the  residue  of  the  income]  of  the 
same  premises  "  amongst  all  and  every  my  brothers  and  sisters,  who 
shall  be  living  at  the  time  of  the  decease  of  my  said  dear  wife,  and 
to  their  issue,  male  and  female,  after  the  respective  deceases  of  my 
said  brothers  and  sisters,  for  ever,  to  be  equally  divided  between 
and  amongst  them,  without  preference  the  one  to  the  other,  share 
and  share  alike,  and  to  and  for  no  other  use,  intent  or  purpose 
whatsoever.*'  He  then  gave  the  dividends  and  interest  arising 
from  his  money  in  the  funds,  or  other  security,  to  his  wife,  for 
life,  and,  after  charging  a  small  annuity  thereon,  he  proceeded, 
''  and  from  and  after  the  decease  of  my  said  wife,  Lucetta  Williams, 
I  give,  devise  and  bequeath  the  same  interest  and  increase,  subject 
to  the  said  payment  to  my  said  mother,  unto  and  to  the  use  of  the 
said  Henry  Lewis  and  John  Clarke,  their  executors  and  adminis- 
trators, upon  trust,  to  pay  and  apply  the  same  unto  my  said 
brothers  and  sisters,  in  the  same  manner  as  it  is  directed  with 
regard  to  the  rents  and  profits  of  my  freehold  estate."  And  as  to 
all  the  rest  and  residue  of  his  estate  and  effects,  of  what  nature  or 
kind  soever  and  wheresoever,  the  said  testator  gave,  devised  and 
bequeathed  the  same,  unto  his  said  wife,  for  her  own  use  and  benefit. 

The  testator  died  in  1784,  leaving  his  wife,  and  his  brother,  John 
Williams,  and  two  sisters,  Margaret,  the  wife  of  Bichard  Eimber, 
and  Elizabeth  Williams,  him  surviving. 

The  testator's  brother  and  sisters  all  died  in  the  lifetime  of  his 
widow  Lucetta.     John  Williams  and    Elizabeth  Williams  died 
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without  issue,  but    Margaret    Eimber    left    John    Kimber    and        Tatb 
Elizabeth  Tate,  her  only  issue.  Clabke. 

The  widow  Lucetta  married  John  Clarke,  and  died  in  1837,  and 
she  was  represented  in  the  suit  by  the  defendants,  who  were  the 
children  of  her  second  marriage. 

The  bill,  which  was  filed  by  the  two  children  of  Margaret 
Kimber,  praying  that  the  trusts  of  the  will  of  the  testator  might  be 
performed,  and  for  an  account  of  his  money  invested  in  the  funds 
and  other  securities,  and  of  the  rents  and  profits  of  the  freeholds 
accrued  since  the  death  of  Lucetta,  and  that  the  rights  of  the 
plaintiffs  thereto  might  be  declared. 

The  defendant,  James  Clarke,  who  claimed  the  property  under 
the  will  of  Lucetta,  the  widow  of  the  testator,  filed  a  general 
demurrer  to  the  whole  bill,  for  want  of  equity. 

Mr.  Tripp,  in  support  of  the  demurrer,  contended,  that  the 
words  ''issue  male  and  female  "  were  words  of  limitation  and  not 
of  purchase  ;  that  the  brother  and  sisters  of  the  testator  would  have 
taken  an  estate  tail  in  the  realty,  and  an  absolute  interest  in  the 
personalty,  in  the  event  of  their  being  living  at  the  death  of  the 
testator's  widow;  that  this  gift  had  failed  by  their  deaths  in 
her  lifetime,  and  that  the  property  thus  passed  under  the  residuary 
gift  to  the  widow  absolutely:  Jesson  v.  Wright  (i).  Doe  v. 
Harvey  (2). 

Mr.  Pemberton  and  Mr.  Blunt,  contra  : 

The  governing  rule  in  the  construction  of  wills  is,  that  the 
intention  *of  the  testator  must  prevail,  and  all  general  rules  of  [  'loa  ] 
interpretation  must  give  way  to  a  contrary  intention  collected  from 
the  whole  context  of  the  will ;  thus  the  words  "  to  A.  and  his 
issue"  have  long  been  held  to  give  an  estate  tail,  yet,  if  the 
testator  superadds  words,  showing  an  intention,  inconsistent  with 
the  devisee  taking  an  estate  tail,  such  intention  will  prevail  over 
the  general  rule:  Doe  v.  Collis  (3),  Doe  v.  Laming  (4),  Doe  v. 
BumsaU  (5),  Doe  v.  Elvey  (6).  The  intention  of  the  testator  was, 
that  his  brothers  and  sisters  should  take,  if  they  survived  his  wife ; 
and  if  they  died  in  her  lifetime,  then,  that  their  children  should 
enjoy  the  property  for  ever;   he  could  never  have  intended  to 

(1)  21   R.   B.   1    (5    M.   &    S.   95.  (4)  2  Burr.  1100. 

S.  a  2  BUgh,  1).  (6)  3  B.  B.  113  (6  T.  R  30). 

(2)  4  B.  &  C.  610.  (6)  7  B.  B.  579  (4  East,  313). 

(3)  2  B.  R.  388  (4  T.  R.  294). 
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Tate  disinherit  the  children,  merely  because  their  parents  died  in  the 
Clarke.  We  of  the  widow.  This,  however,  would  be  the  effect  of  holding 
they  take  by  representation.  Again,  the  devise  is  expressed  in  a 
mode  quite  inconsistent  with  the  notion,  that  the  children  were  to 
take  by  inheritance,  through  their  parents  ;  the  devise  to  the  issue 
is  in  a  different  sentence  from  that  to  their  parents — it  is  to  take 
effect  after  the  respective  deceases  of  the  brothers  and  sisters — it  is 
given  for  ever,  or  in  fee,  and  is  to  be  divided  equally  between  and 
amongst  them,  without  preference ;  in  other  words,  the  issue,  male 
and  female,  are  to  take  equally  and  together.  This  intention 
could  not  be  effected  by  giving  an  estate  tail  to  the  ancestor,  in 
which  case  the  estate  would  not  be  divided,  but  the  eldest  male 
would  take  the  whole ;  the  males  and  their  issue  would  take  in 
priority  and  exclusively  of  the  females ;  besides  this,  there  is  no 
gift  over  in  default  of  issue,  a  circumstance  much  relied  on  in 
former  cases.  The  devise  to  the  wife  is  of  a  legal  estate,  and  then 
there  is  a  devise  to  the  trustees,  which  is  to  take  effect  at  all  events, 
L  '104  ]  and  is  not  subject  to  *the  contingencies  of  the  brothers  surviving 
the  widow ;  the  beneficial  interest  must  be  coextensive  with  the 
devise  to  the  trustees.  To  effectuate  the  intention  of  the  testator, 
it  is  necessary  that  the  children  of  the  brothers  and  sisters  should 
take  by  purchase,  and  not  by  descent ;  and,  without  defining  the 
extent  of  their  estate,  it  is  suf&cient,  for  the  purpose  of  over- 
ruling the  demurrer,  to  establish,  that  they  have  some  interest  in 
the  testator's  estate.  They  also  cited  Right  v.  Creber  (i).  Doe  v. 
Gof  (2),  Morse  v.  Lord  Ormaftde  (3),  Christophei'son  v.  Naylor  (4). 

Mr,  Tripp,  in  reply,  cited  GaUini  v.  Gallini  (5). 

The  Master  of  the  Bolls  said,  his  present  impression  was,  that 
the  demurrer  was  sustainable,  but  he  would  consider  the  case. 

Dec,  20.       The  Masteb  of  the  Bolls  : 

This  case  comes  on  upon  demurrer.  The  plaintiffs,  Elizabeth 
Tate  and  John  Kimber,  are  the  children  of  Margaret  Kimber,  who 
was  one  of  the  sisters  of  George  Williams,  the  testator  in  the  cause. 
The  defendant,  James  Clarke,  is  the  executor  of  Lucetta,  who  was 
the  wife  of  the  testator. 

(1)  29  E.  B.  444  (6  B.  &  C.  866).  382). 

(2)  11  East,  668  over-ruled,  see  21  (4)  15  B.  B.  120  (1  Mer.  320). 

E.  B.  41.  (5)  39  B.  E.  580  (5  B.  &  Ad.  621. 

(3)  25  E.  B.  85  (5  Madd.  99 ;  1  Buss.      S,  C\  3  Ad.  &  El.  340). 
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The  question  is,  whether,  in  the  events  ^p^hich  have  happened,        Tate 
the  plaintiffs  are  entitled  to  any  interest  in  the  testator's  estate.  Clarke. 

The  plaintiffs,  Mrs.  Tate  and  John  Kimber,  claim  to  be  entitled 
to  the  whole,  or  at  least  to  a  share,  of  the  real  and  personal  estate 
given  to  Lucetta  for  life.  *The  defendant  insists  that  the  word  [  '105  ] 
"  issue,"  as  employed  in  the  will,  is  a  word  of  limitation,  and  that 
the  plaintiffs,  as  issue  of  a  sister  who  died  in  the  lifetime  of  the 
widow,  are  not  entitled  to  any  interest  under  his  will. 

The  word  **  issue  "  is  a  word  of  limitation  if  the  context  of  the 
will  does  not  afford  sufficient  reasons  to  construe  it  otherwise.  In 
the  present  will,  I  think  that  it  cannot  be  construed  in  a  sense 
different  from  "  heirs  of  the  body ;  "  and  if  the  words  "  heirs  of  the 
body"  had  been  employed,  I  think  that  neither  the  superadded 
words,  prima  facie  denoting  distribution,  nor  the  want  of  a  gift 
over,  in  default  of  issue,  would  have  afforded  sufficient  reasons 
for  construing  the  words  otherwise  than  as  words  of  limitation. 
This  case  is  not  so  strong  as  some  others  which  have  been  decided ; 
for  the  words  of  distribution  may  be  applied  to  the  brothers  and 
sisters  who  were  intended  to  be  first  takers,  and  the  words  '*  their 
issue  "  must  mean  the  issue  of  those  who  were  to  take,  and  they 
are  expressly  those  who  should  be  living  at  the  death  of  the  wife : 
at  which  time  there  was  no  brother  or  sister  living.  I  canjnot  help 
thinking,  that  the  operation  of  the  will  is  not  in  accordance  with 
the  testator's  intention, — it  is  most  unlikely  that  he  should  have 
intended  to  make  no  provision  for  the  children  of  a  brother  or 
sister  who  died  in  the  lifetime  of  his  widow ;  but  being  unable  to 
find  in  this  will,  such  clear  indications  of  intention,  that  the 
technical  words  which  are  employed  should  not  have  their  ordinary 
effect,  I  am  under  the  necessity  of  saying,  that  it  appears  to  me, 
the  plaintiffs  have  no  interest  in  the  estate,  and,  consequently,  that 
the  demurrer  must  be  allowed. 

Demurrer  allowed. 
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1838. 
Deo.  8,  11. 

Rolls  Court 

Lord 

Lanodale, 

M.R. 

[112] 


[113] 


CLOSE    V.  WILBERFOECE. 

(1  Beav.  112—120 ;   S.  C.  8  L.  J.  (N.  S.)  Ch.  101 ;  3  Jur.  35.) 

An  equitable  assignee  of  leaseholds  held  liable  at  the  suit  of  the  lessee, 
after  the  expiration  of  the  term,  for  breaches  of  coyenant  oommitted  during 
his  possession,  although  the  lessee  was  no  party  to  the  contract  for  the  equit- 
able assignment,  and  it  was  stipulated,  that  the  equitable  assignee  should 
not  be  entitled  to  an  assignment. 

By  an  indenture,  dated  the  28th  of  May,  1828,  a  Mrs.  Jefferson 
demised  to  the  plaintiff  a  farm,  &c.,  at  Kilburn  for  a  term  of  twelve 
years  and  a  half,  wanting  five  days,  at  a  rent  of  300Z.  a  year.  The 
lease  contained  various  covenants,  some  usual  and  some  unusual. 
The  plaintiff,  in  the  year  1825,  sold  the  lease  to  the  Westminster 
Dairy  Company,  and  it  was  accordingly  assigned  by  deed  poll  to 
the  trustees  of  the  Company,  subject  to  the  rent  and  covenants, 
&c.  The  affairs  of  the  Company  not  having  succeeded,  in  July, 
1826,  they  caused  the  premises  to  be  put  up  for  sale,  and 
particulars  of  sale  were  prepared  by  the  auctioneer,  but  a  sale 
was  not  then  effected. 

In  September,  1826,  the  defendant,  who  had  been  a  director  of 
the  Company,  and  had  previously  purchased  of  them  the  stock,  &c., 
agreed  to  purchase  of  the  Company  the  leasehold  premises.  His 
contract  for  purchase  was  contained  in  one  of  the  printed  con- 
ditions of  sale,  with  certain  variations  therein,  which  are  next 
stated. 

The  particular,  as  altered,  after  describing  the  property,  pro- 
ceeded as  follows :  "  The  estate  is  held  on  lease  for  a  term,  of 
which  nine  years  and  a  half,  less  five  days,  were  unexpired  at  Lady 
Day,  1826,  at  a  rent  of  800Z.  per  annum,  and  all  quit  and  copyhold 
rents,  dues,  duties  and  services  in  respect  of  these  and  other  parts 
of  the  premises  of  Thomas  Eipley,  Esq.,  deceased.  The  tenant  is 
bound  to  repair,  and  the  premises  cannot  be  used  as  a  coffee-house, 
tavern,  alehouse,  tippling-house,  or  tea-gardens.  The  purchaser  is 
to  take  the  fixtures,  manure,  dressings  and  half  dressings  on  the 
land,  at  a  fair  valuation."  In  a  subsequent  part,  it  was  stipulated 
as  follows :  "  The  purchaser  shall,  upon  payment  of  the  remainder 
of  the  purchase-money  agreeably  to  the  third  condition,  receive 
possession  of  the  lease  and  other  title  deeds,  but  shall  not  be 
entitled  to  any  assignment  to  him,  or  to  the  production  of  the 
lessor's,  or  investigation  of  the  vendor's  title.  Possession  will  be 
given,  and  all  outgoings  cleared  up  to  Michaelmas,  1826,  or 
immediately  upon  the  valuations  being  completed,  if  required  by 
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the  purchaser."     The  following  memorandum,  at  the  foot  of  the 
particular  as  altered,  was  signed  by  the  defendant. 

"  September,  1826. 
"  I  hereby  agree  to  purchase  the  leasehold  estate  comprised  in 
this  particular,  agreeably  to  the  annexed  conditions  (the  alterations, 
erasures,  and  interlineations  *being  first  made),  and  to  give  for  the 
same  the  sum  of  1001. 

"  W.    WiLBERFORCB,  JUU." 

The  defendant  took  and  retained  possession  of  the  premises  until 
the  expiration  of  the  lease. 

The  defendant  stated,  in  his  answer,  that  after  he  had  so 
purchased  possession  of  the  said  premises  as  aforesaid,  he,  the 
defendant,  made  repeated  applications  to  the  solicitor  or  agent  of 
the  said  Company  to  assign  to  him  the  aforesaid  indenture  of  lease, 
and  all  the  estate  and  interest  of  the  said  Company  in  the  said 
term,  and  that  they  absolutely  refused  to  do  so ;  and  that,  there- 
upon, the  defendant,  in  order  to  prevent  an  assignment  by  the 
trustees  of  the  said  Company  of  the  said  leasehold  premises,  or  their 
interest  therein,  requested  the  solicitor  of  the  said  Company  to 
procure  for  this  defendant,  a  disclaimer  from  the  said  trustees  of 
the  said  Company,  of  all  their  estate  and  interest  in  the  said 
premises ;  and  that,  accordingly,  in  or  about  the  month  of 
December,  1828,  the  aforesaid  indenture  of  lease,  with  the  said 
assignment  indorsed  thereon,  was  returned  to  the  counting-house 
of  the  defendant ;  and  that  there  was  also  indorsed  thereon  some 
writing,  purporting  to  be  a  disclaimer  by  the  said  trustees  of  their 
interest  in  the  said  premises,  and  that  such  disclaimer  bore  date  the 
6th  day  of  December,  1828. 

In  September,  1885,  the  lease  expired,  and  there  having  been 
considerable  dilapidations  and  breaches  of  covenant  committed, 
during  the  time  when  the  defendant  was  in  possession,  the  executors 
of  Mrs.  Jefferson  brought  an  action  at  law  against  the  plaintiff,  to 
recover  damages  for  these  breaches  of  covenant,  which  *had  been 
estimated  at  746Z.  The  plaintiff,  having  no  defence  thereto,  gave 
a  cognovit  to  the  lessor,  for  the  sum  of  4502.,  and  then  filed  this 
bill  against  Mr.  Wilberforce,  which  prayed,  that  the  defendant 
might  indemnify  the  plaintiff  against  all  breaches,  non-perform- 
ance and  non-observance  by,  or  on  the  part  of  the  said  defendant, 
his  agents,  servants,  or  under-tenants  of  the  covenants  contained 
in  the  said  indenture  of  lease,  and  especially  the  said  covenant  to 
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repair  the  said  messuage  and  premises  ;  and  that  the  said  defendant 
might  execute  to  the  plaintiff  a  proper  bond  of  indemnity  in  that 
behalf,  and  that  he  might  pay  to  the  said  executors  of  Mrs. 
Jefferson  the  said  sum  of  450Z.,  and  their  costs  of  the  said  action, 
and  might  pay  to  the  plaintiff  his  costs  of  the  said  action ;  and 
that  an  account  might  be  taken  of  all  sums  of  money,  damages, 
costs,  charges  and  expenses  paid,  or  incurred  by  the  plaintiff,  by 
reason,  or  in  consequence  of  such  breaches,  non-performance,  or 
non-observance  of  the  aforesaid  covenants,  and  that  the  defendant 
might  pay  the  amount  to  the  plaintiff. 

Mr.  Pemberton  and  Mr,  James  Parker,  for  the  plaintiff : 

Even  at  law,  the  assignee  of  a  lease  is  liable,  during  the  con- 
tinuance of  his  interest,  to  indemnify  the  lessee  from  breaches  of 
covenant,  although  the  assignment  is  by  deed  poll,  and  although 
the  assignee  has  entered  into  no  covenant,  or  agreement  to  that 
effect  with  the  lessee:  Burnett  v.  Lynch (i);  [Wolveridge  v. 
Steward  (2)]. 

The  defendant  is  a  mere  equitable  assignee,  no  assignment 
having  been  made  to  him ;  and  the  plaintiff  having  a  right,  but 
no  legal  remedy,  is  entitled  to  come  into  a  court  of  equity  to 
enforce  his  claim.     *     *     * 

Sir  C.  WethereU,  Mr.  Tinney  and  Mr.  N.  WethereU,  for  the 
defendant : 

*  *  By  the  express  terms  of  the  contract  for  sale,  it  is  stipulated 
that  the  purchaser  **  shall  not  be  entitled  to  any  assignment,"  so 
that  he  contracts  for  the  mere  possession  of  the  property,  and  not 
for  an  assignment ;  he  became  tenant  from  year  to  year,  and,  as 
such,  bound  to  do  ordinary  tenant's  repairs  only.  A  party  may, 
both  at  law  and  equity,  agree  for  the  benefit  of  a  lease  without 
incurring  a  liability  to  the  covenants,  as  by  an  underlease,  in  which 
case  no  equity  will  arise  between  *the  sub-lessee  and  the  landlord. 
During  the  term,  the  plaintiff  could  not  have  compelled  the 
defendant  to  take  an  assignment  of  the  lease;  first,  because  the 
terms  of  the  contract  exclude  it,  and  secondly,  because  the  plaintiff 
is  a  stranger  to  the  contract ;  the  plaintiff,  therefore,  has  no  right, 
after  the  expiration  of  the  lease,  to  have  recourse  to  equity  for  an 
indemnity,  which  must  be  founded  on  the  assumption  of  there 
being  such  a  prior  right. 

(1)  29  R.  E.  343  (5  B.  &  C.  589).  (2)  38  E.  E.  706  (1  Cr.  &  M.  644). 
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Mr.  Pemberton,  in  reply  : 

If  the  defendant  had  taken  a  legal  assignment,  there  would  have 
been  no  doubt  of  his  liability  in  a  court  of  law.  Here  he  has 
contracted  for  the  whole  interest,  and  although  he  is  not  to  have 
a  legal  assignment,  he  is  to  have  the  whole  interest,  and  has,  in 
fact,  had  the  whole  enjoyment  of  the  property.  This  Court  will 
therefore  regard  him  as  the  absolute  owner  of  the  whole  interest, 
or  as  an  equitable  assignee ;  and  his  liability  is  co-extensive  with 
that  to  which  he  would  have  been  subject  in  a  court  of  law,  if  his 
interest,  instead  of  equitable,  had  been  legal. 

The  plaintiff  is  a  mere  surety  for  the  defendant,  and,  having  a 
right  as  against  the  defendant  without  the  means  of  enforcing  it 
at  law,  he  seeks  the  aid  of  this  Court,  not  for  the  purpose  of 
assessing  the  damages,  but,  under  the  common  equity  of  a  surety, 
to  be  indemnified  by  the  principal. 
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The  Master  of  the  Bolls: 

It  appears  that  the  plaintiff  was,  in  the  year  1822,  entitled  to  the 
property  in  question,  which  was  held  by  him  under  a  lease  for 
twelve  years  and  a  half  at  a  rent  of  8002. ;  the  lease  contained 
various  covenants,  some  usual  and  some  special.  Both  the  plaintiff 
and  defendant  *were  members  of  a  Company  called  the  London 
and  Westminster  Dairy  Company;  and  it  was  intended,  in  the 
latter  part  of  1825,  that  this  leasehold  property  should  be  used  for 
the  purposes  of  the  Company,  and  it  was  assigned  to  trustees  for 
them.  Their  affairs  did  not  succeed,  and,  in  the  year  1826,  this 
farm  was'  to  be  disposed  of.  Particulars  of  sale  were  prepared,  but 
the  property  was  not  sold  by  public  auction.  In  September,  1826, 
the  defendant,  Wilberforce,  became  the  purchaser  of  this  leasehold 
interest,  and  the  particulars  which  were  prepared  for  the  sale  were 
used  for  the  purpose  of  the  contract ;  and  it  was  stated,  that  the 
estate  was  held  on  lease,  &c.  (His  Lordship  here  stated  the 
terms  and  conditions,  as  altered,  and  the  contract  signed  by  the 
defendant.)  I  must  say,  I  have  no  doubt  that  this  is  an  agreement 
to  purchase  the  leasehold  premises,  and  to  have  in  equity  the  whole 
leasehold  interest  which  was  legally  vested  in  the  trustees  of  the 
Company.  It  is  said,  that  it  was  an  agreement  for  the  right  of 
possession,  or  occupation  only,  or  something  different  from  what 
appears  necessarily  implied  from  the  words  of  the  contract.  The 
premises  were  held  under  a  lease ;  various  terms  were  stipulated. 
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amongst  others,  that  there  was  to  be  no  assignment,  but  I  have  no 
doubt  that  it  was  a  contract  to  purchase  the  whole  interest  in  this 
leasehold,  or  at  least  the  equitable  interest. 

It  was  agreed  that  the  defendant  was  not  to  have  the  legal 
interest,  and  the  consequence  was  that  there  was  no  liability  at 
law  under  the  covenants.  If  the  defendant  had  accepted  a  legal 
assignment,  he  would  have  undoubtedly  been  bound  by  the 
covenants  at  law,  and  his  grantor  would  have  been  a  surety  only, 
and  %  entitled  to  call  for  an  indemnity  from  him,  and  for  the 
performance  of  the  covenants  by  him.  The  question  is,  how  does 
the  matter  stand  where  there  has  been  no  legal  ^assignment,  but 
only  an  equitable  agreement  ?  If  I  could  see,  that  the  legal  remedy 
would  be  co-extensive  with  the  right  to  which  the  plaintiff  is  clearly 
entitled  in  equity,  I  should  consider  that  he  had  no  right  to  come 
here  ;  but  that  is  not  the  case.  The  argument  is,  that,  under  the 
contract,  the  defendant  was  not  to  be  the  assignee  of  the  whole 
legal  interest;  but  that  he  was  to  take  a  less  interest.  If  the 
argument  were  well  founded,  and  to  prevail  at  law,  it  would  not 
prevail  here,  because  in  this  Court  he  is  the  equitable  assignee  of 
the  whole  interest,  and  his  obligation  must  be  co-extensive  with 
that  equitable  interest. 

I  am  not  sure  that  this  450Z.  was  the  amount  of  what  he  ought 
to  pay  for  the  breaches  of  covenant  to  this  time,  and  I  think  he  is 
entitled  to  a  reference  to  the  Master  on  that  point.  The  defendant 
must  pay  the  costs  at  law  and  in  this  Court,  up  to  the  present 
time. 
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BOOTH  V.  BOOTH  (1). 

(1  Beav.  125—131 ;  S.  C.  8  L.  J.  (N.  S.)  Ch.  39 ;  2  Jur.  938.) 

An  executor  who  proves  the  will  becomes  liable  to  perform  the  duties 
which  the  will  imposes  upon  the  executors,  and  cannot  limit  himself  to  the 
duties  annexed  by  law  to  the  executorship. 

A  trustee  who  stands  by  and  sees  a  breach  of  trust  committed  by  his 
co-trustee  becomes  responsible  for  that  breach  of  trust. 

A  testator  bequeathed  to  his  partner  and  to  B.,  his  personal  estate,  upon 
trust  to  invest  the  same,  for  the  benefit  of  his  wife  and  children.  Both  the 
executors  proved  the  will,  and  the  surviving  partner  retained  the  testator's 
monies  in  the  trade,  which  were  lost.    B.  took  no  active  part  in  the  trusts. 


(1)  ChillingwoHh  v.  Chambers  [1896]  1  Ch.  685,  65  L.  J.  Ch.  843,  74  L.  T. 
34,  C.  A. 
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but  was  cognisant  of  the  breach  of  trust,  and  took  no  proceedings  to        Booth 
prevent  it :  Held,  that  B.  was  responsible  for  the  consequences  of  the  breach  v, 

of  trust.  Booth. 

The  interest  of  a  cestui  que  trust,  who  concurs  with  a  trustee  in  a  breach 
of  trust,  is  liable  to  indemnify  the  trustee  (1). 

Thomas  Booth,  the  testator,  who  at  his  death  carried  on  the 
business  of  a  manufacturer  of  earthenware  with  his  brother  Joseph 
Booth,  by  his  will  dated  the  17th  of  April,  1820,  gave  and 
bequeathed  the  residue  and  remainder  of  his  personal  estate  and 
effects,  of  what  nature  or  kind  soever  and  wheresoever,  and  every 
part  thereof,  unto  his  brother  Joseph  Booth,  and  his  friend  Mr. 
W.  Batkin,  two  of  the  defendants,  to  hold  to  them,  their  executors 
and  administrators,  in  trust,  to  put  and  place  the  same  out  at 
interest  upon  *some  good  and  sufficient  security  or  securities,  and  to  [  •i26  ] 
pay  such  interest  as  received,  unto  his  said  wife,  until  his  said 
youngest  child  should  attain  the  age  of  twenty-one  years ;  and, 
when  and  so  soon  as  such  child  attained  that  age,  then  to  pay  one 
half  part  of  such  interest  unto  his  said  wife,  for  and  during  the 
term  of  her  natural  life;  and  also  to  pay  one  half  part  of  the 
principal  money  that  might  be  then  out  at  interest,  and  any 
interest  of  such  part  that  might  be  then  due,  equally  unto  and 
between  such  of  his  children  as  should  be  then  living,  and  to  the 
child  or  children  of  such  of  them  as  might  be  then  dead,  share  and 
share  alike,  it  being  his  will  and  intention,  that  the  child  or 
children  of  such  of  his,  the  said  testator's,  said  children  as  might 
be  dead  should  be  entitled  to  the  parent's  share;  and  after  the 
decease  of  his  wife,  then  in  trust,  to  pay  the  other  half  part  of 
such  principal  and  interest  due  thereon,  equally  between  and 
among  such  of  his,  the  said  testator's,  children  as  should  be  then 
living,  and  to  the  child,  or  children  of  such  as  might  be  then  dead, 
share  and  share  alike. 

The  testator  died  in  May,  1820,  leaving  his  widow  and  the  plain- 
tiffs, then  infants,  his  two  only  children,  him  surviving ;  and  his  will 
was,  in  October,  1820,  proved  by  Joseph  Booth  and  William  Batkin. 

The  partnership  expired  by  the  death  of  the  testator,  but  W. 
Batkin  allowed  his  co-executor  to  carry  on  the  business,  for  the 
benefit  of  himself  and  the  family  of  the  testator,  in  the  name  of 
Joseph  and  Thomas  Booth,  until  1880,  when  Joseph  Booth  became 
embarrassed,  and  the  testator's  capital  lost. 

The  youngest  of  the  testator's  children  attained  twenty-one  in 
April,  1880.    This  bill  was  filed  to  obtain  "^an  account  of  the      [*i27i 
(1)  See  now  the  Trustee  Act,  1893,  s.  46.— 0.  A.  S, 
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Booth       testator's  estate,  and  to  make  the  trustees  liable  for  the  monies 

Booth.       lost  by  continuing  the  basiness. 

The  defendant,  Batkin,  by  his  answer,  said,  that  he  joined  in  the 
probate  of  the  will  as  a  matter  of  form  only,  and  at  the  request  of 
Joseph  Booth,  the  defendant,  and  Elizabeth  Booth,  the  widow  of 
the  said  testator ;  and  that  it  was  fully  understood  that  he  should 
not  be  called  upon  further  to  interfere,  or  act  in  the  execution  of 
the  trusts  of  the  said  will ;  nor  did  he  conceive  that,  by  merely 
joining  with  Joseph  Booth  in  proving  the  said  will,  he  should 
become,  nor  did  he,  as  he  submitted  thereby,  in  fact,  become 
answerable,  further  than  for  his  own  acts,  deeds,  receipts  and 
payments,  if  any ;  and,  save  as  aforesaid,  he  denied  it  to  be  true 
that  he  took  upon  himself  the  execution  of  the  testator's  will,  or 
of  the  trusts  thereby  reposed  in  him. 

It  was  not  proved  that  the  defendant  Batkin  took  any  active 
part  in  the  trusts  of  the  will ;  but  there  was  evidence  that  he  had, 
from  time  to  time,  frequented  the  manufactory,  and  was  aware  of 
the  manner  in  which  it  had  been  carried  on  after  the  death  of 
the  testator. 

The  liability  of  Batkin  was  the  point  principally  discussed. 

Mr.    Pembertotif    Mr.   Spence   and    Mr.   Bazalgette^   for   the 
plaintiffs : 

The  proving  the  will  by  Batkin  was  an  acceptance  of  the  trusts  : 
Mucklow  V.  F^lUer{X).  It  was  the  duty  of  the  trustees,  upon  the 
[  •128  ]  death  of  the  testator,  to  have  *realised  his  property,  "  and  place 
out  the  same  upon  good  and  sufficient  security."  Joseph  Booth, 
who  retained  the  testator's  property  in  the  business,  was  guilty  of 
a  breach  of  trust,  and  is  clearly  liable  for  the  losses  which  have 
occurred,  and  Batkin,  who  stood  by  and  permitted  that  breach,  is 
equally  liable.  [They  cited  Brice  v.  Stokes  (2),  Hanbury  v.  Kirk- 
land  (3),  Moyle  V.  Moyle  (4),  Byrchall  v.  Bradford  (5),  Stkkney  v. 
SeiveU  (6),  Tebbs  v.  Carpenter  (7),  and  other  cases,] 

Mr.  Kindersley  and  Mr.  Wilhrahain,  contra,  for  the  defendant 
Batkin,  submitted,  that  he  was  not  liable  for  the  breaches  of  trust 
of  his  co-executor.     That  he  had  taken  no  part  in  the  proceedings, 

(1)  23  E.  B.  29  (Jac.  198).  (5)  28  E.  E.  204  (6  Madd.  13). 

(2)  8  E,  B.  164  (11  Ves.  319;.  (6)  43  E.  E,  129  (1  My.  &  Cr.  8). 

(3)  80  E.  E.  166  (3  Sim.  265).  (7)  16  E,  E.  22^  (1  Madd.  290). 

(4)  34  E.  E.  186  (2  Eusb.  &  Aly.  710). 
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and  that  what  had  been  done,  was  for  the  benefit  of  the  family,  Booth 
and  with  the  full  concurrence  of  the  widow,  whose  interest,  they  booth. 
submitted,  was  liable  to  make  good  any  losses. 

The  Master  of  the  Bolls  : 

This  is  a  very  unfortunate  case.  It  is  to  be  lamented  that  Batkin, 
by  inadvertence  and  over  good  nature,  should  have  placed  himself 
in  such  a  situation  of  responsibility  as  he  has  done.  Here  is  a 
will,  the  terms  of  which  are  perfectly  distinct.  (His  Lordship 
read  it.)  On  the  26th  of  October,  1880,  the  two  executors  proved 
the  will;  they  take  on  themselves  the  trusts  and  the  duty  of 
performing  it. 

From  that  moment  it  was  their  duty  to  do  all  that  was  necessary  [  129  ] 
for  the  conversion  of  the  estate  into  money,  and  to  see  the  dividends 
duly  applied ;  but  Batkin,  unfortunately,  did  not  consider  that,  by 
proving  the  will,  he  had  undertaken  any  duty,  or  incurred  any 
responsibility :  he  says  he  proved  the  will  in  consequence  of  the 
request  of  the  widow,  who  informed  him,  that  he  would  not 
thereby  undertake  any  duty,  or  be  responsible  for  any  thing.  It 
is  important  that  it  should  be  well  understood  that  no  one  can 
safely  act  in  that  manner,  and  that  the  law  will  not  permit  a  party 
to  neglect  the  duty  which,  by  proving  the  will,  he  has  undertaken. 
I  am  of  opinion  that  he  became  liable  for  the  performance  of  the 
trusts,  and  for  any  consequences  arising  from  a  breach  of  them. 

Part  of  the  testator's  property  was  engaged  in  trade :  that  trade 
ought  to  have  been  put  an  end  to,  and  the  property  invested. 
Batkin,  it  appears,  went  to  the  place  of  business  from  time  to  time, 
and  it  is,  therefore,  clear  that  he  knew,  that  what  ought  to  have 
been  done  was  not  performed.  He  acquiesced,  week  by  week,  and 
year  by  year,  in  the  breach  of  trust  which  his  co-executor  was  com- 
mitting. There  was  no  corrupt  motive — no  receipt  of  money  which 
he  misapplied  to  be  attributed  to  him,  but  he  undertook  the  per- 
formance of  a  duty  which  he  did  not  perform.  This  is  no  small 
blame :  a  man  cannot  be  allowed  to  neglect  a  duty  which  he  has 
undertaken.  He  permitted  his  co-executor  to  carry  on  the  trade, 
and,  consequently,  must  be  considered,  in  this  Court,  a  party  to 
this  breach  of  duty.  It  is  said,  in  extenuation,  that  he  did  this 
from  the  best  motives ;  he  thought  the  brother  of  the  testator  was 
the  proper  person  to  carry  on  the  business ;  he  thought  there  would 
be  more  profit  made  by  this  mode  of  dealing  with  the  property,  and 
that  it  was  more  advantageous  for  the  ^children.    All  this  might       [  •iso  ] 
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have  been  very  right  to  do  and  to  acquiesce  in,  if  he  had  under- 
taken to  make  good  any  loss  which  might  occur  in  the  course  of 
the  experiment ;  he  could  not,  however,  so  act  without  incurring 
that  responsibility,  if  a  loss  occurred. 

I  am  of  opinion,  on  the  authorities  and  on  the  established  rules 
of  the  Court,  to  which  it  is  not  necessary  to  refer,  that  a  trustee 
who  stands  by  and  sees  a  breach  of  trust  committed  by  his  co-trustee, 
becomes  responsible  for  that  breach  of  trust. 

That  the  widow  concurred  seems  to  be  quite  clear ;  and  any 
interest  to  which  she  may  be  entitled  is  the  proper  fund  to  resort 
to  in  the  first  instance.  If  she  has  obtained  any  benefit  from  the 
breach  of  trust,  the  trustee  ought  to  be  compensated  in  respect  of 
it.  I  must,  therefore,  declare,  that  the  property  ought  to  have 
been  realised  on  the  death  of  the  testator ;  and  that  Batkin  and 
Booth  are  liable  for  any  loss  which  has  occurred  from  not  winding 
up  the  testator's  affairs  at  that  time. 


1839. 
Fel,  18. 

IlolU  Court, 
Lord 

LAN  OD  ALE, 

M.R. 
[131] 


DAVIS  V.  ELMES. 

(1  Beav.  131—133.) 

A  testator  bequeathed  to  his  daughter  and  her  husband  300/.,  and  directed, 
if  the  husband  should  be  indebted  to  him  at  the  time  of  his  death,  the  debt 
should  be  deducted  out  of  his  legacy.  The  husband  died  in  the  lifetime  of 
the  testator,  indebted  to  him  in  250/.,  and  the  testator  afterwards  died  : 
Held,  that  the  debt  was  not  to  be  deducted  from  the  daughter's  legacy. 

This  case  came  before  the  Court  upon  demurrer,  and  by  the 
statements  in  the  bill  it  appeared  that  the  testator,  who  was  the 
plaintiff's  father,  after  giving  a  life  interest  in  his  property  to  his 
widow,  gave  a  sum  of  800Z.  to  Dennis  Davis  and  Charlotte  his  wife, 
for  their  own  use  and  benefit ;  and  he  gave  a  similar  sum  to  James 
Elmes  and  Mary  Ann  his  wife,  to  and  for  his  and  their  use  and 
benefit ;  and  he  directed,  **in  case^any  or  either  of  them  the  said 
Henry  John  Elmes,  Dennis  Davis  and  James  Elmes  should  be 
indebted  to  him  at  the  time  of  his  decease,  such  sum  or  sums  of 
money  as  he  or  they  might  be  so  indebted  as  aforesaid  to  be 
deducted  and  retained  out  of  his  or  their  legacy,  so  far  as  the  same 
would  extend  and  be  sufficient  for  that  purpose." 

The  testator  made  advances  to  Dennis  Davis. 

In  March,  1833,  Dennis  Davis  died  indebted  to  the  testator  in  the 
sum  of  260J.,  which  still  remained  unpaid. 
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The  testator  survived  Dennis  Davis,  and  died  in  August,  1833,        Davis 
and  his  widow  died  in  1838.     The  question  raised  by  the  demurrer       elm'es. 
was,  whether  the  plaintiff  Charlotte,  the  widow  of  Dennis  Davis,        [  1^2  ] 
was  entitled  to  the  legacy  of  3002.  without  deducting  the  debt  due 
from  her  husband  to  the  testator. 

Mr.  Kinder sley  and  Mr,  B.  Spencer  FoUett,  for  the  demurrer  : 

The  husband's  debt  was  to  be  deducted  out  of  a  particular  fund, 
expressly  pointed  to  by  the  testator,  namely,  the  legacy  of  300Z. 
previously  given;  the  death  of  Dennis  Davis  cannot  affect  the 
direction,  or  the  qualification  to  which  the  legacy  was  subjected 
by  the  testator's  will.  The  intention  was  clear;  the  testator 
intended  an  equality  between  the  families  of  his  three  daughters, 
and  made  this  provision  for  the  deduction  of  any  advances  made 
by  him  in  his  lifetime ;  he  intended  the  deduction  to  be  made  out 
of  the  interest  of  his  daughter,  as  well  as  of  his  son-in-law. 

Mr,  Pemherton  and  Mr,  Chandless,  in  support  of  the  bill : 

The  debt  was  to  be  deducted  out  of  his,  not  her,  legacy.  The 
testator  never  could  have  intended  the  husband's  debt  to  be  paid 
out  of  his  widow's  legacy,  the  effect  of  which  would  be,  to  give  the 
benefit  of  the  wife's  legacy  to  strangers  to  the  testator,  namely,  to 
the  husband's  legatees,  if  he  died  solvent ;  and  to  his  creditors,  if 
he  had  died  insolvent.  The  events  have  not  happened  on  which 
the  deduction  was  to  take  place ;  Dennis  Davis  was  not  indebted  at 
the  testator's  death,  but  his  estate,  or  representatives  only  were 
then  debtors  to  the  testator ;  and  there  is  no  legacy  given  to  him 
out  of  which  the  debt  can  be  deducted. 

Mr,  Kindersley,  in  reply. 

The  Master  of  the  Rolls  :  [  133  ] 

In  this  case,  the  testator  has  used  words  which  might  have  had 
a  legal  operation  in  one  of  three  events  which  might  have  happened ; 
first,  in  the  event  of  the  husband  and  wife  surviving  him ;  secondly, 
of  the  husband  alone  surviving  him  ;  and  thirdly,  of  the  wife  alone 
surviving.  The  husband  was  the  debtor  of  the  testator,  and  he  has 
directed,  that  if  the  husband,  &c.     (Reads  the  will.) 

If  the  husband  had  survived  his  wife  and  the  testator,  the  legacy 
would  have  become  his  ;  if  both  survived,  there  would  have  been  a 
distinct  interest  to  the  husband,  at  least    but  in  the]  event  which 
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has  happened,  the  husband  never  had  any  interest  in  the  legacy. 

The  question  is,  if  the  testator  is  to  be  taken  to  have  intended,  that 

when  the  husband  had  no  interest,  his  personal  debt  was  to  be 

deduV^ted  from  the  wife's  interest.     I  cannot  say  that  such  was  his 

intention,  or  that,  in  the  events  which  have  happened,  the  legacy, 

which  vested  in  the  wife  alone,  is  to  be  applied  in  payment  of  the 

husband's  personal  debt. 

I  cannot  dispose  of  this  case  without  expressing  my  approbation 

of  the  manner  in  which  the  question  has  been  brought  before 

the  Court.     The  record  has  been  so  framed  as  to  bring  the  point 

before  the  Court  at  the  least  expense,  and  shows  a  proper  spirit  on 

both  sides. 

Demurrer  overruled. 


1838. 
Dec.  6,  7. 

HoUs  Court. 

Lord 

Lakgdale, 

M.li. 

[137] 


[138] 


GEEENLAW  v.   KING(l). 

(1  Beav.  137-146;  S.  C.  8  L.  J.  (N.  S.)  CL  92.) 

The  privilege  of  a  client,  as  to  discovery,  is  not  co-extensive  witt  that  of 
his  solicitor ;  there  are  cases  where  the  solicitor  would  be  protected  from 
discovery,  but  the  client  would  not. 

A  case  submitted  to  counsel,  and  confidential  commimications  had  with 
his  solicitor  by  a  deceased  owner  of  a  charge  on  a  living,  in  contemplation 
of  proceedings  being  taken  by  the  future  incumbent,  which  had  come 
into  the  possession  of  the  defendant,  who  was  the  assignee  of  the  charge  : 
Held,  not  privileged. 

Confidential  communications,  which  took  place  after  the  dispute  had 
arisen,  between  a  defendant  and  a  soliciter,  who  acted  as  agent  and  adviser 
only,  but  not  as  soliciter :  Held,  not  privileged. 

Thb  bill' in  this  case  stated  two  Acts  of  Parliament  of  49  and 
52  Geo.  III. ;  by  which,  for  the  purpose  of  building  a  new  rectory 
house  at  St.  Mary's,  Woolwich,  the  rector,  with  the  consent  of  the 
Bishop  of  Rochester,  was  empowered  to  borrow  2,000Z.  by  way  of 
annuities,  upon  one  or  more  life  or  lives,  and  to  secure  that  sum 
upon  the  rents  and  profits  of  the  rectory. 

In  1813,  the  then  rector,  with  the  consent  of  the  then  Bishop  of 
Rochester,  in  consideration  of  2,000Z.  expressed  to  be  paid  by  a 
Mr.  Venables,  granted  a  life  annuity  of  170i.  to  Venables. 

The  2,000Z.  was  the  money  of  the  Bishop,  and  Venables,  who 
was  a  mere  trustee,  had  executed  a  declaration  of  trust  to  that 
effect ;  in  1828,  the  Bishop,  for  natural  love  and  affection,  assigned 
the  annuity  to  his  son,  the  defendant  Mr.  King. 

The  Bishop  and  the  rector  both  died  in  1887  ;  and  the  plaintiff, 

(1)  Fenner   v.   L,  &  S,   E.   R,  Co,      313,  26  L.  T.  971. 
(1872)  L.  R.  7  Q.  B.  767, 41  L.  J.  Q.  B. 
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the  present  rector,  filed  this  bill  to  set  aside  the  annuity  as  invalid,    Greenlaw 
by  reason  of  the  trust  reposed  in  the  Bishop  by  the  Act.  Kinq. 

The  defendant,  Mr.  King,  by  his  answer,  made  the  following 
admission  as  to  his  possession  of  documents  relating  to  the  matters 
in  question  in  the  cause. 

"  And  this  defendant  saith,  that  he  hath,  in  the  schedules  to  this 
his  answer  annexed,  marked  respectively  with  the  figures  1  and  2, 
set  forth  a  full  and  true  list  and  schedule  of  all  the  deeds,  books  of 
account,  accounts,  letters,  copies  of  or  extracts  from  letters,  receipts, 
documents,  papers  or  writings,  or  of  any  deed,  book,  book  of  account, 
letter,  copy  of  or  extract  from  a  letter,  receipt,  document,  paper  or 
writing  relating  to  the  matters  in  the  bill  mentioned,  or  to  any  of 
them;  and  from  which,  if  produced,  the  truth  of  the  several  matters 
in  the  said  bill  stated  and  charged  would  appear,  which  defendant 
hath  now  or  ever  had  in  his  possession,  custody,  or  power ;  but 
defendant  saith,  that  the  several  letters  and  copies  mentioned  and 
referred  to  in  the  second  schedule  to  his  answer  annexed,  and  to 
which  the  figures  from  1,  2,  8,  4,  5,  6,  7,  8,  are  set  opposite,  are 
confidential  communications  which  passed  between  defendant's  late 
father  (the  Bishop)  and  William  Leigh,  who  then  was  and  acted  as 
his  solicitor  and  agent ;  and  that  such  letters  were  written  confi- 
dentially by  the  defendant's  father,  as  client  to  the  said  William 
Leigh,  and  *by  William  Leigh,  as  solicitor  to  the  defendant's  [  *139  ] 
father,  in  reference  to  the  matters  in  litigation  in  the  present  suit, 
and  in  contemplation  of  such  proceedings  being  taken  by  some 
successor  of  the  then  incumbent  of  the  said  rectory  of  Woolwich, 
as  are  now  taken  by  the  plaintiff  in  this  suit ;  and  that  the  case 
stated  for  the  opinion  of  counsel  and  the  opinion  given  thereon,  to 
which  the  figure  25  is  set  opposite,  were  respectively  stated  and 
given,  in  reference  to  the  matters  in  litigation  in  the  present  suit, 
and  in  contemplation  of  such  proceedings  being  taken  by  some  suc- 
cessor of  the  then  incumbent  of  the  rectory  of  Woolwich,  as  are  now 
taken  by  the  plaintiff  in  this  suit. 

''  And  this  defendant  saith,  that  the  several  other  letters  and 
copies  of  letters,  mentioned  and  included  in  the  second  schedule, 
and  to  which  the  figures  from  9  to  24  inclusively,  and  from  26  to 
46  inclusively,  are  set  opposite,  are  and  passed  as  confidential 
communications  between  this  defendant  and  William  Leigh,  who 
continued  to  act  as  the  agent  and  adviser  of  this  defendant,  though 
not  as  his  solicitor,  and  between  William  Leigh  and  this  defendant's 
counsel  and  solicitors,  and  between  this  defendant  and  his  counsel, 
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Grebnlaw    in  the  character  of  client,  solicitor  and  counsel,  in  reference  to  the 
King.        matters  in  litigation  in  this  suit,  and  in  contemplation  of  this  suit, 

and  after  dispute  had  arisen  between  the  plaintiff  and  the  defendant 

with  reference  thereto." 

*'  And  this  defendant  submits  that  he  ought  not  to  be  compelled 

to  produce  the  said  several  letters  and  the  said  case  and  opinion 

mentioned  and  included  in  the  second  schedule  to  this  his  answer 

annexed,  or  either  of  the  copies  of  the  said  case  and  opinion 

respectively,  or  any  or  either  of  them." 
[  1*0  ]  A  motion  was  now  made,  on  behalf  of  the  plaintiff,  for  the 

production  of  the  documents  mentioned  in  the  schedule. 

Mr.  Pembertoriy  Mr.  Kindersley  and  Mr.  R.  W.  E.  Forster,  in 
support  of  the  motion,  contended,  that  the  correspondence  which 
had  taken  place  between  the  Bishop  and  his  solicitor,  prior  to  the 
institution  of  this  suit,  or  its  being  in  contemplation,  and  the  case 
then  submitted  to  counsel,  were  not  privileged  ;  and  as  to  the  com- 
munications between  the  defendant  and  William  Leigh,  who  acted 
as  the  defendant's  friend,  and  not  as  his  legal  adviser,  the  defendant 
was  bound  to  produce  them ;  they  cited  Radcliffe  v.  Fursman  (i). 

Mr.  Richards  and  Mr.  Heberden^  contra ,  [cited  Oreenough  v. 
OaskeU  (2),  Cholmondeley  v.  Clinton  (3).]  If  Leigh  happened  to  be  a 
defendant  to  the  bill,  he  would  not  be  ordered  to  produce  these 
documents,  and  therefore  the  present  defendant,  who  represents 
him,  is  equally  privileged  (4).  The  effect  of  their  being  produced 
might  be  to  render  the  estate  of  the  Bishop  liable;  and  surely, 
[  *141  ]  therefore,  the  [Court  will  not,  in  a  suit  to  which  the  *Bishop's 
representatives  are  not  parties,  order  their  production. 

It  is  admitted  that  the  documents  are  in  the  defendant's  power, 
that  may  mean,  that  Mr.  Leigh  would  deliver  them  over,  if  asked  ; 
but  will  the  Court  force  the  defendant  to  procure  them  from  the 
solicitor  of  another  party  ? 

It  is  said  that  the  communications  are  not  privileged,  because 
they  took  place  some  years  before  the  institution  of  this  suit ;  but 
the  rule  is,  that  when  an  attack  is  contemplated,  a  party  is  at 
liberty  to  have  recourse  to  the  advice  of  skilful  persons,  with- 
out being  compelled  to  make  a  discovery  of   such  confidential 

(1)  3  Br.  P.  C.  538.    Toml.  ed.  (4)  See   Parkhurst    v.    Lmvtm,    15 

(2)  36  E.  E.  258  (1  My.  &  K.  98).  E.  E.  140  (1  Mer.  391). 

(3)  13  E.  E.  183  (19  Ves.  268). 
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communications.      [They  cited  Walker  v.  JVildman  (i),  Hughes  v.    Greenlaw 
Biddvlph  (2),  Bolton  v.  The  Corporation  of  Liverpool  (8),  Storey  v.        King. 
Lord  George  Lennox  (4),  and  other  cases.] 

Mr.  Pemberton,  in  reply.  [  1*2  ] 

The  Master  of  the  Bolls: 

This  is  a  bill,  filed  by  the  plaintiff  against  the  defendant,  to 
have  it  declared,  that  a  security  is  void  or  satisfied.  The  trans- 
action was  this :  For  the  purpose  of  raising  money  for  improving 
the  rectory  house  of  St.  Mary's,  Woolwich,  an  annuity,  on  the 
authority  of  an  Act  of  Parliament,  was  to  be  granted  to  such 
person  as  would  advance  the  money  requisite  for  that  purpose; 
the  whole  transaction  was  to  be  conducted  with  the  consent,  and 
under  the  control,  of  the  Bishop  of  Eochester.  An  annuity  was 
granted  to  a  nominee  of  the  Bishop,  who  advanced  the  money. 
During  the  incumbency  then  existing,  the  transaction  was  not 
questioned;  but  on  a  new  incumbent  being  appointed,  this  bill 
was  filed  to  impeach  the  transaction.  A  motion  is  now  made  for 
the  production  of  certain  papers  which,  by  the  answer,  are  admitted 
to  be  in  the  possession  of  the  defendant. 

As  to  some  of  the  papers  there  is  no  dispute,  viz.,  the  documents 
in  the  first  schedule,  which,  it  is  admitted,  ought  to  be  produced ; 
and  there  is  no  doubt  that  certain  documents  in  the  second  schedule, 
viz.,  the  correspondence  of  the  defendant  and  his  agent  with  his 
counsel  or  solicitor  ought  to  be  protected:  the  dispute  arises  on 
other  papers.  The  Bishop,  having  procured  *an  annuity  to  be  [  *i*^  1 
granted  to  his  nominee,  in  1820  had  a  correspondence  with  his 
solicitor,  with  respect  to  the  validity  of  this  transaction,  and  a  case 
was  sjibmitted  for  the  opinion  of  counsel ;  this  was  a  considerable 
time  before  the  defendant  had  any  legal  interest  in  the  subject- 
matter  of  the  suit,  and  no  dispute  had  then  arisen,  nor  was  any 
action  or  suit  then  in  contemplation;  but  it  appears  that  the 
Bishop  apprehended  that  the  transaction  might  be  impeached, 
and  was  desirous,  for  his  own  ease  and  satisfaction,  of  knowing 
how  far  it  was  void ;  he  thought  fit  to  communicate  with  his 
solicitor,  and  obtain  the  opinion  of  counsel  relative  thereto.  In 
1828  the  Bishop  transferred  the  annuity  to  the  defendant,  who, 

(1)  22  E.  R.  234  (6  Madd.  47).        (4)  43  E.  E.  248  (1  My.  &  Or. 

(2)  28  E.  E.  46  (4  Euas.  191).       525). 

(3)  36  E.  E.  251  (1  My.  &  K  88). 
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Greenlaw  from  1828,  was  the  owner  of  this  annuity ;  and  the  Bishop  died 
King*  in  1887.  By  means  which  are  not  explained,  this  correspondence 
between  the  Bishop  and  his  solicitor,  and  the  case  which  was 
laid  before  counsel  have  come  into  the  possession  of  the  present 
defendant ;  and  it  is  in  respect  of  these  documents  that  one  part 
of  the  question  arises.  I  have  no  doubt  that  I  must  take  the 
admission  in  the  answer  to  amount  to  this,  that  he  has  them  in 
his  own  possession  or  custody,  or  in  his  power  in  such  a  way,  that 
he  can,  by  his  own  will,  obtain  possession  of  and  produce  them. 
I  cannot  take  it  otherwise. 

The  production  is  resisted  on  the  ground  that  the  communications 
were  confidential  and  ought  to  be  protected.  I  am  surprised  at 
the  extent  of  the  protection  from  discovery  which  is  sometimes 
claimed.  The  general  rule  of  the  Court  is,  no  doubt,  that  what 
the  defendant  knows  relating  to  the  matters  in  question,  the 
plaintiff  has  a  right  to  know  also,  and  for  this  very  purpose,  to 
prevent  the  defendant  from  suppressing  within  his  own  breast  the 
matters  material  to  the  determination  of  the  question  between 
[  '144  ]  the  parties.  A  defendant  may  resist  *a  just  demand,  knowing, 
from  circumstances  solely  within  his  own  knowledge,  such  resist- 
ance on  his  part  to  be  unjust ;  this  would  be  a  fraud,  and  could 
only  be  prevented  by  a  discovery.  The  defendant,  on  the  other 
handy  by  filing  a  cross  bill,  has  a  right  to  know  all  that  the 
plaintiff  knows,  and  may  be  material  for  his  defence ;  this  is  one 
of  the  great  distinctions  between  courts  of  equity  and  the  other 
Courts  in  this  cbuntry :  here  you  can  appeal  to  the  conscience  of 
a  party,  and  obtain  information;  to  extend  the  protection  from 
discovery,  further  than  is  absolutely  necessary,  would  be  to  cripple 
the  jurisdiction  of  courts  of  equity  in  the  most  important  particular. 
But  there  are  exceptions  to  the  general  rule,  and  one  is  where 
knowledge  of  the  fact  has  been  communicated  between  the  party 
and  his  solicitor ;  and  it  has  been  argued,  that  in  every  case  in 
which  a  solicitor  is  bound  to  conceal  his  knowledge,  the  client 
himself  ought  to  be  protected  from  making  such  discovery.  I  do 
not  accede  to  that  proposition.  There  are  many  cases  in  which 
it  would  be  contrary  to  the  duty  of  a  solicitor  to  disclose  facts, 
of  which,  upon  a  bill  being  filed  in  this  Court,  the  client  would 
be  bound  to  make  a  discovery :  this  shows  that  the  two  proposi- 
tions are  not  co-extensive ;  the  solicitor  may  not  be  bound,  or  not 
permitted,  to  disclose  matters  which  come  to  his  knowledge  as  a 
solicitor,  and  yet  the  client  may  be  bound  to  disclose  them.     It 
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is  decided,  that  if  the  knowledge  of  the  client  be  obtained  through    Grebnla.w 
his   soUcitor,  there  may  be  a  protection;   but  in  this  case  it  is        king. 
apparent  that  the  knowledge  of  the  defendant  has  not  come  to  him 
through  his  solicitor.     The  argument  is  singular :   it  is  said  the 
information  required  to  be  disclosed  was  obtained  from  the  late 
Bishop,  by  Leigh  in  his  character  of  solicitor;   and  that  it  was 
therefore  his  duty  not  to  communicate  it ;   that  it  must  have  been 
from  Leigh  that  the  defendant  acquired  the  information  ;   and  that 
the  *defendant  was  entitled  to  the  same  privilege  as  Leigh,  and       [  'i^s  ] 
was  not,  therefore,  bound  to  state  the  information,  because  Leigh 
would  not  have  been  at  liberty  to  disclose  it  as  against  the  late 
Bishop.    It  is  very  difiScult  to  follow  this.     The  Bishop's  executors, 
it  is  true,  are  not  here;   but,  for  any  thing  that  appears  to  the 
contrary,  the  defendant  has  obtained   the  information  from  the 
Bishop  himself.     If  Leigh   performed   his  duty,  which  I  must 
assume  he  did,  he  would  not  have  delivered  up  the  papers  without 
the  consent  of  the  Bishop  or  his  executor;  and  as  these  papers 
do  not  appear  to  have  passed   between   the  defendant  and  his 
solicitor,  and  are,  therefore,  not  within  the  exception,  they  must 
be  produced. 

I  take  it  to  be  clear,  that  the  other  documents  which  are  the 
subject  of  discussion,  consisting  of  the  correspondence  which  has 
taken  place  since  the  dispute  arose,  between  the  defendant  and 
the  solicitor  to  the  late  Bishop,  but  who  is  not  the  solicitor  to  the 
defendant,  being  merely  his  agent  and  confidential  friend,  are  not 
protected.     If  these  letters  had  been  written  to  Leigh,  for  the 
purpose  of  being  communicated,   by   that  channel,   to  counsel, 
another  question  might  have  arisen;    I  might  have  thought  it 
subject  to  a  different  rule ;   but  it  is  not  so ;   they  are  communica- 
tions which  have  taken  place  between  the  defendant  and  Leigh, 
not  in  his  character  of  solicitor;    and  it  cannot  be  said,  that  a 
mere  friend  is  a  person  so  confidential  that  a  communication  with 
him  is  privileged :   the  cases  of  privilege  are  confined  to  solicitors 
and    their  clients;    and   stewards,  parents,   medical    attendants, 
clergymen  and  persons  in  the  most  closely  confidential  relation 
are  bound  to  disclose  communications  made  to  them.     How  can 
it  be  said  that  a  mere  friend  is  not  equally  bound?    There  must 
be  a  production  of  the  papers  and  correspondence  which  passed 
between  the  Bishop  and  Leigh  *in  the  lifetime  of  the  Bishop ;  and       C  '1*6  ] 
of  those  papers  between  the  defendant  and  Leigh,  acting  as  his 
agent,  and  not  as  his  solicitor. 
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The  production  of  the  opinion  of  counsel  was  not  required,  and 
all  the  other  papers,  except  the  correspondence  between  the  defendant 
and  his  solicitor,  were  ordered  to  be  produced. 


1839. 
Jan.  29. 

Boll*  Court. 

Lord 

Lanodale, 

M.R. 

[146] 
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LORD  8EL8ET  v.  LORD  LAKE. 

(1  Beav.  146—147 ;  S.  0.  8  L.  J.  (N,  S.)  Ch.  233.) 

A  testator  gave  a  rent-charge  to  trustees,  during  the  life  of  A.  B.  and  her 
five  daughters,  in  trust,  to  pay  it  to  A.  B.  for  life,  and  after  her  death, 
upon  *' trust  for  her  said  daughters,  and  the  survivors  and  survivor,  and 
while  more  than  one  should  be  living  to  be  divided  between  them  in  equal 
shares.'*  A.  B.  had  five  sons,  and  one  daughter  only :  Held,  that,  subject 
to  the  life  interest  of  A.  B.,  her  only  daughter  was  entitled  to  the  rent- 
charge  of  200^  for  life. 

A  QUESTION  arose  in  this  case  on  the  will  of  a  testator ;  the  first 
trusts  on  which  he  devised  his  estates  were,  during  the  life  of  his 
niece,  Lady  Borough,  to  pay  her  an  annuity  of  200L  a  year,  for 
her  separate  use,  without  power  of  anticipation,  and  a  like  annuity 
to  Mrs.  Brooks;  and  he  proceeded  in  the  following  terms:  ''and 
to  the  intent,  that  the  same  trustees,  their  executors,  administrators 
and  assigns  shall,  during  the  life  of  my  niece  Elizabeth,  wife  of 
Colonel  Sir  John  Harvey,  and  the  lives  and  life  of  her  five 
daughters,  and  the  survivors  and  survivor  of  them,  receive  out  of 
the  rents  and  profits  of  the  same  estates,  a  like  annuity  of  200Z., 
and  stand  possessed  of  the  same,  upon  the  like  trusts,  for  my 
said  niece  Elizabeth  Harvey,  during  her  life,  as  are  herein-before 
mentioned  respecting  the  annuities  raisable  for  my  said  nieces, 
Anna  Maria  Borough  and  Annabella  Brooks ;  and  after  her  death, 
upon  the  like  trusts,  for  her  said  daughters  and  the  survivors  and 
survivor,  and,  while  more  than  one  shall  be  living,  to  be  divided 
between  them  in  equal  shares.*' 

It  appeared,  upon  enquiry  before  the  Master,  that,  at  the  date  of 
the  will,  and  at  the  death  of  the  testator,  Lady  Harvey  had  five 
sons  and  only  one  daughter. 

On  this  point  Hanison  v.  Harrison  (i),  Qarvey  v.  Hibbei't  (2), 
Tomkins  v.  Tomkins  (3),  were  cited. 

The  Master  of  the  Rolls  held  that  the  daughter  of  Lady 
Harvey  alone  would  be  entitled  to  the  annuity  for  life,  on  the  death 
of  her  mother. 

(1)  32  E.  R.  145  (1  Buss.  &  My.  72).         (3)  Cited  12  B.  B.  156  (19  Yes.  126). 

(2)  12  R.  R.  155  (19  Ves.  125). 


VOL.  XLIX.] 


1888.    CH.     1  BEAV.  154—155. 


317 


SCOTT    V.    The    EARL    of    SCAEBOEOUGH  (1). 

(1  Beav.  154—170;  S.  C.  8  L.  J.  (N.  S.)  Ch.  65.) 

A  testator  gave  real  and  personal  estate  to  trustees,  to  accumulate  the  rents, 
&c.  for  twenty  years  after  his  decease ;  and,  after  certain  payments,  to 
stand  possessed  of  the  accumulated  fund,  in  trust  for  all  and  every  the  child 
and  children  of  his  children  A.,  B.,  and  C.  **  now  horn  or  who  shall  here- 
after be  bom,  during  the  lifetime  of  their  respective  parents,"  as  should 
attain  twenty-one  or  marry  with  consent,  and  whether  bom  or  unborn 
when  any  other  of  them  attain  the  age  or  time  aforesaid,  and  their  respective 
executors,  administrators,  and  assigns." 

At  the  expiration  of  the  twenty  years,  G.  had  died  unmarried,  there  were 
several  children  of  B.  who  had  attained  twenty-one ;  but  A.  and  B.  were 
still  living :  Held,  that  the  grandchildren  had  vested  interests  in  the  fund, 
subject  to  be  divested  or  diminished  in  the  event  of  there  being  other  children 
of  A.  or  B.  who  should  attain  twenty-one  or  marry. 

Held  also,  that,  in  the  meantime,  the  grandchildren  who  had  attained 
vested  interests  were  entitled  to  the  income  of  the  accumulated  fund. 

A  testator  being  entitled  to  a  sum  of  15,000^  raisable  out  of  an  estate, 
bequeathed  the  same  to  trustees,  on  trust,  during  twenty  years,  to  invest 
the  interest  and  accumulate  the  same  by  way  of  compound  interest ;  and, 
subject  to  certain  payments,  he  gave  "  the  15,000/.  and  the  interest  and 
accumulations  of  the  same,"  for  the  benefit  of  the  children  of  A.  B.,  and, 
after  the  end  of  twenty  years,  he  directed  "  the  principal  of  the  said  sum  of 
15,000/."  to  merge  in  the  estate.  In  other  parts  of  the  wiU  the  testator  had 
referred  to  the  fund  given  to  the  children  of  A.  B.,  as  '*  the  interest  of  the 
said  sum  of  15,000/.,"  and  as  *'  the  sum  of  15,000/."  :  Held,  that  the  children 
of  A.  B.  were  entitled  to  the  accumulated  interest  only,  and  not  to  the 
capital  sum  of  15,000/. 

The  qaestion  in  this  cause  arose  upon  the  construction  of  the 
will  of  Sir  George  Chad. 

He  was  entitled  to  certain  estates  called  the  Thursford  and 
Pinckney  estates,  which  were  limited  to  the  use  of  himself,  for  life, 
with  remainder  to  the  use  of  his  eldest  son,  for  life,  with  remainder 
to  the  use  of  the  issue  male  of  his  eldest  son,  with  other 
remainders  over,  the  ultimate  limitation  being  to  his  own  right 
heirs.  The  Pinckney  estate  was  subject  to  a  term  of  600  years, 
for  securing  a  sum  of  15,6452.,  charged  thereon  for  the  benefit  of 
the  testator  himself;  and  was  also  subject  to  some  limitations, 
preceding  the  last,  to  which  the  Thursford  estate  was  not  subject. 

The  testator  was  also  entitled  to  certain  real  estates,  situate  at 
Thursford  and  elsewhere,  which  were  not  settled. 

The  testator  at  the  date  of  his  will  and  at  the  time  of  his  death 
had  four  children — the  defendants  Sir  Charles  Chad,  George 
William  Chad  and  Mrs.  Thomlinson,  and  Cecilia  Bachel  Chad 
(now  deceased). 

(1)  In  re  Holfvrd  [1894]  3Ch.  30;  In  re  Jtfftry  [1895]  2  Ch.  577,  64 
63  L.  J.  Ch,  637,  70  L.  T.  777,  C.  A. ;      L.  J.  Ch.  830,  73  L.  T.  332. 
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Sir  Charles  Chad  was  married  and  had  one  child  only,  the 
defendant,  Edward  Henry  Chad. 

Mrs.  Thomlinson  (who  had  married  in  the  year  1803)  had  seven 
children,  all  of  them  daughters. 

The  testator,  by  his  will,  made  provisions  for  his  grandchildren 
(the  younger  children  of  his  children)  bom  and  to  be  born,  by 
means  of  the  rents  of  a  portion  of  his  unsettled  estates  and  the 
charge  of  15,645Z.  on  the  Pinckney  estate,  in  a  way  which 
occasioned  the  questions  arising  in  this  cause. 

The  will  was  dated  the  5th  day  of  June,  1814,  and  thereby, 
after  reciting  the  limitations  of  the  settled  estates  and  the  charge 
on  the  Pinckney  estate,  part  thereof,  of  the  sum  of  15,6452.,  and 
after  disposing  of  the  ultimate  remainder  of  the  settled  estates, 
which  was  vested  in  his  own  right  heirs,  he  devised  certain  parts 
of  his  unsettled  estates  to  his  trustees  and  their  heirs,  to  the  use 
of  them,  their  executors,  administrators  and  assigns,  for  the  term 
of  800  years,  on  trust  that  the  trustees  should,  by  sale  or  mortgage 
of  the  estates  or  any  part  thereof,  or  by  with  and  out  of  the  yearly 
rents  and  profits  of  the  same  in  the  meantime,  levy  such  sums 
as  his  personal  estate,  not  specifically  disposed  of,  should  be 
insufficient  to  pay  off  his  funeral  expenses,  debts  and  legacies, 
and  should  apply  the  money  so  to  be  levied  in  the  discharge  of  the 
said  funeral  expenses,  debts  and  legacies;  and,  subject  thereto, 
should  receive  all  the  rents,  issues  and  profits  which,  during  the 
term  of  twenty  *years  next  after  his  death,  should  become  due, 
and  invest  the  same  in  their  names  in  the  public  funds,  or  on 
real  securities;  and  invest  the  same  in  such  manner  that  all 
the  rents,  funds  and  securities,  and  the  resulting  income  thereof 
might,  during  the  whole  term  of  twenty  years,  accumulate  in  the 
nature  of  compound  interest :  and  should  stand  possessed  of  such 
rents,  funds  and  securities,  on  trust,  in  the  first  place,  to  discharge 
the  monies  which,  under  the  trusts  aforesaid,  should  have  been 
raised  for  payment  of  his  funeral  expenses,  debts  and  legacies,  to 
the  intent  that  the  estates  might  be  wholly  exonerated  therefrom. 
And,  in  the  next  place,  on  trust,  that  the  trustees  should,  out  of 
the  said  rents,  funds,  securities  and  accumulations,  levy  6,000Z., 
and  invest  the  same  in  the  public  funds  or  real  securities,  and 
stand  possessed  thereof,  in  trust  for  all  the  children  of  Charles 
Chad  who  should  be  born  in  his  lifetime  or  in  due  time  after 
his  decease,  who,  being  sons,  (but  not  an  eldest  or  only  son  for  the 
time  being)  should  attain  the  age  of  twenty-one  years,  or,  being 
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daughters,  shonld  attain  that  age  or  marry,  in  equal  shares.  But 
if  there  should  be  no  such  child,  the  trustees  were,  out  of  the 
accumulated  fund,  to  raise  and  cause  to  be  paid  to  Charles  Chad 
the  sum  of  2,000Z.  for  his  own  use  and  benefit.  And,  after  raising 
the  sum  of  6,000Z.  or  2,000Z.,  as  the  event  might  be,  the  trustees 
were  to  stand  possessed  of  so  much  of  the  accumulated  fund  as 
should  remain,  "  in  trust  for  all  and  every  the  children  and  child 
of  the  said  George  William  Chad,  Frances  Mary  Thomlinson  and 
Cecilia  Eachel  Chad,  now  bom,  or  who  shall  hereafter  be  bom 
during  the  lifetime  of  their  respective  parents,  or  as  to  the  said 
George  William  Chad,  in  due  time  after  his  decease,  and  who, 
being  a  son  or  sons,  but  not  being  an  eldest  or  only  son  for  the 
time  being,  of  either  of  my  said  sons,  or  of  the  said  Frances  Mary 
Thomlinson,  shall  attain  the  age  of  twenty-one  years,  or  who, 
being  *a  daughter  or  daughters,  shall  attain  the  age  of  twenty-one 
years,  or  marry  with  consent ;  and  whether  born  or  unborn  when 
any  other  of  them  attain  the  age  or  time  aforesaid,  and  their 
respective  executors,  administrators  or  assigns,  to  be  divided 
between  or  among  ''the  said  children,  if  more  than  one,  in  equal 
shares,  by  the  head  and  not  by  the  stock ;  and  if  there  shall  be 
but  one  such  child,  the  whole  to  be  in  trust  for  that  one,  his  or 
her  executors,  administrators  and  assigns."  And  if  there  should  be 
no  such  child,  he  directed  the  trustees  to  convert  the  accumulated 
fund  into  money,  and  invest  the  money  to  arise  from  it,  in  the 
purchase  of  real  estates,  to  be  conveyed  to  the  same  uses  and  upon 
the  same  trusts  as  his  settled  Thursford  estates  were  subject. 
And  his  will  was,  that,  notwithstanding  the  protraction  of  the 
accumulation  before  directed  to  be  made,  the  share  or  respective 
shares  of  each  of  his  said  grandsons  who  should  attain  the  age  of 
twenty-one  years,  and  the  share  or  respective  shares  of  each  of  his 
granddaughters  who  should  attain  that  age,  or  marry  with  consent, 
of  or  in  the  said  ultimate  surplus  or  residue,  and  who  would  then 
have  been  entitled  to  the  same,  if  the  said  period  of  twenty  years 
had  expired  by  effluxion  of  time,  should  be  an  interest  vested,  or 
interests  vested  in  them  respectively,  and  be  paid,  transferred  and 
assigned  to  them  and  to  their  respective  executors  and  administrators 
accordingly. 

And  there  was  a  proviso,  that  the  term  of  800  years  should  cease 
when  the  trusts  thereof  were  performed;  and  after  the  determination 
of  the  term,  the  estates  therein  comprised  were  devised  to  the  same 
uses  as  the  Thursford  estate. 
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Scott  And  then,  after  devising  certain  advowsons,  and  giving  the 

The^earl    luanor  of  Bagthorpe  and  other  estates  to  his  *son  George  WiUiam, 
OP  Scar-     ^j^h  remainder  to  his  issue,  and  various  remainders  over,  and 

BOROUGH.  ' 

[  *168  ]  giving  power  of  selling,  leasing  and  exchanging  his  devised  estates, 
making  provision  for  his  daughter  Cecilia  Bachel  and  giving 
several  legacies,  he  bequeathed  to  his  trustees  the  sum  of  15,645L, 
secured  to  him  on  the  Finckney  estate  under  the  trusts  of  the 
term  of  600  years,  upon  trust  to  apply  the  same,  or  a  competent 
part  thereof,  on  or  towards  the  making  good  the  deficiency  (if  any) 
•  of  his  personal  estate,  in  the  discharge  of  his  funeral  expenses, 
debts  and  legacies;  and  subject  thereto,  upon  trust,  that  the 
trustees  should,  during  the  term  of  twenty  years  next  after  his 
death,  receive  the  interest  and  annual  produce  of  the  said  sum  of 
15,645Z.,  and  invest  such  interest  and  annual  produce  in  the  public 
funds,  or  on  real  securities,  and  repeat  such  receipts  and  invest- 
ments, so  that  the  said  residue  and  the  interest  thereof  and  the 
resulting  income  and  produce  of  the  same  might,  during  the  said 
term  of  twenty  years,  accumulate  in  the  nature  of  compound  interest* 
And  at  the  end  of  the  said  period  of  twenty  years,  he  directed, 
that  the  trustees  should  stand  possessed  and  interested  in  the 
interest  of  the  said  sum  of  15,645Z.,  or  so  much  thereof  as  should 
remain  after  answering  such  trusts  and  purposes  aforesaid,  and 
the  stocks  and  accumulations  of  the  same,  on  trust  to  pay  and 
make  good  to  his  son,  Charles  Chad,  the  sum  of  6,000t.,  or  2,000^., 
which,  as  the  event  might  be,  might  be  raisable  from  the  accumu- 
lations before  directed  to  be  made  under  the  trusts  of  the  term 
of  800  years.  And  he  directed  that  the  trusts  declared  of  the  term 
of  800  years,  and  the  accumulations  to  be  made  under  the  same, 
and  the  trusts  declared  of  the  sum  of  15,645^.,  and  the  interest  and 
accumulations  to  be  made  of  the  same,  should  constitute  one  aggre- 

1,  '159  ]  g^^  ixmdf  for  the  payment  of  the  ^aforesaid  sums  of  money,  and 
be  resorted  to  co-ordinately,  and  without  any  priority  or  posteriority 
between  them,  for  the  answering  the  purposes  aforesaid;  and 
that,  subject  thereto,  the  said  15,645^.  and  the  interest  thereof 
and  the  accumulations  of  the  same,  or  so  much  thereof  as  should 
remain  after  answering  the  trusts  and  purposes  aforesaid,  should 
be  in  trust  for  all  and  every  the  children  and  child  of  his  son 
George  William  Chad  and  his  daughters  Frances  Mary  Thomlinson 
and  Cecilia  Bachel  Chad,  now  born  or  who  should  thereafter  be 
bom  in  the  lifetime  of  their  respective  parents,  and  who,  being  a 
son  or  sons,  but  not  being  an  eldest  or  only  son  ior  the  time  being. 
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of  either  of  his  said  sons,  or  of  the  said  Frances  Mary  Thomlinson, 
should  attain  the  age  of  twenty-one  years,  or  who,  being  a 
daughter  or  daughters,  should  attain  that  age  or  marry  with  such 
consent  as  aforesaid,  and  whether  born  or  unborn  when  any  other 
of  them  attained  the  age  or  time  aforesaid,  and  their  respective 
executors,  administrators  and  assigns,  to  be  divided  between  or 
among  such  daughters  (if  more  than  one)  in  equal  shares,  by  the 
head,  and  not  by  the  stock :  and  if  there  shall  be  but  one  such 
child,  the  whole  of  the  same  to  be  in  trust  for  that  one  child, 
his  or  her  executors,  administrators  or  assigns.  And  then  he 
proceeded,  and  if  there  should  be  no  such  child,  in  trust  for  the 
person  or  persons  who,  at  the  end  of  the  period  of  twenty  years, 
would,  if  he  had  died  intestate,  have  been  his  next  of  kin  under 
the  Statute  of  Distribution. 

And  his  will  was,  that,  notwithstanding  the  protraction  therein- 
before directed  to  be  made,  the  share  or  respective  shares  in  such 
interest  and  accumulations  of  each  of  his  grandsons  who  should 
attain  the  age  of  twenty-one  years,  and  the  shares  or  respective 
shares  in  such  interest  and  accumulations  of  each  of  his  grand- 
daughters who  should  attain  that  age,  or  marry  with  consent,  and 
*who  would  then  have  been  entitled  to  the  same,  if  the  said  period 
of  twenty  years  had  expired  by  eflfluxion  of  time,  should  be  an 
interest  vested,  or  interests  vested  in  them  respectively,  and  be 
transmissible  to  their  respective  personal  representatives. 

And  he  proceeded,  **my  will  further  is,  that,  at  the  end  of 
the  said  period  of  twenty  years,  the  principal  of  the  said  sum  of 
15,645{.,  or  so  much  of  the  same  as  shall  then  be  a  subsisting 
charge  on  the  said  estates  comprised  in  the  said  term  of  600  years, 
shall  sink  into  and  be  consolidated  with  the  freehold  and  inherit- 
ance of  the  said  estates,  and  the  then  residue  of  the  said  term 
of  600  years  shall  be  so  assigned  and  disposed  of,  as  to  merge 
in  the  inheritance  of  the  same." 

It  should  be  observed  that,  in  the  former  part  of  the  will,  the 
testator,  in  disposing  of  his  settled  estates,  subject  to  the  uses 
before  the  limitation  to  his  own  right  heirs,  made  one  disposition 
of  the  Thursford  estate  and  the  other  parts  of  the  settled  estates 
which  were  not  subject  to  the  charge  of  15,6452.,  and  another 
disposition  of  the  Pinckney  estate  which  was  subject  to  the  charge ; 
and  that  he  devised  the  Pinckney  estate  to  the  trustees,  for  the 
term  of  2,000  years ;  and,  after  reciting  that  he  had  laid  out 
thereon  a  sum  of  2,6002.  and  another  sum  of  1,2552.,  he  declared 
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the  trusts  of  the  term  of  2,000  years  to  be,  that  the  trustees  (after 
failure  of  issue  of  his  body  entitled  to  the  estates  under  the  limita- 
tions in  the  settlement  of  his  will  in  favour  of  his  sons  and  their 
issue  male  and  female)  should,  by  sale  or  mortgage  of  the  same 
estates,  raise  the  sum  of  15,645/.,  then  a  charge  thereon  under  the 
trusts  of  the  term  of  600  years,  and  also  the  said  sums  of  2,600Z. 
and  1,255Z.,  amounting  together  to  the  sum  of  19,500Z.,  which  was 
to  be  invested  in  land,  to  be  settled  to  the  same  uses  as  *the  Thurs- 
ford  estate :  and,  after  the  trusts  declared  of  the  charge  of  15,645/., 
the  will  contained  a  proviso,  that  nothing  therein  expressed  or 
contained  should  in  anywise  revoke,  alter  or  vary  the  trusts  for 
raising  the  sum  of  15,645/.  under  the  trusts  of  the  term  of 
2,000  years. 

By  a  codicil,  dated  the  6th  of  June,  1814  (being  the  day  after 
the  date  of  his  will),  the  testator,  after  reciting  that,  under  the 
trusts  of  his  will,  the  trusts  of  the  term  of  800  years,  and  the 
15,645/.  were  to  come  in  aid  of  his  personal  estate  not  specifically 
bequeathed  for  the  payment  of  his  debts  and  legacies,  directed  his 
executors  to  apply  his  personal  estate,  not  specifically  bequeathed, 
towards  payment  of  his  funeral  expenses,  debts  and  legacies ;  and 
confirmed  the  trusts  declared  in  his  wUl  of  the  term  of  800  years 
and  of  the  15,645/.,  but  declared,  that  among  the  legacies  so 
provided  for,  he  did  not  include  certain  annuities,  or  two  legacies 
of  1,000/.  each,  given  to  his  daughters,  or  the  sum  of  19,500/., 
directed  to  be  raised  out  of  part  of  his  estates  in  the  event  therein 
referred  to,  and  that  his  personal  estate  was  to  be  wholly  exempted 
therefrom. 

The  testator  died  on  the  24th  November,  1815,  and,  consequently, 
the  term  of  twenty  years  from  his  death  expired  in  November,  1885. 
Before  the  expiration  of  the  term,  and  in  the  month  of  June,  1828, 
the  daughter  Cecilia  Bachel  Chad  died  without  having  been 
married ;  the  eldest  son  and  heir.  Sir  Charles  Chad,  had  had  no 
child,  except  his  son,  the  defendant  Edward  Henry  Chad;  the 
youngest  son,  George  William  Chad,  had  not  married ;  one  of  the 
daughters  of  Mrs.  Thomlinson  died,  at  the  age  of  about  five  years, 
in  the  year  1818 ;  and  a  son,  who  was  born  in  the  year  1816,  died 
soon  after  his  birth :  so  that  the  only  grandchildren  of  the  testator, 
♦living  at  the  expiration  of  the  term  of  twenty  years,  were  the  son 
of  Sir  Charles  Chad  and  the  six  daughters  of  Mrs.  Thomlinson,  who 
had  all  of  them  attained  the  age  of  twenty-one  years. 

The  personal  estate  not  specifically  bequeathed  being  insufficient 
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for  payment  of  the  testator's  funeral  and  testamentary  expenses 
and  his  debts  and  legacies  other  than  those  excepted,  by  the  sum 
of  8,496/.  Os.  6d,f  that  sum  was  raised  or  made  up,  to  the  whole 
amount  thereof,  out  of  the  rents  of  the  estates  comprised  in  the 
term  of  800  years,  and  the  interest  of  the  charge  or  sum  of  15,6452. 
and  the  accumulations  thereof ;  and  the  remainder  of  such  rents 
and  interests  were  invested  and  accumulated  under  the  trusts  of 
the  will. 

This  bill  was  filed  by  the  six  daughters  of  Mrs.  Thomlinson ;  and 
the  accounts  and  inquiries  directed  by  the  decree  in  July,  1887, 
having  been  completed,  the  cause  came  before  the  Court  on  further 
directions,  the  material  point  in  the  cause  being,  whether  the  trust 
fund,  directed  by  the  testator's  will  to  be  accumulated  during  the 
term  of  twenty  years  next  after  his  decease,  became  divisible  on 
the  expiration  of  that  term  amongst  the  parties  then  presumptively 
entitled,  (who  were  the  plaintiffs,)  the  six  daughters  of  the 
testator's  daughter  Mrs.  Thomlinson ;  or,  whether  the  period  of 
the  distribution  of  the  fund  was  to  be  postponed  until  after  the 
death  of  all  the  testator's  children,  Sir  Charles  Chad,  George 
William  Chad  and  Mrs.  Thomlinson ;  and  if  so,  in  what  manner 
the  interest  of  the  accumulated  fund  was  to  be  disposed  of,  in  the 
interval  between  the  expiration  of  twenty  years  and  the  deaths  of 
the  testator's  children. 
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Mr.  Pemberton  and  Mr.  WiUcock,  for  the  plaintiffs. 

Mr.    Tinney  and   Mr.   Roupell,   for  Mary  Scott   and    Mary 
Frances  Cattley,  defendants  in  the  same  interest  as  the  plaintiffs. 

Mr.  G.  Richards  and  Mr.  Sidebottorn,  for  trustees. 


[163] 


Mr.  Temple  and  Mr.  James  Campbell^  for  Sir  Charles  Chad. 

Mr.  Pidler^  for  the  testator's  next  of  kin. 

In  this  state  of  things  it  was  contended  by  the  plaintiffs,  that, 
according  to  the  true  construction  of  the  will,  the  sum  of  15,645Z. 
formed  part  of  the  sum  to  be  divided  amongst  the  grandchildren, 
and  ought  to  be  raised  for  that  purpose ;  or,  if  not  the  whole,  at 
least  that  the  sum  of  8,496Z.  Os.  6d.  ought  to  be  so  raised  to  recoup 
to  the  trust  fund  the  amount  which  had  been  taken  from  it  to 
supply  the  deficiency  of  the  personal  estate  not  specifically 
bequeathed.     It  was  further  contended  for  the  plaintiffs,  that  the 
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fund  became  divisible  at  the  end  of  twenty  years  from  the  death 
of  the  testator,  and,  therefore,  that  2,000/.  ought  now  to  be  paid 
to  Sir  Charles  Chad,  and  that  the  remainder  ought  now  to  be 
divided  equally  among  the  six  daughters  of  Mrs.  Thomlinson; 
or,  if  the  fund  was  not  actually  divisible  at  the  end  of  twenty 
years,  yet  that,  at  all  events,  the  shares  of  all  the  objects  then 
living,  and  who  had  attained  twenty-one  years  of  age,  became 
vested  interests;  and  that,  although  the  interests  might  become 
partially  divested  by  the  coming  into  e«se  of  other  objects,  the 
income  was,  in  the  meantime,  divisible  among  the  objects  now 
existing. 

On  the  other  hand  it  was  contended,  on  the  behalf  of  Sir 
Charles  Chad,  that  neither  the  sum  of  15,6452.,  nor  *the  sum  of 
8,4952.  08.  6c{.  as  part  of  it,  was  subject  to  the  trust ;  that  the  term 
of  800  years  and  the  sum  of  15,6452.  were  indeed  made  subject 
to  the  deficiency  of  the  personal  estate  not  specifically  bequeathed, 
but  that,  if  they  had  been  resorted  to  for  that  purpose,  they  ought 
to  have  been  exonerated  by  rent  and  interest  subsequently  received  ; 
and  consequently,  that  payment  out  of  the  rent  and  interest  was 
proper,  and  the  whole  of  the  sum  of  15,6452.  ought  now  to  sink  into 
the  estate.  And  it  was  contended  for  Sir  Charles  Chad  and  Mr. 
George  William  Chad,  that  the  trust  fund  was  meant  for  the  benefit 
of  all  their  younger  children  to  be  born  in  the  lifetime  of  their 
parents,  or  in  due  time  afterwards ;  and  consequently,  that  persons 
entitled  to  shares  of  the  trust  fund  might  yet  be  born :  and  they 
insisted,  that*  the  whole  fund  ought  to  be  reserved,  and  in  particular 
Sir  Charles  Chad  insisted,  that  6,0002.  ought  to  be  reserved  for 
such  younger  children  as  he  might  himself  have. 

[M22«  V.  Noma  (i),  Pavl  v.  Compton  (2),  WhitWead  v.  Lord  St. 
John  (3),  Gilbert  v.  Boor  man  (4),  Defflis  v.  Goldschmidt  (5),  Mogg 
V.  Moggie),  Storrs  v.  Benboio  (7),  Balm  v.  Balm{s),  Kevern  v. 
Williams  (9),  and  other  cases  were  cited.] 

The  Master  of  the  Rolls: 

The  clauses  of  the  will  are  so  expressed  as  to  make  it  very 
difi&cult,  if  not  impossible,  to  reduce  them  to  a  clear  and  consistent 


(1)  5  E.  R.  56  (5  Ves.  338). 

(2)  7  B.  B.  81  (8  Ves.  375). 

(3)  7  R.  B.  366  (10  Ves.  152). 

(4)  8  B.  B.  137  (11  Ves.  238). 

(5)  13  B.  B.  259  (1  Mer.  417). 


(6)  15  R.  B.  185  (1  Mer.  654). 

(7)  39  B.  B.  132  (2  My.  &  K.  46). 

(8)  30  B.  B.  192  (3  Sim.  493). 

(9)  35  R  B.  132  (5  Sim.  171). 
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meaning;  but  some  parts  are  clear,  and,  on  a  consideration  of 
the  whole,  it  appears  to  me  that  the  intention  of  the  testator  and 
the  true  effect  of  the  will  may  be  discovered. 

The  testator  intended,  that,  at  the  end  of  twenty  years  from  his 
death,  the  term  of  300  years  should  cease ;  and  that  the  15,6452., 
or  the  residue  of  it,  should  sink  into  the  estate  on  which  it  was 
charged,  for  the  benefit  of  the  persons  entitled  thereto ;  and  that 
in  one  event  (which  has  not  happened),  the  whole  of  the  15,6452., 
thougli  no  part  of  it  might  be  wanted  for  debts  or  legacies,  should 
be  raised  out  of  the  Pinckney  estate,  and  laid  out  on  the  trusts  of 
the  Thursford  estate. 

Subject  to  debts  and  legacies,  the  rents  of  the  estates  and  the 
interest  of  the  15,6452.  were  to  accumulate  for  certain  objects ;  if 
there  were  no  objects  to  take,  the  accumulations  of  the  rents  were 
to  be  laid  out  in  land,  to  be  settled  on  the  trusts  of  the  settled 
Thursford  estates :  the  accumulations  of  the  interest  were  to  go  to 
the  testator's  next  of  kin. 

The  trusts,  both  as  to  the  estates  comprised  in  the  term  and  the 
rents  thereof,  and  as  to  the  charge  of  15,6452.  and  the  interest 
thereof,  were,  in  the  first  place,  to  supply  any  deficiency  of  the 
personal  estate  not  specifically  bequeathed. 

If  such  deficiency  were  supplied  out  of  the  800  years'  term, 
there  is  an  express  direction,  that  the  rents  should  *be  applied  in 
exoneration  of  the  estate;  there  is  no  express  direction  in  the 
event  of  the  deficiency  of  the  personal  estate,  not  specifically 
bequeathed,  being  supplied  out  of  the  charge  of  15,6452. ;  but  there 
is  a  direction,  that  the  trusts  of  the  term  of  800  years,  and  the 
accumulations  to  be  made  under  the  same,  and  the  trusts  declared 
of  the  15,6452.  and  the  interest  and  accumulations  to  be  made  under 
the  same,  are  to  constitute  one  aggregate  sum  for  the  payment  of 
"  the  aforesaid  sums  of  money,"  **  and  be  resorted  to  co-ordinately 
and  without  any  priority  or  posteriority  between  them,  for  answering 
the  purposes  aforesaid;"  and  I  am  of  opinion,  that  the  sums  of 
money  here  referred  to  are  the  sums  of  money  which  might  be 
required  for  payment  of  funeral  expenses,  debts  and  legacies,  as 
well  as  the  sum  of  6,0002.  or  2,0002.  mentioned  in  the  same  clause. 

The  testator  has  directed  that,  at  the  end  of  the  period  of 
twenty  years,  the  trustees  shall  stand  possessed  of  the  interest 
of  the  15,6452.,  after  answering  the  purposes  before  mentioned,  on 
the  trusts  therein  stated,  and  has  afterwards  declared  that,  at  the 
end  of  the  period  of  twenty  years,  the  sum  of  15,6-152.  or  so  much 
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Scott  thereof  as  shall  not  then  be  a  subsisting  charge,  shall  sink  into 
The  Kabl  the  estate ;  if  this  were  all,  I  think  there  would  be  no  difficulty ; 
BOROUGH.  ^^^'  ^^  ^^  intermediate  passage,  the  testator  has  directed  that, 
subject  to  the  former  payments  directed  (viz.  the  deficiency  of  the 
personal  estate  and  the  6,000Z.  or  2,000/.  mentioned),  the  15,645Z. 
and  the  interest  thereof  should  be  in  trust  for  the  grandchildren 
for  whose  benefit  the  accumulations  were  directed.  This,  if  taken 
literally,  is  inconsistent  with  the  subsequent  direction  that  the 
15,6452.,  or  part  of  it,  shall  sink  into  the  estate,  and  appears  to  me 
[*167]  to  be  also  inconsistent  with  the  preceding  clause  directing  *the 
trustees  to  stand  possessed  of  the  interest  only,  and  with  the 
general  scope  and  intention  of  this  part  of  the  will ;  and,  upon 
the  effect  of  the  whole  clause  taken  together,  though  I  think  all 
the  words  cannot  be  reconciled,  it  appears  to  me  that  the  intention 
was,  that  the  principal  or  capital  sum  of  15,6452.  should  not  be 
subject  to  the  trusts  for  the  grandchildren,  or  ultimately  subject  to 
supply  the  deficiency  of  the  personal  estate,  in  the  events,  which 
happened,  of  the  rents  and  interest  being  more  than  sufficient  for 
the  purpose;  and  I  therefore  think,  that  the  trust  fund  consists 
of  the  rents  and  interest  and  the  accumulations  thereof,  after 
deducting  the  amount  applied  in  making  good  the  deficiency  of 
the  general  personal  estate  for  the  payment  of  the  funeral 
expenses,  debts  and  legacies. 

The  next  question  relates  to  the  vesting  and  distribution  of  the 
trust  fund. 

The  difficulty  arises  from  this,  that  the  will  is  so  expressed,  as  to 
include  among  the  objects,  children  bom  during  the  lives  of  their 
parents,  and  yet  to  direct  distribution  at  the  end  of  twenty  years 
from  the  testator's  death,  when  the  parents  of  the  objects  were 
living  and  might  have  more  children. 

Sir  Charles  Chad  and  Mr.  G.  W.  Chad  may  still  have  younger 
children  answering  the  description  of  the  objects.  If  a  distribution 
be  made  amongst  the  persons  answering  the  description  at  the  end 
of  twenty  years,  those  who  may  hereafter  come  into  existence  will 
be  deprived  of  the  benefit  which  was  apparently  intended  for 
them ;  and  if  the  distribution  be  delayed  till  it  is  ascertained  that 
no  other  person  answering  the  description  can  come  into  existence, 
those  living  at  the  end  of  twenty  years  are  deprived  of  the  benefit 
[  •168  ]  intended  *for  them,  if  the  testator  really  intended  the  fund  to  be 
then  divided  whatever  might  be  the  state  of  the  family. 

The  testator  has  expressed  himself  in  terms  which  show  that 
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he  contemplated  a  diviBion  of  the  f and  at  the  end  of  twenty  years 
from   his  death ;   and  if  he  had  described  the  objects  to  be  his 
grandchildren,   (younger  children  of   his    children)   or  all  such 
grandchildren  born  and  to  be  born,  as  many  as  there  may  be,  it 
would,  I  think,  have  followed  from  the  cases  which  were  cited,  that 
the  fund  would  have  vested  in  and  have  become  divisible  among 
the  grandchildren  answering  the  description,  who  were  living  at  the 
end  of  the  term  of  twenty  years ;  the  generality  of  the  expression 
"  all  my  grandchildren"  or  "  all  my  grandchildren  born  and  to  be 
bom"  being  by  construction,  and,  as  it  is  said,  for  convenience, 
limited  to  the  time  of  distribution,  and  the  words  applying  to  after- 
bom  children,  being  satisfied  by  giving  the  benefit  of  the  bequest  to 
those  born  after  the  testator's  death,  and  before  the  period  of  distri- 
bution.   But  here,  the  gift  is  to  all  the  grandchildren  answering 
the  description,  who   are  ''now  born  or  who  shall  hereafter  be 
bom  during  the  lifetime  of  their  respective  parents; "  and  the  grand- 
children who  may  be  born  after  the  end  of  twenty  years  cannot  be 
excluded  without  striking  these  words  out  of  the  will.    When  a 
testator  directs  a  distribution   amongst   all  of  certain  classes  of 
children,  or  grandchildren,   at  a  future  time,  he  may  well  be 
conceived  to  mean  all  such-  of  the  several  classes  as  may  be  then 
living ;  but  when  he  says,  expressly,  that  he  means  all  such  of  the 
classes  as  may  be  born  in  the  lifetime  of  their  respective  parents,  he 
excludes  the  other  construction ;  and  I  think,  therefore,  according  to 
the  true  construction  of  the  will,  the  testator  cannot  be  held  to  have 
meant,  that  the  fund  should  be  *  divided  at  the  end  of  the  twenty 
years,  whatever  might  be  the  state  of  his  family,  or  to  exclude  children 
of  his  children  born  after  the  end  of  twenty  years  from  the  benefit 
of  the  accumulated  fund.     It  is  clear,  however,  that  he  intended 
the  interests  to  vest  at  twenty-one  years  of  age;  and  I  am  of 
opinion,  that  the  children  of  Mrs.  Thomlinson,  who  were  living  at 
the  end  of  the  twenty  years,  took  vested  interests  in  their  shares ; 
but  that,  for  the  purpose  of  admitting  after-born  objects,  they 
must  hold  those  vested  interests  subject  to  partial  divestment  and 
diminution,-  in  the  event  of  other  objects  coming  into  existence: 
and  as  to  the  2,0002.  given  to  Sir  Charles  Chad,  in  the  event  of 
his  having  no  younger  child  living  to  attain  twenty-one,  I  think 
that  the  same  is  now  vested  in  him,  subject  to  be  divested  on  his 
having  such  child. 

This  construction  does  not  indeed  reconcile  all  the  words  of  the 
will,  but  it  appears  to  me,  to  be  in  conformity  with  the  general 
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intention  of  the  testator,  and  to  be,  on  the  whole,  the  true  e£fect  of 
the  will,  and  it  is,  therefore,  to  be  declared  as  follows : 

Declare,  that,  according  to  the  true  intent  of  the  will,  a  com- 
petent part  of  the  rents  of  the  estate  comprised  in  the  term  of 
800  years,  and  of  the  interest  of  the  charge  or  sum  of  15,6452.  in 
the  will  mentioned,  and  of  the  accumulations  of  such  rents  and 
interest,  was  properly  applicable  to,  and  applied  in  the  payment  of 
so  much  of  the  testator's  funeral  expenses  and  debts,  and  of  his 
legacies  (other  than  such  as  are  excepted  in  the  first  codicil)  as  the 
testator's  personal  estate  not  specifically  bequeathed  was  insufficient 
to  satisfy. 

Declare,  that,  according  to  the  true  intent  of  the  will,  and  in  the 
events  which  happened,  the  trust  fund  accumulated  *and  existing 
at  the  end  of  twenty  years  after  the  testator's  death  became  and 
was  vested,  as  to  2,0OOZ.,  part  thereof,  in  the  defendant  Sir  Charles 
Chad ;  sind  as  to  the  residue  thereof,  in  the  six  surviving  daughters 
of  the  defendant  Prances  Mary  Thomlinson,  subject  nevertheless, 
as  to  the  said  sum  of  2,000Z.,  to  be  divested,  in  the  event  of  the 
said  Sir  Charles  Chad  having  any  child  who,  being  a  son  (but  not 
an  eldest  or  only  son)  shall  live  to  attain  the  age  of  twenty-one 
years  or  being  a  daughter,  shall  live  to  attain  that  age  or  marry 
with  consent;  and  subject,  as  to  the  shares  of  the  said  six 
daughters  of  the  said  Frances  Mary  Thomlinson,  to  be  partially 
divested  and  diminished,  in  the  event  of  there  being  any  child 
of  the  said  Sir  Charles  Chad  and  George  William  Chad,  or  any 
other  child  of  the  said  Frances  Mary  Thomlinson  who,  being  a  son 
(but  not  being  an  eldest  or  only  son)  shall  attain  the  age  of  twenty- 
one  years,  or  who,  being  a  daughter,  shall  attain  that  age  or  marry 
with  consent. 

Declare,  that,  in  the  meantime  and  until  such  divestment  or  partial 
divestment  as  aforesaid  shall  take  place  in  the  events  aforesaid, 
the  interest  of  the  said  sum  of  2,0002.,  part  of  the  said  trust  fund, 
is  payable  to  the  said  Sir  Charles  Chad,  and  the  interest  of  the 
residue  of  the  said  trust  fund  is  payable,  in  equal  shares,  to  the  said 
six  daughters  of  the  said  Frances  Mary  Thomlinson,  or  to  the  persons 
entitled  to  receive  the  same  in  their  right,  respectively. 
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EDGECUMBE  v.  CAEPENTER. 

(1  Beav.  171—175;  S.  C.  8  L.  J.  (N.  S.)  Ch.  17.) 

Pending  a  suit  for  the  establishment  of  a  will  of  real  estate,  the  heir-at- 
law,  who  had  concurred  in  the  will  and  in  the  establishment  of  the  suit, 
haying  commenced  actions  of  ejectment  and  detinue,  to  recover  the  estate 
and  the  title  deeds,  the  Court,  on  the  application  of  the  trustee,  referred  it 
to  the  Master,  to  inquire  what  proceedings  ought  to  be  taken  to  defend  the 
actioDS,  and  restrained  the  actions  in  the  meantime. 

Under  special  circumstances,  an  injunction  was  granted,  on  the  application 
of  a  defendant,  against  a  co-defendant. 

A  trustee  acting  bofta  fide  and  with  the  concurrence  of  the  heir-at-law, 
under  a  will  which  was  supposed  to  be  valid  as  to  real  estate,  but  which 
afterwards  turns  out  to  be  invalid,  is  entitled  to  be  indemnified  out  of  the 
personal  estate. 

The  testator,  by  his  will  (alleged  to  be  duly  executed  to  pass 
real  estate),  gave  his  real  and  personal  estate  to  Bichard  Carpenter 
and  M.  Bloom,  in  trust,  to  pay  three  fourths  to  his  son  Edward 
Bevan,  for  life,  and  one  fourth  to  Mary  Edgecumbe,  for  life,  with 
remainders  over.  The  testator  died  in  1824,  and  this  bill  was  filed 
in  August,  1837,  by  Miss  Edgecumbe  and  other  persons,  some  of 
whom  were  married  women  and  infants,  claiming  an  interest  in 
the  real  and  personal  estate,  under  the  will  of  the  testator,  against 
Edward  Bevan  the  heir-at-law,  Bichard  Carpenter,  the  other  trustee 
under  the  will,  and  other  persons.  The  object  of  the  bill  was  to 
establish  the  will  of  the  testator,  and  for  taking  the  usual  accounts 
of  his  estate,  and  to  remove  Mr.  Carpenter  from  being  a  trustee. 
The  suit,  as  it  appeared,  had  been  commenced  with  the  privity  and 
concurrence  and  at  the  instigation  of  the  heir-at-law,  who,  since 
1824,  had  acquiesced  in  the  will,  and  had  also  concurred  with  the 
trustee  in  the  management  of  the  real  estates,  in  granting  leases, 
cutting  timber  and  making  repairs. 

In  January,  1838,  however,  the  heir-at-law  having  discovered 
that  the  will  of  the  testator  was  invalid  so  as  to  pass  real  estate, 
commenced  an  action  of  ejectment  against  some  of  the  tenants  of 
the  estate,  to  recover  possession.  The  action  was  defended  by  the 
trustee.  Carpenter,  and  a  verdict  was  found  in  favour  of  the  ♦heir- 
at-law,  and  against  the  validity  of  the  will,  as  far  as  it  affected  the 
real  estate. 

The  heir-at-law  then  commenced  other  actions  of  ejectment 
against  the  other  tenants ;  and  also  an  action  of  detinue  against 
the  trustee,  to  recover  the  title  deeds  of  the  estate. 

Mr.  Carpenter,  the  trustee,  thereupon  presented  a  petition  to  the 
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Edobcumbk    Court,  praying,  that  directions  might  be  given  him  as  to  what 
Cabpe'nteb.    proceedings  he,  as  trustee,  ought  to  take  with  respect  to  these 

matters,  and  for  an  injunction  to  restrain  the  heir-at-law,  from 

proceeding  in  the  mean  time,  in  his  actions. 

The  gentleman  who  acted  as  attorney  for  the  heir-at-law  in  the 

actions,  acted  also  as  the  solicitor  of  the  plainti£fs,  and  of  the  heir, 

in  this  suit. 

Mr.  Pevibertmi  and  Mr.  Simons^  in  support  of  the  petition. 

Mr.  Kinderslei/,  for  the  heir-at-law,  opposed  the  granting  the 
prayer  of  the  petition. 

Mr.  HvM,  for  the  plaintiflfs,  concurred  with  the  heir-at-law  in 
resisting  the  reference  and  the  injunction. 

The  Master  of  the  Bolls,  after  observing  on  the  course  which 
had  been  taken  by  the  plaintiffs,  in  resisting  the  application  of 
the  trustee,  said : 

This  is  a  most  extraordinary  proceeding,  and  I  cannot  understand 
on  what  principle  the  plaintiffs  have  acted. 

A  bill  is  filed  for  the  purpose  of  establishing  a  certain  will ;  one 
[  'ITS  ]  of  the  defendants  is  heir-at-law :  he,  not  long  *after  the  bill  is 
filed,  brings  an  action  of  ejectment  to  recover  possession  of  the 
devised  estate,  and  employs  for  his  attorney  the  same  person  who 
acts  as  the  solicitor  of  the  plaintiffs  in  the  suit  to  establish  the 
will;  and  while  these  proceedings  are  going  on,  the  defendant, 
who  is  the  trustee,  applies  to  the  Court  to  know  what  he  is  to  do, 
whether  he  is  to  defend  the  action  or  not ;  the  testator  having  died 
in  1824,  the  will  remaining  undisturbed  by  the  heir  until  the 
commencement  of  the  proceedings  at  law.  It  is  perfectly  clear, 
that  the  trustee  is  entitled  to  the  protection  and  direction  of  the 
Court,  and  I  have,  therefore,  no  hesitation  in  referring  it  to  the 
Master,  to  enquire,  whether  any  and  what  proceedings  ought  to  be 
taken  by  the  trustee,  either  for  resisting  the  actions  of  ejectment, 
or  whether  he  should  take  any  and  what  proceedings  for  the  purpose 
of  establishing  the  will. 

The  question  which  remains  is,  whether  I  shall  stay  the  action 
of  ejectment  in  the  meantime ;  and  the  only  difficulty  I  feel  is,  that 
this  application  is  made  by  one  defendant  against  a  co-defendant. 
This  case  has  this  specialty  in  it,  the  plaintiffs  are  prosecuting  this 
suit  by  the  solicitor,  who  is  the  attorney  of  the  defendant  who  is 
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proceeding  in  the  action  at  law ;  and  looking  at  the  interests  of  the   Bdgbcumbe 

infant  plaintiffs,  I  am  of  opinion,  that  they  cannot,  under  these   cabpenteb. 

circumstances,  be  properly  protected.     How  can  this  gentleman 

bring  an  action  at  law  to  recover  the  same  estate  which,  at  the 

same  time,  in  a  suit  in  equity,  it  is  his  duty  to  protect?    And 

seeing  that  their  interests  cannot  be  duly  protected  by  the  solicitor, 

and  it  appearing  that  the  suit  is  under  the  control  of  Sevan,  and 

not  of  the  plaintiffs,  I  think  I  may  order  that  he  should  be  restrained 

from  proceeding  until  further  order;   and  I  think  that  the  order 

should  be  prefaced  with  a  declaration,  "That  it  appears  to  the 

Court  *that  the  actions  in  the  petitions  mentioned,  and  this  suit,       L  *^^^  ] 

are  both  prosecuted  by  the  defendant,  Edward  Bevan." 

The  Master  reported,  that  no  proceedings  ought  to  be  taken  to 
defend  the  action,  or  establish  the  will. 

Edward  Bevan,  the  heir,  presented  a  petition  to  confirm  the 
report  and  dissolve  the  injunction;  and  Carpenter  presented  a 
cross  petition,  praying  that  Bevan  might  release  him  from  all 
actions,  &c.,  for  acts  done  by  him  in  the  execution  of  the  trusts 
of  the  will,  and  to  indemnify  him  against  all  actions,  &c.,  which 
might  be  brought  by  the  lessees  against  him,  under  the  covenants 
in  the  leases. 

He  founded  this  application  on  the  ground,  that  Mr.  Edward 
Bevan  had  concurred  in  the  will,  and  also  in  the  acts  of  the  trustee, 
and  had  received  a  great  part  of  the  personal  estate  of  the  testator, 
under  the  will,  out  of  which,  the  trustee  insisted  he  ought  to  be 
indemnified. 

Mr.  Pemherton  and  Mr.  Simons,  in  support  of  the  petition  of 
Carpenter. 

Mr.  Kindersley,  contra. 

The  Master  of  the  Bolls: 

A  trustee  acting  bond  fide  under  the  will,  has  a  right  to  be 
indemnified  out  of  the  estate ;  and  I  conceive  the  trustee  here,  is 
entitled  to  be  indemnified  out  of  the  personal  estate:  but  I  do 
not  acquiesce  in  the  proposition,  that  he  has  a  right  to  get  that 
indemnity  in  this  particular  proceeding ;  the  result  however  would 
be,  that  litigation  of  a  much  more  expensive  character  would  take 
place,  which  it  is  to  the  interest  of  all  parties  to  avoid. 
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SHEPHERD  V.  MORRIS. 

(1  Beav.  175-180 ;   S.  C.  8  L.  J.  (N.  S.)  Ch.  86 ;  3  Jur.  164.) 

The  Court  will  not,  at  the  instance  of  a  defendant,  order  the  plaintiff  to 
produce  documents,  admitted  to  be  in  his  possession  and  to  relate  to  the 
matters  in  question,  for  the  inspection  of  the  defendant. 

Where,  however,  tho  plaintiff  called  upon  the  defendant  to  inspect  a 
document  in  his,  the  plaintiff's,  possession,  and  to  explain  several  errors  in 
his  accounts  therein  alluded  to,  and  submits  to  produce  the  same,  the  Court 
ordered  that  the  defendant  should  have  one  month's  time  to  answer,  from 
the  time  of  the  plaintiff's  depositing  the  account  with  his  clerk  in  Court  for 
the  defendant's  inspection. 

This  was  a  motion  on  the  part  of  the  defendant,  that  the  plaintiff 
should  leave  certain  documents  with  his  clerk  in  Court  for  inspection 
under  the  following  circumstances : 

According  to  the  allegations  of  the  bill,  the  plaintiff,  a  Roman 
cement  manufacturer,  employed  the  defendant,  as  his  commission 
agent,  for  the  sale  of  cement,  allowing  him  for  his  trouble  a 
stipulated  percentage  on  the  amount  received ;  that  the  defendant 
from  time  to  time  rendered  accounts  to  the  plaintiff,  but  which  the 
plaintiff,  relying  on  the  integrity  of  the  defendant,  did  not  very 
accurately  examine. 

In  1886,  the  plaintiff  borrowed  of  the  defendant  a  sum  of  750/., 
for  which  he  gave  bills  of  exchange  and  deposited  a  lease  as  a 
security.  In  December,  1887,  the  defendant  quitted  the  employ- 
ment of  the  plaintiff,  and  afterwards  brought  an  action  at  law  for 
recovery  of  700Z.  and  interest,  the  amount  due  on  one  of  the  bills 
of  exchange.  *The  bill  alleged,  that  no  settlement  of  accounts  was 
come  to  between  the  plaintiff  and  defendant,  at  the  time  when 
he  quitted  the  employment  of  the  plaintiff,  or  at  any  other  time 
subsequently ;  and  that  the  plaintiff  had  since  discovered,  that  the 
defendant's  accounts  contained  many  inaccurate  and  false  entries, 
overcharges  and  omissions  of  and  concerning  his  sales,  receipts 
and  payments,  on  account  of  plaintiff,  and  the  commission  owing 
to  him  in  respect  thereof;  and  had  received  various  monies  for 
which  he  had  not  credited  the  plaintiff;  and  that  there  remained 
other  circumstances  of  false  and  erroneous  entries  yet  undiscovered. 
The  bill  then  contained  the  following  statement :  "  That  by  means 
of  such  false  and  inaccurate  entries  and  omissions,  he  has  been 
defrauded  of  sums  to  a  considerable  amount  in  the  whole;  and 
that  the  sums  for  which  the  said  George  Morris  has  taken  credit 
and  retained  a  commission  as  received   by  him,  but  for  which 
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receipts  he  has  not  given  plaintiflf  credit  in  account,  amount  to     Shepheed 
some  hundreds  of  pounds.  Mobuis. 

'*  That  such  appear  and  are  shown  to  be  the  facts  in  and  by  a 
report  in  writing,  which  hath  been  made  to  plaintiflf  by  Robert 
Gopeland,  an  accountant,  upon  and  after  an  investigation  of  the 
accounts  of  the  said  defendant ;  and  which  report  is  now  in  the 
possession  of  plaintiff's  solicitor,  and  plaintiff  is  willing  that  said 
defendant  should  inspect  same,  and  he  ought  to  inspect  the  same 
and  explain,  if  he  can,  the  several  errors,  omissions  and  false 
entries  in  his  accounts  therein  alluded  to."  The  bill  contained 
the  proper  interrogatories  corresponding  to  all  these  statements, 
and  prayed,  that  the  accounts  might  be  taken  between  the  plaintiff 
and  defendant;  and  that  the  lease  and  bills  might  be  declared 
to  stand  as  a  security  for  the  balance  which  might  be  found  due 
to  the  defendant,  and  for  an  injunction  to  restrain  proceedings 
at  law. 

A  motion  was  now  made,  on  the  part  of  the  defendant,  to  the  [  177  ] 
following  effect :  That  the  plaintiff  may,  within  a  week,  leave  with 
his  clerk  in  Court  the  cash  book  kept  by  the  defendant  as  the 
commission  agent  of  the  plaintiff,  and  the  several  weekly  accounts 
sent  by  the  defendant  to  the  plaintiff,  containing  the  account  of 
the  sales  of  cement,  and  the  receipts  and  payments  from  time  to 
time  in  respect  thereof,  and  all  letters  written  by  the  said  plaintiff 
to  the  said  defendant  relating  to  the  said  accounts  and  addressed 
Messrs.  Shepherd  &  Co.,  and  also  the  report  in  writing  of  Robert 
Copeland  the  accountant  mentioned  in  the  said  plaintiff's  amended 
bill,  and  all  other  documents  and  vouchers  relating  to  the  accounts 
between  the  said  plaintiff  and  defendant,  and  all  other  accounts 
and  documents  which  the  plaintiff  by  his  said  amended  bill 
requires  the  said  defendant  to  explain  and  in  the  possession  of 
the  said  plaintiff,  with  liberty  for  the  defendant,  his  clerk  in 
Court,  agent  or  solicitor  to  inspect  the  same,  and  to  take  copies 
or  extracts  therefrom. 

The  motion  was  supported  by  an  afl&davit  of  the  defendant 
denying  the  false  entries,  overcharges,  &c.,  but  swearing  that  he 
was  wholly  unable  to  show  that  there  were  any  such  false  entries, 
overcharges,  &c.,  without  an  inspection  of  the  cash-book,  weekly 
reports,  letters,  and  also  the  report  in  writing  of  Copeland,  an 
accountant  mentioned  in  the  plaintiff's  amended  bill,  and  all 
other  documents  and  vouchers  relating  to  the  accounts  between 
the   defendant   and   the   plaintiff,   and   all  other  accounts   and 
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HoPKiNsoK    whatever  for  the  accountant ;  on  the  other  hand,  Mr.  Stones,  by 

Roe.         ^^s  exceptions,  insisted  that  the  Master  ought  to  have  allowed  5 

per  cent. ;  while  Mr.  Hopkinson,  the  co-executor,  was  satisfied  with 

the  allowance  of  2^  per  cent.,  as  to  which  he  supported  the  Master's 

report. 

Mr.  Pembertorif  Mr.  Kindersley  and  Mr.  Koe^  for  the  plaintiflfs, 
argued,  that  executors  were,  under  very  special  circumstances  only , 
allowed  to  employ  an  agent  to  perform  the  duties  which,  by 
accepting  the  oflSce  of  executors,  they  have  undertaken  to  perform : 
Weis8  V.  Di7{(i).  In  that  case,  the  circumstances  of  which  were 
very  special,  2J  per  cent,  was  allowed  for  the  remuneration  of  an 
agent  employed  by  the  executors ;  but  Sir  John  Leach  doubted 
whether  the  Master  ought  to  have  made  them  any  allowance. 
Here,  they  contended,  no  special  circumstances  had  been  shown 
which  authorised  the  employment  of  an  agent  to  get  in  the  debts. 

They  urged  also,  that  Mr.  Stokes,  the  surviving  partner  of 
the  testator,  would  willingly  have  collected  the  debts  without 
remuneration,  for  the  sake  of  the  connection ;  and  as  to  the 
allowance  of  5  per  cent.,  they  objected  that  it  was  excessive  and 
[  *182  ]  that  Mr.  Stones  had  ^entered  into  an  agreement  with  the  accountant 
for  an  allowance  of  2^  per  cent.  only. 

Sir  C.  Wetherell  and  Mr.  GirdUitone^  for  Mr.  Hopkinson,  con- 
tended that  the  Master  had  exercised  a  sound  discretion  in  making 
the  allowance  of  2^  per  cent. ;  that  it  would  be  most  unreasonable 
to  suppose  that  a  banker,  by  proving  the  will  of  a  tailor,  thereby 
took  upon  himself  the  duty  of  personally  collecting  the  debts 
of  his  testator,  especially  in  this  case,  where  the  debtors  were 
exceedingly  numerous,  and  resided  in  different  parts  of  the  world, 
and  where  some  of  the  debts  were  very  small. 

Mr.  Spence  and  Mr.  Wood,  for  Stones,  contended  for  the 
allowance  of  5  per  cent. 

Mr.  Temple,  Mr.  Tinney,  Mr.  Stinton  and  Mr.  Bearan 
appeared  for  other  parties. 

The  Master  of  the  Bolls  said  that  the  surviving  partner  was 
not  in  all  cases  the  proper  person  to  collect  the  debts,  as  he  might 
have  an  interest  in  conciliating  the  debtors,  for  the  sake  of  their 
(1)  41  R.  E.  2  (3  My.  &  K.  26). 


VOL.  XLIX.] 


1888.     CH.     1  BEAV.  182. 


future  custom,  and  in  refraining  from  pressing  for  payment ;  and 
without  determining  the  amount  which  the  Master  ought  to  have 
allowed,  his  Lordship  said,  he  considered  that,  under  the  circum- 
stances, the  executors  were  justified  in  employing  an  agent  to 
assist  them  in  collecting  the  debts  of  the  testator. 
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CUTBU8H  V.  CXJTBUSH(l). 

(1  Beav.  184—188;  S.  C.  8  L.  J..(N.  S.)  Ch.  175 ;  3  Jur.  142.) 

A  testator  directed  his  widow  to  carry  on  his  business,  until  bis  youngest 
child  should  attain  twenty-one ;  and,  for  that  purpose,  gave  her  the  **  entire 
use,  disposal  and  management  of  the  capital,  stock  and  effects  which  should 
be  in,  due  and  owing  or  belonging  to  him,  in  his  said  trade,"  at  the  time  of 
his  decease ;  and  he  authorised  his  executors  to  augment  the  capital 
employed  therein ;  the  executors  renounced,  and  the  widow  took  out 
administration :  Held,  that  the  specified  property  of  the  testator  only  was 
liable  to  the  debts  contracted  by  the  widow  in  carrying  on  the  trade. 

This  suit  was  instituted  for  the  administration  of  the  estate  of 
the  testator. 

Thomas  Gutbush,  by  his  will  (after  nominating  and  appointing 
Alexander  Bandall  and  John  Gutbush  to  be  *  trustees  and  executors 
thereof,  and  after  directing  his  said  executors  to  pay  and  discharge 
his  debts,  funeral  and  testamentary  expenses,  out  of  his  personal 
estate)  willed  and  directed,  that  his  wife,  Ann  Gutbush,  should  carry 
on,  manage  or  conduct  his  trade  or  business  of  a  plumber,  painter, 
and  glazier,  at  Maidstone,  until  his  youngest  child  for  the  time 
being  should  attain  the  age  of  twenty-one  years,  if  his  said  trustees 
and  executors  should  so  long  approve  thereof,  and  for  the  purpose 
of  enabling  her  to  carry  on,  manage  and  conduct  the  said  trade  or 
business,  the  said  testator  directed  that  she  should,  during  the  same 
period  of  her  carrying  on  the  same,  have  the  occupation  of  the 
messuage  or  dwelling-house  in  which  the  same  was  then  carried  on, 
and  the  entire  use,  disposal  and  management  of  the  capital,  credits, 
stock  and  effects  which  should  be  then  due  owing  or  belonging  to 
him  in  his  said  trade  or  business  at  the  time  of  his  decease :  and 
he  thereby  authorized  and  empowered  the  trustees  or  trustee  for 
the  time  being  of  that  his  will,  so  long  as  his  trade  or  business 
should  be  carried  on  by  his  wife  as  aforesaid,  from  time  to  time  to 
augment  or  diminish  the  capital  employed  therein,  according  to  the 
exigencies  thereof,  and  as  they  might  in  their  judgment  deem 

(1)  Given  V.  Delamere  (1872)  L.  R.      L.  T.  647;  Fraser  v.  MimhKh  (1881) 
15    Eq.  134,    42    L.   J.   Ch.  232,   27      6  App.  Ca.  855. 

B.R. — ^VOL.  XLIX.  22 


1839. 

Jan,  23. 

Feb,  26. 

March  16. 

Rolls  Court, 

Lord 

Lakodale, 
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CuTBusH  proper.  And  after  giving  several  pecuniary  legacies,  the  testator 
CuTBusH.  gfikve  and  devised  unto  Alexander  Eandall  and  John  Cutbush  all  bis 
real  and  personal  estate,  upon  trust  to  convert  and  invest,  and  stand 
possessed  thereof,  ''  and  of  the  clear  gains  and  profits  of  his  said 
trade  or  business  so  by  him  directed  to  be  carried  on  by  his  said 
wife  as  aforesaid,"  upon  certain  trusts  for  his  wife  and  children ; 
and  he  thereby  declared,  that  it  should  be  lawful  for  his  said 
trustees  to  sell  and  dispose  of  his  said  business  if  they  should  deem 
it  most  prudent  and  advisable  so  to  do:  and  to  stand  possessed 
of  the  money  arising  from  such  sale  upon  the  same  trusts. 
[  186  ]  The  executors  declined  to  act,  and  administration  was  granted  to 

the  widow,  who,  after  the  death  of  the  testator,  continued  to  carry 
on  the  trade,  in  the  course  of  which  she  had  incurred  several  debts 
to  the  petitioners  and  other  persons,  for  goods  for  the  purpose  of 
the  trade;  she  had,  howeyer,  dissipated  the  assets  and  become 
insolvent:  600Z.  was  due  from  her  to  the  testator's  estate,  and 
700Z.,  for  debts  incurred  by  her,  remained  unpaid.  The  petitioners 
carried  in  their  claims  before  the  Master  to  have  the  amount  of  the 
subsequent  trade  debts,  as  well  as  those  contracted  by  the  testator 
himself,  paid  out  of  the  testator's  assets.  The  Master,  however, 
rejected  all  claims  for  debts  which  had  been  incurred  by  the  widow 
after  the  testator's  death. 

The  creditors  whose  debts  had  been  contracted,  by  the  widow, 
subsequently  to  the  death  of  the  testator  now  presented  a  petition, 
insisting  that  they  were  entitled  to  be  paid  out  of  the  testator's 
estate,  or  at  least  to  have  the  estate  marshalled,  so  that  they  might 
stand  in  the  place  of  the  testator's  creditors  who  had  been  paid  by 
the  widow,  out  of  the  property  specifically  directed  to  be  employed 
in  carrying  on  the  trade,  and  which,  at  all  events,  was  liable  for 
subsequent  debts :  the  petition  prayed  that  the  Master  might  be 
directed  to  receive  proof  of  the  petitioners'  debts,  and  that  the  same 
might  be  paid  out  of  the  testator's  estate. 

None  of  the  children  had  attained  twenty-one. 

Mr.  L.  Lowndes,  in  support  of  the  petition,  contended,  that 
the  whole  assets  of   the  testator  were  answerable  for   the  debts 
incurred  in  carrying  on  the  trade  for  the  benefit  of  his  estate. 
[  187  ]  Secondly,  that  the  widow  had  most  probably  paid  off  the  debts 

existing  at  the  testator's  death,  with  the  assets  which  were  clearly 
liable  to  the  claims  of  the  petitioners,  and  even  out  of  the  produce 
of  the  goods  furnished  by  the  petitioners  after  the  testator's  death ; 
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in  which  case,  he  contended,  the  petitioners  were  entitled  to  have  cdtbush 
the  assets  marshalled,  and  to  stand  in  the  place  of  the  creditors  cutbush. 
so  paid. 

Mr.  Pemberton  and  Mr.  K.  Parker,  for  the  testator's  children, 
contended,  that  the  testator  had  limited  the  portion  of  his  estate 
which  was  to  be  embarked  in  the  trade,  and  which  portion  alone 
was  liable  to  the  claims  of  subsequent  creditors. 

Ex  parte  Richardson  (i).  Ex  parte  Garland  (2)  were  cited. 

Mr.  Kindersley  and  Mr.  W.  C.  L.  Keene,  for  the  widow. 

The  Master  of  the  Eolls  : 

According  to  my  present  impression,  I  think  the  testator  has  not 
embarked  more  of  his  property  in  the  trade  than  was  therein 
at  the  time  of  his  death:  he  intended  to  give  a  discretion  as  to 
augmenting  it,  not  to  his  widow,  but  to  his  trustees  and  executors. 
It  seems  to  me,  that  any  person  dealing  with  one  carrying  on  trade 
must  be  taken  to  rely  on  the  personal  liability  of  the  party 
conducting  it ;  but  the  security  is  not  limited  to  the  personal  credit 
of  the  party  where  the  testator  has  directed  the  trade  to  be  carried 
on  with  *his  assets ;  without  authority  in  the  will,  executors  have  [  *188  ] 
no  right  so  to  deal  with  the  property  of  the  testator  and  carry  on 
trade  with  his  assets ;  a  party  therefore  who  relies  on  the  credit  of 
the  testator's  estate,  should  look  to  the  will  to  ascertain  the  extent 
to  which  the  testator  has  authorised  his  assets  to  be  embarked  in 
the  trade;  and  if  any  one  had  looked  at  this  will,. he  would  have 
seen  that  it  was  limited  to  the  ''  capital,  credits,  stock  and  effects 
which  were  due,  owing  or  belonging  to  him  in  the  said  trade  or 
business  at  the  time  of  his  decease."  I  will,  however,  look  into  the 
case,  and  mention  it  again;  perhaps,  in  the  mean  time,  some 
authorities  may  be  found  on  the  point. 

No  further  authorities  having  been  produced, 

The  Master  of  the  Rolls  said:  Feb^, 

I  have  looked  into  this  case,  and  remain  of  the  same  opinion,  that 
the  petitioners,  who  were  trade  creditors,  have  no  demand  on  the 
general  assets   of  the  testator,  but   only   on  that  part  which  is 

(1)  18  B.  E.  204  (3  Madd.  138).  (2)  7  E.  E.  352  (10  Ves.  110). 
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specifically  described  in  the  will  of  the  testator,  and  which  he 
directs  his  wife  shall  have  the  sole  control  of. 

The  petitioners  are  entitled  to  an  inquiry^  as  to  what  has  become 
of  this  portion  of  the  assets,  but  it  must  be  at  their  own  expense. 


1838. 
Dec,  U. 

Bolls  Court 

Lord 
Lanqdale, 

M.R. 

[189] 


[  »190  ] 


WILLIS  V.  CUETOIS. 

(1  Beav.  189—196 ;  S.  C.  8  L.  J.  (N.  S.)  Ch.  105.) 

A  testator,  having  three  places  of  residence  at  A.,  B.  and  C,  bequeathed 
the  one  at  A.  to  his  nephew ;  and  also  '*  all  his  carriages,  horses,  implements 
and  his  live  and  dead  stock  and  chattels'*  in  and  about  the  house  and 
premises  at  A. ;  * '  and  also  his  household  goods  and  furniture,  pictures, 
plate,  linen,  china,  liquors  of  all  sorts  and  brewing  vessels,  and  likewise 
his  watches  and  personal  ornaments " :  Held,  that  the  household  goods, 
furniture,  &c.  at  B.  and  C.  passed  by  the  bequest ;  but  the  Master  of 
THE  Bolls  doubted  whether  a  b\ist  would  pass  imder  the  latter  words. 

Manuscript  notes  of  a  physici£m,  of  his  attendance  on  a  patient,  which 
were  bound  up  in  volumes.  Held  to  pass  under  a  bequest  of  **  all  and  every 
my  books  in  and  about  my  house  "  at  A. 

A  pocket-book  and  a  case  of  instruments,  usually  carried  about  the 
person  of  a  testator.  Held  not  to  pass  under  the  words  ''personal  orna- 
ments '' ;  but  probably  a  gold  pencil  case,  tooth-pick  case,  lip-salve  box 
and  eye-glass,  similarly  circumstanced,  would  pass. 

The  questions  in  this  case  arose  on  the  construction  of  the  will 
of  Dr.  John  Willis. 

It  appeared  that  he  had  three  places  of  residence :  namely,  his 
town  residence  in  Tenterden  Street,  a  residence  at  Shillingthorpe, 
where  there  was  an  establishment  for  the  care  of  insane  patients, 
and  another  establishment  of  the  same  kind  at  Greatford.  These 
two  establishments  were  conducted  by  him  in  partnership  and  with 
the  assistance  of  his  nephew,  the  present  plaintiff,  who  was  engaged 
in  the  same  branch  of  the  profession. 

By  his  will,  dated  in  1885,  after  devising  to  the  plaintiff, 
Francis  Willis,  his  messuages,  &c.  at  Shillingthorpe ;  and  having 
also  devised  to  him  all  his  houses,  &c.,  of  which  he  was  seised  or 
entitled  for  an  estate  of  freehold  or  for  terms  of  years,  he  proceeded 
in  the  following  words : 

"  I  give  to  my  said  nephew,  Francis  Willis  (the  plaintiff),  all  the 
live  and  dead  stock  at  Shillingthorpe  aforesaid ;  I  give  to  my  said 
nephew,  Francis  Willis,  all  my  right  and  interest  in  a  certain  lease 
of  the  house,  buildings,  lands  and  hereditaments  in  Greatford 
aforesaid,  *now  in  my  occupation,  from  the  Hon.  Charles  Compton 
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Cavendish,  granted  to  me  for  a  term  of  fourteen  years,  five  of  which  Willis 
will  have  expired  at  Lady  Day  next ;  and  I  also  give  to  my  said  curtois. 
nephew,  Francis  Willis,  all  my  carriages,  horses,  implements  and 
my  live  and  dead  stock  and  chattels  in  and  about  the  house  and 
premises  I  so  occupy  under  the  said  Charles  Compton  Cavendish  ; 
and  also  my  household  goods  and  furniture,  pictures,  plate,  linen, 
china,  liquors  of  all  sorts  and  brewing  vessels,  and  likewise  my 
watches  and  personal  ornaments  ;  I  also  give  unto  my  said  nephew, 
Francis  Willis,  all  and  every  the  books  in  and  about  my  house 
in  Tenterden  Street,  next  hereinafter  devised."  He  then  gave 
and  bequeathed  all  that  his  messuage  or  tenement,  hereditaments 
and  premises  situate  in  Tenterden  Street,  unto  the  defendants, 
Peregrine  Curtois  and  Atwill  Lake  and  their  heirs,  upon  trust  for 
sale,  and  he  directed  the  produce  to  become  part  of  the  residue  of 
his  personal  estate. 

The  testator  gave  the  residue  of  his  personal  estate  to  the  defendant 
Curtois,  and  appointed  him  and  Mr.  Lake  his  executors. 

At  the  time  of  the  testator's  death,  he  had  furniture  and  effects 
at  his  three  residences  at  Greatford,  Shillingthorpe  and  in  Tenterden 
Street ;  and,  amongst  other  articles  in  Tenterden  Street,  there  was 
a  bust  of  the  plaintiff's  grandfather,  and  thirty-two  uniformly  bound 
volumes  of  manuscripts  of  Dr.  John  and  Dr.  Eobert  Willis,  which 
contained  copies  of  the  daily  reports  of  their  attendance,  as 
physicians,  upon  his  late  Majesty,  King  George  the  Third,  to  the 
Queen  in  Council ;  and  one  MS.  journal,  containing  private  memo- 
randa and  observations  on  the  state  of  health  and  malady  of  his 
late  Majesty. 

The  testator  also  possessed  an  ivory  tooth-pick  case  with  a  portrait       [  i9i  ] 
of  his  father  in  the  centre,  a  gold  pencil  case,  a  silver  lip-salve  box, 
a  gold  eye-glass,  a  pocket-book  and  a  set  of  instruments,  which  he 
usually  carried  about  his  person. 

The  questions  in  the  cause  were,  first,  whether  the  plaintiff  was 
entitled  to  the  furniture,  &c.,  in  the  houses  in  Tenterden  Street  and 
Shillingthorpe,  as  well  as  those  in  the  house  at  Greatford ;  secondly, 
whether  the  MS.  books  passed  under  the  gift  of  "  all  and  every  the 
books  in  and  about  the  house  in  Tenterden  Street,"  the  defendant 
contending  that  they  were  mere  loose  memoranda  bound  together 
and  did  not  pass,  and  insisting  that,  from  the  nature  of  their 
contents,  they  ought  not  to  be  published  or  divulged,  and  ought 
to  be  delivered  to  his  Majesty;  thirdly,  whether  the  bust  passed 
under  the  words  household  goods,  &c. ;   and  fourthly,  whether 
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Willis       the  tooth-pick  case,  &c.,  passed  under  the  words  "  watches  and 
cuRTois.      personal  ornaments." 

Mr.  Pemberton  and  Mr.  L.  LoivndeSy  for  the  plaintiflf. 

Mr.  Kindersley  and  Mr.  J.  Russelly  contra. 

Rawlinga  v.  Jennings  (l),  Allen  v.  Allen  (2),  Slanning  v.  Style  (3), 
were  cited. 

The  Master  of  the  Bolls  : 

The  first  question  that  arises,  is  upon  the  household  goods, 
furniture  and  other  things  which  have  been  particularly  adverted 
to.  From  the  nature  of  the  dispositions  which  were  made  of  the 
property,  it  would  seem  probable,  that  the  testator  would  give  his 
furniture  at  Shillingthorpe  to  the  gentleman  to  whom  he  gave  the 
[  •192  ]  *house,  and  who  was  to  carry  on  the  establishment  there;  and  would 
^eem  to  be  improbable  that  he  intended  to  give  to  him  the  house- 
hold furniture  in  his  house  in  Tenterden  Street,  which  he  directed 
to  be  sold  and  converted  into  money :  but  the  words  of  the  will 
must  determine  how  that  is  to  be. 

After  giving  certain  portions  of  his  property  to  his  nephew,  he 
proceeds  thus:  (his  Lordship  stated  the  terms  of  the  bequest.) 
The  first  question  in  this  case  arises  on  the  effect  which  is  to  be 
given  to  those  last  words,  it  being  contended,  on  the  part  of  the 
plaintiff,  that  this  constitutes  a  distinct  gift  of  all  his  household 
goods  and  furniture,  pictures,  plate,  linen,  china,  liquors  and  so  on, 
and  likewise  his  watches  and  personal  ornaments  wheresoever  they 
might  happen  to  be  at  the  time  of  the  testator's  death ;  and  it  being 
contended,  on  behalf  of  the  defendant,  that  this  must  be  restricted 
to  such  things  as  were  situate  at  Greatford,  and  no  where  else. 

It  is  to  be  remarked,  that  if  it  was  his  intention  to  make  that 
restriction,  he  might  easily  have  adopted  a  mode  of  doing  it,  different 
from  that  which  is  here  adopted,  for  nothing  could  be  more  easy 
than  for  him  to  say,  "  all  my  carriages,  horses,  household  goods,  &c., 
at  Greatford ;"  this  would  have  been  the  natural  and  easy  way  of 
doing  that,  which  it  is  contended,  on  the  part  of  the  defendant, 
he  intended  to  do.  Another  mode  which  he  might  have  adopted 
was  by  the  addition  of  a  single  word;  he  might  have  said,  ''And 
also  my  household  goods  and  furniture  there,'*  which  would  have 

(1)  9  B.  B.  137  (13  Ves.  39).  (3)  3  P.  Wms.  334. 

(2)  Moseley,  112. 
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made  it  perfectly  clear  and  distinct.  He  has  not  done  either  of  Willis 
those  things,  and  the  argument  used  on  this  occasion  is  this :  that  cdbtois. 
the  testator  has  said,  "  I  also  give  my  said  nephew  all  my  carriages, 
&c.,  at  Greatford,  and  also  all  my  household  goods,  &c.,"  the  *word  [  *i93  ] 
"give**  being  connected  with  both  those  parts  of  this  sentence. 
This  circumstance  is  certainly  to  be  taken  notice  of ;  and  we  must 
consider  what  it  was  that  the  testator  was  likely  to  have  done,  and 
what  was  probably  the  meaning  of  the  words  which  he  has  used. 
The  **  household  goods  and  furniture,  &c."  might  very  well  have 
been  applied  to  such  things  as  were  at  this  particular  place ;  but 
the  words  **  likewise  my  watches  and  personal  ornaments  **  seem 
incapable  of  that  construction :  personal  ornaments  were  things 
that  he  was  likely  to  have  about  with  him,  and  it  is  not  likely  that 
he  should  join  them  to  things  he  might  have  at  a  particular  place ; 
and  I  do  not  think  that  the  words  admit  of  the  interpretation 
attempted  to  be  put  on  them.  It  is  not  likely,  a  prion,  that  he 
intended  to  give  all  his  furniture  in  Tenterden  Street ;  it  is  very 
likely  he  intended  to  give  all  the  furniture  at  Shillingthorpe,  and 
those  circumstances  might  neutralise  one  another ;  but  the  words 
"  all  my  household  goods  and  furniture  "  not  being  words  connected 
with  anything  else,  and  no  reason  appearing  to  show  that  it 
was  meant  they  should  be  confined  to  a  particular  locality,  it 
appears  to  me  that  they  must  be  construed  in  the  general  signifi- 
cation here  expressed,  and  that  the  gift,  therefore,  is  of  all  the 
household  goods,  &c. 

The  next  question  that  arises  is  on  the  following  sentence  in  the 
will :  **  I  also  give  unto  my  said  nephew,  Francis  Willis,  all  and 
every  the  books  in  and  about  my  house  in  Tenterden  Street." 

The  testator  seems  to  have  had  a  library  of  printed  books,  and 
had  also  in  his  house  in  Tenterden  Street  a  collection  of  books 
bound  into  volumes,  which  contained  manuscript  notes  of  his 
attendance  upon  the  late  King,  George  the  Third.  Those  volumes, 
no  doubt,  are  *volume8  of  very  considerable  value  and  may  be  [  '194  ] 
considered  to  have  been  made  by  the  testator  himself  for  many 
important  purposes ;  it  was  important  both  to  himself  and  the 
public  that  he  should  make  them.  He  was  engaged  in  an  attend- 
ance that  would  naturally  call  on  him,  from  time  to  time,  to  give 
information,  with  all  the  particulars  which,  with  certain  limitations, 
it  may  be  considered  he  was  bound  to  do,  and  which,  we  know  from 
history,  he  was  several  times  compelled  to  do  ;  it  was  therefore  his 
duty  to  preserve  these,  and  to  preserve  them  with  the  greatest  care, 
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WiLus       and  he  accordingly  seems  to  have  done  so :  they  were  very  valuable, 
cuBT)i8.      not  only  as  furnishing  him  with  the  results  of  medical  experience, 
but  as  showing,  from  experience,  what  was  the  sort  of  even  moral 
conduct  which  the  physician,  under  such  delicate  circumstances, 
was  bound  to  pursue,  find   would  afford  to  any  person  a  most 
valuable  example  of  what  ought  to  be  done  under  similar  circum- 
stances.    These  books  are  the  subject  of  the  present  controversy, 
and  the  question  is,  whether  they  come  under  the  description  of 
things  meant  by  this  clause,  "  all  and  every  the  books  in  and  about 
my  house  in  Tenterden  Street."     That  they  were  books  is  not 
denied :  whether  they  are  to  be  considered  as  books  coming  under 
the  particular  description,  is  the  matter  in  controversy,  it  being 
alleged  they  are  not,  because  they  ought  to  be  considered  as  mere 
loose  memoranda,  put  together  for  the  convenience  of  the  testator, 
in  a  form  in  which  they  were  more  easily  capable  of  being  consulted, 
and  ought  not  to  be  considered  in  the  character  of  books ;  and  it 
has  been  contended,  that  under  these  words,  nothing  would  pass 
but  such  printed  books  as  are  in  the  habit  of  being  sold  in  book- 
sellers' shops.    BecoUecting,  however,  that  in  this  case  the  legatee 
to  whom  these  books  were  given  was  a  medical  gentleman  engaged 
in  the  like  branch  of  the  profession  as  the  testator — was  a  person, 
[  *195  I      therefore,  *to  whom  books  of  this  sort  would  of  necessity  be  most 
peculiarly  valuable — a  person  who  might  be  placed  in  precisely  the 
same  circumstances  as  the  testator  was,  and,  if  he  should  be  so, 
that  these  books  would  be  of  more  value  to  him  than  they  could 
be  to  any  other  person  in  existence ;   and  taking  these  circum- 
stances into  consideration,  which  I  think  I  cannot  avoid  doing,  in 
the  construction  of  this  will,  and  seeing  the  words  are  sufficient 
to  comprise  these  books,  and  that  the  great  probability  is,  the 
testator,  if  his  attention  had  been  drawn  to  them,  would  have 
passed  those  books  by  specifically  naming  them,  I  think,  (the  words 
being  sufficient,)  I  must  consider  that  those  books  passed  under 
that  clause. 

The  next  question  raised  is  about  a  bust  found  in  Tenterden 
Street. 

I  have  a  little  doubt  about  the  bust.  The  question  is,  whether 
the  testator  intended  to  pass  it  by  these  words,  "  my  household 
goods  and  furniture,  pictures,  plate,  linen,  china,  liquors  of  all 
sorts  and  brewing  vessels,  and  likewise  my  watches  and  personal 
ornaments."  Now  I  may  observe  here,  that  unless  it  passed  under 
the  words  "household  goods  and  furniture"  it  can  hardly  be  said 
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to  pass  under  the  words  "  pictures,  plate,  linen,  china,  liquors  of  Willis 
all  sorts  and  brewing  vessels,"  there  being  no  general  words  cubtois. 
following — no  such  word  as  **  effects  '*  to  give  a  right  to  construe 
the  former  words  more  extensively  and  apply  them  to  all  things 
ejusdem  generis ;  but  the  words  following  are  **  and  likewise  my 
watches  and  personal  ornaments:  "  I  feel  some  doubt  about  that, 
and  I  shall  look  and  see  how  far  the  authorities  bear  upon  it.  The 
inclination  of  my  opinion  is,  that  looking  at  the  particular  words 
of  the  will,  the  bust  does  not  pass.  I  shall  see  how  the  authorities 
are  on  that  subject. 

The  next  question  is  as  to  the  personal  ornaments :  the  words  [  ^^  ] 
are  "my  watches  and  personal  ornaments."  The  question  applies 
to  some  few  things  said  to  be  of  small  value,  viz.  a  tooth-pick  case, 
a  pencil-case,  an  eye-glass,  and  a  case  of  instruments,  and,  as  it  is 
now  said,  a  pocket-book.  I  do  not  consider  the  pocket-book  and 
case  of  instruments  personal  ornaments. 

With  respect  to  the  other  things,  they  are  articles  of  utility ;  and 
the  question  seems  to  be,  whether  a  thing  that  is  ornamental  and 
capable  of  being  applied  to  useful  purposes,  is,  or  is  not,  to  be 
considered  as  an  ornament.  I  think  there  was  a  case  in  which 
such  a  point  had  to  be  considered.  There  are  some  things  of 
no  personal  use,  a  common  ring  for  instance,  which  may  be  set 
round  with  diamonds  and  be  of  extreme  value,  and  yet  of  no  use 
except  as  an  ornament ;  but  it  may  be  said,  if  you  convert  that  into 
a  signet  ring  and  seal  letters  with  it,  in  consequence  of  that  useful 
purpose  to  which  it  is  applied,  it  becomes  an  article  of  utility  as 
well  as  of  ornament :  a  shirt  pin  is  equally  useful,  and  various 
things  of  that  sort  might  be  suggested :  a  pencil-case  certainly  is 
useful  as  containing  the  pencil.  I  think  there  was  some  decision 
in  the  case  I  have  a  recollection  of,  relative  to  similar  articles, 
and,  therefore,  I  shall  look  to  it ;  the  inclination  of  my  opinion  is, 
that  though  those  things  were  capable  of  being  connected  with 
personal  use,  yet  they  were  considered  as  personal  ornaments  in 
the  sense  in  which  the  testator  intended  them.  If  you  come  to  a 
minute  definition,  they  may  not  be  so ;  but  at  the  same  time  they 
may  be  put  in  such  a  form  and  appearance  that  the  ornamental 
part  is  paramount  to  the  useful  part,  and  consequently  they  might  * 

pass  as  ornaments.    I  will  look  for  the  case  (i). 

(1)  No  judgment  was  given  on  tlie      the  parties  intimated  their  desire  of 
reserved  points,   as,   after  what  had      arranging  the  differences, 
fallen  from  the  Court,  the  solicitors  of 
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1839.  ALLEN   V.   COSTER. 

AprU  17. 

(1  Beav.  202—205 ;  S.  C.  9  L.  J.  Ch.  131.) 

t.<wrf .  ^^  increased  allowance  for  maintenance  made  out  of  the  property  of 

T  aJI?"!  infants,  for  the  purpose  of  supporting  their  parents  who  were  in  great 

la  j^  indigence. 

[  202  ]  rp^g  testatrix,  by  her  will,  dated  in  1828,  expressed  herself  as 

follows:  **  I  give  to  my  executors  and  trustees  hereinafter  named 
and  the  survivors  or  survivor  of  them  the  principal  sum  of  6,000/. 
New  4  per  cent.  Annuities,  in  trust  to  pay  the  dividends,  interest 
and  produce  thereof,  from  time  to  time  as  the  same  shall  become 
due  and  be  received,  unto  George  Allen,  of  Northton,  labourer, 

[  *203  J  *to  be  applied  by  him  for  the  maintenance  and  education  of  George 
Allen  the  younger  and  Elizabeth  Allen,  the  son  and  daughter  of 
the  said  George  Allen,  of  Northton,  until  the  said  Elizabeth  Allen 
shall  have  attained  the  full  age  of  twenty-one  years,  then  upon 
trust  that  my  said  executors  and  trustees  and  the  survivors  and 
survivor  of  them  do  and  shall  pay  and  divide  the  said  sum  of 
6,000Z.  New  4  per  cent.  Annuities,  after  setting  apart  so  much 
thereof  as  will  produce  the  two  several  sums  of  20Z.  a  year  each, 
which  I  have  hereinafter  given  to  the  said  George  Allen  and  to 
Hope  Allen  his  wife  and  the  survivor  of  them,  for  their  lives,  unto 
and  equally  between  the  said  George  Allen  the  younger  and  Eliza- 
beth Allen,  for  their  absolute  use  and  benefit;  and  if  either  of 
them,  the  said  George  Allen  the  younger  and  Elizabeth  Allen 
should  happen  to  die  before  the  said  Elizabeth  Allen  shall  attain 
her  said  age  of  twenty-one  years,  then  I  give  the  full  part  of  him 
or  her  so  dying  to  the  survivor  of  them  the  said  George  Allen  the 
younger  and  Elizabeth  Allen,  when  and  as  soon  as  he  or  she  shall 
attain  the  age  of  twenty-one  years ;  and  as  soon  as  the  said  Eliza- 
beth Allen  shall  have  attained  the  said  age  of  twenty-one  years,  or 
in  the  event  of  her  death,  then  when  and  as  soon  as  the  said 
George  Allen  the  younger  shall  have  attained  his  age  of  twenty- 
one  years,  whereby  the  payment  of  the  dividends  or  interest  to  the 
said  George  Allen  the  father  will  cease,  then  and  from  thenceforth 
I  direct  my  said  executors  and  trustees  and  the  survivors  and 
survivor  of  them,  to  pay  the  said  George  Allen  the  father,  for  and 
during  the  term  of  his  natural  life,  and  also  to  pay  to  the  said 
Hope  Allen,  for  and  during  the  term  of  her  natural  life,  an 
annuity  or  clear  yearly  sum  of  20/.  each,  to  be  paid  to  them 
respectively,  by  equal  half-yearly  payments,  out  of  the  dividends 
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which  will  become  due  on  the  said  New  4  per  cent.  Annuities  half-       Allen 
yearly  at  the  Bank  of  England  ;  and  upon  *the  decease  of  the  said       coster. 
George  Allen  the  father  and  Hope  Allen  his  wife,  I  direct  the  said       [  *204  ] 
annuities  of  20Z.  given  to  him  or  her  who  shall  so  die  shall  go  and  be 
paid  to  the  survivor  or  longest  liver  of  them  the  said  George  Allen 
the  father  and  Hope  Allen :  then  I  direct  that  the  said  stocks  or 
funds  which  shall  have  been  so  set  apart  for  securing  payment  of 
the  said  annuity,  together  with  all  dividends  and  interest  (if  any) 
then  due  or  growing  due  thereon,  shall  be  paid  to  and  equally 
divided  between  the  said  George  Allen  the  younger  and  Elizabeth 
Allen,  in  case  they  shall  have  attained  the  age  of  twenty-one 
years,  or  to  the  survivor  of  them,  in  case  either  of  them  shall  have 
died  under  the  age  of  twenty-one  years." 

The  testatrix  died  in  1829.  George  Allen  the  elder  was  a  person 
of  low  circumstances^  being  a  common  bricklayer's  labourer,  and 
in  consequence  of  the  misconduct  of  himself  and  wife,  the  guardian- 
ship of  his  children,  who  were  both  infants,  had  been  committed, 
by  the  Court,  to  other  persons. 

The  fund  now  consisted  of  6,0002.  New  8  per  cent.  Annuities,  the 
sum  of  5122.  18a.  4d.  Bank  8  per  cent.  Annuities  and  25Z.  9ft.  cash. 

George  Allen  the  elder  and  Hope  his  wife  presented  this  petition 
in  the  cause,  submitting,  **  that  upon  the  true  construction  of  the 
said  testatrix's  will,  they  were  entitled,  during  the  minorities  of  the 
said  infant  plaintiffs,  to  the  dividends  which  had  accrued  and  the 
accruing  and  future  dividends  on  the  said  6,0002.  Bank  Annuities, 
from  the  death  of  the  said  testatrix,  during  the  minorities  of  the 
said  infant  plaintiffs,  after  properly  providing  for  their  maintenance, 
education  and  bringing  up." 

The  parents  were  in  a  state  of  great  indigence,  and  kept  from  the       [  205  ] 
parish  by  a  person  who  charitably  allowed  them  10«.  a  week,  until 
their  rights  on  this  petition  had  been  determined. 

Mr.   Kindersley  and   Mr.   Rogers^   in    support  of    the  peti- 
tion.    *     *     * 

Mr.  Pemberton  and  Mr,  Birdy  contra. 

Mr.  Willcock,  for  the  executors. 

The  Master  of  the  Bolls: 

I  think  this  is  a  case  in  which  the  Court  can  increase  the 
maintenance  of  the  children  for  the  support  of  their  parents;  I 
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Allen 

p. 
Coster. 


feel  reluctant  in  doing  it,  for  the  conduct  of  the  parents  has  been 
of  the  worst  kind ;  but  I  think,  that  without  saying  any  thing  as 
to  the  construction  of  the  will,  I  may  give  to  the  infants  the  benefit 
of  the  income  of  the  property,  so  as  to  assist  the  parents :  To  do 
so  is  evidently  for  the  benefit  of  the  infants  themselves. 


18S9. 
3farch  21. 
A^rU  26. 

EolU  Court. 

Lord 

Lanqdalb, 

M.R. 

[228] 


HEIGHINGTON  v.  GRANT  (1). 

(1  Beav.  228—235.) 

A  suit  was  instituted  for  the  administration  of  an  estate,  and  to  charge 
an  executor  with  interest  on  balances  retained  in  his  hands ;  the  decree 
directed  a  taxation  of  the  costs  of  so  much  of  the  suit  as  sought  to  charge 
interest :  Held,  that  this  comprised  not  only  the  excess  of  costs  incurred  by 
the  question  of  interest,  but  also  an  apportionment  of  the  general  costs  of 
the  suit. 

Mode  of  taxation  of  a  bill  of  costs  where  an  apportionment  is  directed. 

This  was  a  petition  for  leave  to  file  exceptions  to  the  Master's 
taxation  and  certificate  of  costs,  on  the  ground  that  the  Master 
had  proceeded  upon  a  mistaken  principle  in  the  taxation  which  he 
had  made. 

The  bill  prayed  that  the  trusts  of  the  will  of  Robert  Heighington 
might  be  established,  that  an  account  might  be  taken  of  his  per- 
sonal estate  and  of  his  debts  and  funeral  and  testamentary  expenses, 
and  that  the  clear  residue  of  his  estate  might  be  ascertained  ;  and 
that  the  defendant,  John  Grant,  the  petitioner,  might  be  charged 
with  interest  upon  such  balances  as  should  from  time  to  time 
appear  to  have  been  in  his  hands. 

The  decree,  besides  directing  the  usual  accounts  to  be  taken, 
ordered  the  Master  to  ascertain  what  balances  had  remained  in  the 
hands  of  the  defendant  Grant  at  the  end  of  each  year,  since  the  end 
of  one  year  after  the  testator's  death,  and  to  compute  interest  on 
such  balances ;  and  then  referred  it  to  the  Master  to  tax  the 
plaintiffs  their  costs,  as  to  so  much  of  the  suit  as  sought  to  charge 
Mr.  Grant  with  interest  on  those  balances. 

The  Master  certified,  that  it  being  directed  by  the  decree,  that 
he  should  tax  the  plaintiffs  their  costs  as  to  so  much  of  this  suit 
as  sought  to  charge  the  defendant  with  interest  on  the  balances, 
from  time  to  time  remaining  in  his  hands  as  aforesaid,  he  had 
proceeded  to  tax  the  same;  and  that  the  bill  of  such  costs, 
amounting  to  the  sum  of  866{.  28.  lOrf.,  having  been  laid  before 

(1)  Jenkins  v.  Jackson  [1891]  1  Ch.  89,  60  L.  J.  Ch.  206,  63  L.  T.  688,  C.  A. 
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him,  he  had  taxed  the  same  at  the  sam  of  180Z.  11«.  6d.,  "^including 
therein  a  sum  of  11.  2$.  M.,  the  expenses  of  a  subpoena  for  the 
said  costs. 

The  petitioner  complained,  first,  that  the  Master  had  apportioned 
'^  against  him,  one  equal  half  part  or  some  other  definite  proportion 
of  certain  costs,  which  would  have  been  incurred  whether  the  suit 
had  sought  to  charge  the  petitioner  with  interest  on  the  balances 
in  his  hands  or  not ;  and  thereby  and  otherwise  the  Master  had 
taxed  and  allowed  to  the  plaintiffs,  as  against  the  petitioner,  divers 
costs  or  sums  of  money,  over  and  above  the  costs  of  so  much 
of  the  said  suit  as  sought  to  charge  the  petitioner  with  interest 
as  aforesaid." 

Secondly,  that  the  Master  ''had  apportioned  and  charged,  as 
against  the  petitioner,  one  equal  half  part,  or  some  other  definite 
proportion  of  certain  costs,  without  reference  to  the  actual  pro- 
portion of  such  costs  occasioned  by  the  suit  seeking  to  charge  the 
petitioner  with  the  interest  on  balances;  and  thereby  the  Master 
had  taxed  and  allowed  the  plaintiffs,  as  against  the  petitioner, 
divers  costs  or  sums  of  money  more  than  the  costs  of  so  much  of 
the  suit  as  sought  to  charge  the  petitioner  as  aforesaid." 

Thirdly,  that  the  Master  had  charged  the  petitioner  with  the 
costs  of  a  motion  for  the  payment  of  a  certain  sum  of  money  into 
Court. 

The  petition  set  forth,  at  length,  the  items  of  which  the  costs  so 
taxed,  apportioned  and  charged  against  the  petitioner  consisted,  as 
''  Instructions  for  bill,  6^.  8d. ;  attending  counsel,  Ss.  4t{.,"  &c. 


Heighikg- 

TON 
V, 

Gbant. 
[  •229  ] 


Mr.  Peniberton  and  ikfr.  Lloyd,  in  support  of  the  petition, 
contended  that  the  costs  had  been  taxed  on  an  ^erroneous  principle; 
that  the  objects  of  the  bill  having  been  determined  to  be  two,  and 
the  petitioner  had  been  exclusively  charged  with  a  fixed  arbitrary 
proportion  for  the  costs  relating  to  the  interest,  and  also  with  half 
of  the  general  costs  of  the  suit,  which  would  have  been  equally 
occasioned  if  the  question  of  interest  had  never  been  raised. 


[  ♦230  ] 


Mr.  O.  Richards  and  Mr.  W.  C.  L.  Keene,  contra^  contended, 
that  by  the  long  established  practice  in  the  Master's  office,  where 
the  Court  directs  the  taxation  of  the  costs  of  one  of  the  several 
objects  of  a  suit,  it  is  understood  to  carry,  not  only  the  costs  of  so 
much  of  the  suit  as  relates  exclusively  to  that  particular  object,  but 
also  a  portion  of  every  general  proceeding  in  the  suit ;  and  that  if 
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April  26. 


[  '232  ] 


[  ♦233  ] 


[  ♦234  ] 


[  ♦235  ] 


the  Court  had  intended  that  the  extra  costs  occasioned  by  the 
question  ol  interest  should  be  ascertained,  it  would  have  directed 
the  taxation  in  other  words,  limiting  the  taxation  to  such  extra 
costs  only.     *     *     * 

Mr.  Pemberton,  in  reply. 

The  Master  of  the  Bolls: 

Since  the  petition  was  heard,  I  have  inspected  the  bill  of  costs, 
and  have  received  a  certificate  stating  the  particular  mode  in  which 
the  taxation  was  conducted  ;  *and  it  appears,  that  in  the  taxation, 
after  all  costs  charged  had  been  reduced  to  costs  between  party  and 
party,  the  number  of  objects  sought  by  the  bill  was  considered 
*and  held  to  be  substantially  two :  the  account  of  the  personal 
estate  and  the  payment  of  interest  on  balances:  and  that,  upon 
a  minute  examination  *of  the  bill,  it  appeared  that  nine  folios 
related  exclusively  to  the  object  of  interest,  ten  and  a  half  exclu- 
sively to  the  object  of  account,  and  fifty-two  and  a  half  folios 
generally  to  both  objects  of  the  suit ;  and  this  computation  left  the 
number  of  folios,  and  the  costs  relating  to  the  two  objects,  so  nearly 
equal,  that  the  clerks  in  Court  agreed  so  to  consider  them. 

A  similar  process  was  applied  to  the  amended  bill,  and  left  a 
proportion  of  three  fourths  for  the  costs  as  to  the  interest,  and  one 
fourth  only  for  the  costs  of  the  account :  and  in  the  subsequent 
proceedings  the  costs  were  apportioned  exclusively  to  one  object  or 
the  other,  according  to  the  amount  actually  incurred,  on  the  same 
principle ;  and  the  motion  for  payment  of  money  into  Court  related 
exclusively  to  the  interest. 

The  petitioner  is  wholly  inaccurate  in  representing  that  he  was 
charged  arbitrarily  with  a  definite  proportion  of  costs,  without 
reference  to  the  actual  costs  occasioned :  *this  was  not  the  case — 
the  proportion  was  determined  by  the  amount  of  costs  computed  to 
be  actually  occasioned.  I  think  that  in  this  case,  the  petitioner 
was  justly  charged  with  a  proportion  of  the  costs  of  the  suit  which 
might  have  been  incurred,  even  if  the  bill  had  not  sought  to  charge 
him  with  interest  on  balances,  because,  in  fact,  the  same  points  of 
the  bill  were  required  to  sustain  the  charge  for  interest. 

Mr.  Mills,  one  of  the  clerks  in  Court  who  assisted  in  the  taxation, 
has  certified  to  me  the  mode  in  which  the  taxation  was  conducted  ; 
Mr.  Smith,  the  other  clerk  in  Court  who  assisted  in  the  taxation, 
has  excused  himself  from  giving  a  certificate ;  but  I  have  received 
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from  several  other  clerks  in  Court  certificates  that,  if  the  facts 
be  as  stated  (which  there  is  no  reason  to  doubt),  the  taxation  has 
been  conducted  according  to  the  practice. 

I  am  therefore  of  opinion  that  the  petitioner  has  wholly  failed  to 
make  out  his  case,  and  that  the  petition  must  be 

Dismissed  with  costs. 


Hbtohinq. 

TON 

Gkant. 


ELAND  V.  ELAND. 

(1  Beav.  235—251 ;  S.  0.  2  Jur.  852.) 

[See  the  report  of  this  case  on  appeal  in  48  E.  E.  134,  taken, 
from  4  My.  &  Cr.  420,  where  this  decision  was  affirmed.  A  note 
of  Lord  Langdalb's  judgment  will  be  found  in  48  E.  E.  at  p.  137.] 
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SCOONES  V.  MOEEELL  (1). 

(1  Beav.  251—258.) 

Where  strips  of  land  lie  between  the  highway  and  the  adjoiaing  enclosure, 
the  legal  presumption  is  that  the  soil  belongs  to  the  owner  of  the  adjoining 
old  enclosure. 

The  fact  of  a  title  having  been  perfected  in  the  Master's  office,  does  not 
determine  the  question  of  the  costs  of  a  suit  for  specific  performance,  which 
depends  upon  whether  the  defects  which  have  been  removed  there  were 
the  occasion  of  the  suit. 

The  plaintiff,  Mr.  Scoones,  was  the  trustee  for  sale  under  the 
will  of  a  Mr.  Eedford;  and  on  the  10th  of  September,  1831,  he 
entered  into  an  agreement  with  the  defendant,  for  the  sale  of  an 
estate  which  had  been  devised  to  the  plaintiff  by  the  will  of  the 
testator,  for  the  sum  of  5,3002.  The  contract  contained  certain 
special  conditions :  the  defendant  was  to  pay  for  the  timber,  &c., 
at  a  valuation,  and  it  was  agreed  that  the  purchase  should  be 
completed  at  Christmas,  and  ''  that  the  purchaser  should  be 
allowed  to  go  into  possession  at  Michaelmas  if  the  title  was  then 
approved  of ;  but  when  the  title  was  once  approved  and  possession 
given,  no  objection  should  subsequently  be  raised  to  it,  but  the 
purchaser  should  be  bound  to  complete  the  purchase  at  Christmas 
next." 

The  abstract  of  the  title  was  delivered  on  the  18th  of  October,  1831, 
and  the  opinion  of  the  defendant's  counsel  thereon  obtained  in  the 
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[251] 


(1)  Gery  v.  Redman  (1875)  1  Q.  B.  D.  IGl,  45  L.  J.  Q.  B.  267. 
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ScooNEs      same  month,  approving  of  the  title,  subject  to  the  identifying  the 
MoBRELL.     parcels,  to  an  ^objection  as  to  an  outstanding  mortgage,  and  some 
[  *262  ]      fe^  other  minor  particulars. 

On  the  17th  of  November,  1831,  the  defendant  was  let  into 
possession  of  the  principal  part  of  the  estate,  and,  in  December 
following,  a  valuation  of  the  timber  was  made  by  the  appraisers  of 
the  respective  parties. 

In  February,  1832,  disputes  arose  between  the  parties  on  matters 
unconnected  with  the  purchase,  and  on  the  18th  of  that  month  the 
purchaser,  in  a  letter  to  the  vendor,  stated,  that  he  thought  that  it 
would  be  necessary,  from  what  he  had  heard,  to  make  some  further 
inquiries  as  to  the  testator's  will,  it  seeming,  as  he  understood, 
that  the  gentleman  who  made  the  will  had  made  his  father  sole 
devisee  and  residuary  legatee  under  the  will,  and  was  also  a  witness 
to  the  same.  An  affidavit  of  the  attesting  witness  as  to  the  execu- 
tion of  the  will  of  the  testator  was  produced,  and  to  satisfy  the 
other  objection,  an  affidavit  was  made  with  respect  to  the  identity 
of  the  lands. 

These  affidavits  were  accompanied  by  a  letter,  dated  the  5th  of 
May,  1832,  expressing  a  hope  that  they  would  be  satisfactory ;  but 
the  reply  was,  that  he,  the  purchaser,  must  examine  the  different 
abstracts,  affidavit,  and  plan,  on  the  spot,  to  ascertain  their  accuracy. 
Another  letter  was  then  sent  from  the  vendor's  solicitors  to  the 
defendant,  dated  the  14th  of  June,  1832,  stating  that  having 
received  no  answer  to  their  last  application  on  the  subject  of  the 
purchase,  they  were  directed  to  say,  that  a  bill  would  be  now 
immediately  filed  against  the  purchaser  for  the  fulfilment  of  his 
contract.  No  notice  having  been  taken  of  this  letter,  the  bill  was 
filed  on  the  11th  of  July,  1832. 
[  253  ]  The  defendant  put  in  his  answer  on  the  15th  of  November,  1832, 

in  which  he  objected  that  the  will  of  the  testator  was  not  duly 
executed  by  the  testator  in  the  presence  of  the  witnesses,  and  that 
he  was  not  competent  so  to  do  ;  and  he  insisted  that  the  plaintiffs 
were  not  able  to  perform  the  contract,  for  they  had  not  made  out 
a  good  title,  and  pending  the  suit  to  establish  the  will,  they  could 
not  compel  the  performance  of  the  contract,  but  he  did  not  state  in 
what  other  respect  he  was  dissatisfied  with  the  title.  Upon  this 
the  vendor  endeavoured  to  obtain  a  deed  of  confirmation  from  the 
heir  of  the  testator,  but  the  purchaser  advised  him  not  to  confirm 
the  will.  A  suit  was  instituted  against  the  heir  to  establish  the 
will,  which  was  established  pending  the  proceedings  in  this  cause, 
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by  a  decree  dated  the  12th  of  May,  1885.     This  cause  was  first      Scoones 
heard  on  the  15th  of  February,  1886,  when  a  reference  was  made     moruell. 
to  the  Master,  to  enquire  whether  the  plaintiff  could  make  a  good 
title  to  the  estate,  and  when  such  title  was  first  shown,  with  liberty 
to  state  special  circumstances. 

In  the  Master's  oflBce  the  defendant  took  a  variety  of  objections 
to  the  title,  amounting  to  twenty-seven,  nearly  the  whole  of  which 
bad  not  been  insisted  upon  by  him  prior  to  the  institution  of  the 
suit,  some  of  which  were  answered  and  some  abandoned.  One 
of  the  objections  related  to  a  mortgage,  of  which  no  mention  had 
been  made  for  upwards  of  100  years,  and  which  it  was  contended 
by  the  vendors,  independently  of  the  recent  Limitation  Act,  was 
sufficient  proof  of  its  having  been  satisfied;  but  in  consequence 
of  the  objection  being  pressed,  search  was  made  among  the  old 
deeds,  when  the  original  mortgage  deed  was  found  cancelled,  with 
a  proper  receipt  indorsed,  and  also  a  release  dated  in  1744 ;  the 
vendor  contended,  that  no  evidence  of  the  satisfaction  of  this 
mortgage  had  been  required  by  the  *defendant,  until  his  objections  [  *254  ] 
had  been  brought  into  the  Master's  office,  or  it  would  have  been 
furnished. 

Several  certificates,  evidence  as  to  the  enclosure  of  some  strips 
of  waste  land,  in  opposition  to  the  evidence  produced  by  the  vendor, 
and  several  affidavits  were  produced  in  the  Master's  office  to  show 
the  births,  deaths,  &c. 

The  Master,  by  his  report,  dated  the  21st  of  July,  1887,  certified 
'Uhat  the  plaintiffs  could  make  a  good  title  to  the  estate  and 
premises  comprised  in  the  agreement ;  "  and  with  respect  to  special 
circumstances,  he  found  '*  that  the  plaintiffs  had,  by  their  state  of 
facts,  stated  circumstances  to  show  that,  in  consequence  of  the 
defendant  having  entered  into  possession  and  exercised  certain  acts 
of  ownership,  he  was  precluded  from  insisting  on  any  objections 
not  taken  to  the  title  before  he  entered  into  possession,  especially 
any  that  were  obvious  on  the  face  of  the  abstracts ;  "  and  he  found 
that  a  counter  state  of  facts  had  been  brought  in  by  the  defendant ; 
**  but,  it  not  having  been  referred  to  him  to  inquire  whether  the 
defendant  had  or  not  accepted  the  title,  he,  the  Master,  had  not 
thought  fit  to  inquire  into  such  special  circumstances,  or  to  state 
them  in  his  report." 

The  defendant  took  seven  exceptions  to  the  Master's  report,  the 
principal  of  which  related  to  about  fourteen  small  pieces  of  land 
lying  between  the  King's  highway  and  old  enclosures,  forming 
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scooNEs      part  of  the  estate,  and  varying  in  size  between  an  acre  and  three 

MoRUKLL.     quarters,   and  five  poles,   which  had  been,  at  different  periods 

between  eighteen  and  thirty  years,  enclosed  by  the  owner  of  the 

adjoining  old  enclosures,  and  as  to  which  it  was  insisted  by  the 

purchaser  that  a  good  title  could  not  be  shown. 

[  255  ]  Mr.  Bethell,  in  support  of  the  exceptions,  relied  on  the  evidence 

as  showing,  that  these  small  portions  of  waste  ''were  contiguous  to 
or  communicated  with  open  commons  immediately  adjoining  the 
same,"  and  that,  therefore,  the  presumption  that  they  belonged 
to  the  owner  of  the  adjoining  old  enclosure  was  rebutted.  As  to 
some  of  these  he  insisted  they  were  essential  to  the  enjoyment 
of  the  property,  and  that  without  them  a  specific  performance 
could  not  be  decreed,  or  at  least  that  they  ought  to  be  the  subject 
of  compensation. 

Mr.  Pemberton,  Mr.  Kindersley,  Mr.  James  Campbell  and 
Mr.  T.  Paynter,  contra^  argued  that  the  evidence  did  not  bear 
out  the  proposition  contended  for  by  the  defendant,  that  the 
enclosed  portions  were  contiguous  to  any  common,  but  that  they 
abutted  on  the  Eing*s  highway,  and,  therefore,  that  the  legal 
presumption  arose,  that  they  belonged  to  the  owner  of  the  adjoining 
enclosure.  They  relied  upon  Grose  v.  West  (i),  where  it  was  held, 
that  primd  fjcie,  the  presumption  is,  that  a  strip  of  land  lying 
between  a  highway  and  the  adjoining  enclosure  is  the  property 
of  the  owner  of  the  enclosure ;  but  if  the  strip  of  land  communicate 
with  open  commons  or  other  larger  portions  of  land,  the  presump- 
tion is  either  done  away  or  considerably  narrowed,  for  the  evidence 
of  ownership  which  applies  to  the  larger  portions,  applies  also 
to  the  narrow  strip  which  communicates  with  them :  Steele  y. 
Prickett{2),  Doe  d.  Barrett  v.  Kemp  (3),  affirmed  in  the  Exchequer 
Chamber. 

Mr.  Bethell,  in  reply. 

[266]       The  Master  of  the  Bolls: 

In  all  cases  of  this  description  the  question  is  one  of  presumption, 
and  I  am  never  surprised  at  an  objection  being  taken  to  a  title  on 
this  ground ;  but  looking  at  all  the  circumstances  of  the  case,  looking 

(1)  17  E.  E.  437;  7  Taunt.  39.  (3)  33  E.  E.  487  ;  7  Bing.  332. 

(2)  2  Stork.  467. 
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at  the  situation  of  these  portions  of  land,  and  having  regard  to  the  Scoones 
number  of  them  which  have  been  taken  in  by  the  owner  of  the  morrzll. 
adjoining  old  enclosures,  and  the  length  of  time  since  they  were 
taken  in,  I  am  of  opinion  that  the  legal  presumption  does  arise 
that  the  owner  of  the  adjoining  land  was  entitled  to  enclose  them. 
Then  the  only  question  is,  if  this  presumption  is  rebutted  by  the 
evidence ;  I  am  of  opinion  that  it  is  not.  The  evidence  brought 
forward  to  rebut  it,  is  quite  unsatisfactory;  and  the  exceptions 
must,  therefore,  be  over-ruled. 

The  case  then  came  on  for  further  directions,  when  Mr.  Bethell, 
for  the  purchaser,  contended  that,  the  title  having  been  made  out 
in  the  Master's  office,  the  plaintiff  ought  to  pay  the  costs  of  the 
suit. 

Mr.  Pembertan,   Mr.  Kind^rsley,   Mr.   James   Campbelly   and 
Mr:  T.  Paynter,  contra. 

The  Master  of  the  Rolls: 

There  is  no  doubt  that  the  contract  must  be  performed,  the 
purchase  money  paid,  and  the  conveyances  executed ;  and  the  only 
remaining  question  is,  who  is  to  pay  the  costs  of  the  suit.  The 
Master  has  reported,  ''  that  a  good  title  was  first  shown  pending  the 
proceedings  in  his  office;"  the  costs,  in  all  cases,  materially 
♦depend  on  when  a  good  title  was  first  shown,  but  that  is  not  [  *257  ] 
and  cannot  be  considered  conclusive.  It  frequently  happens  that 
the  duty  which  the  vendor  has  undertaken  to  perform  in  making 
out  a  good  title,  is  interrupted  by  some  claim  or  demand  on  the 
part  of  the  purchaser,  which  cannot  be  sustained,  and  which  gives 
rise  to  a  suit ;  the  consequence  may  be,  that  something  remains  to 
be  done,  which  is  not  done  until  the  suit  gets  into  the  Master's 
office,  but  which  the  vendor  would  have  done  without  suit,  if  an 
opportunity  had  been  afforded  him.  In  such  a  case,  the  fact  of 
the  title  having  been  perfected  in  the  Master's  office  does  not 
determine  the  question  of  costs,  and  then  it  becomes  absolutely 
necessary  to  look  into  the  circumstances. 

The  question  really  is,  whether  the  defects  which  have  been 
removed  in  the  Master's  office  were  the  occasion  of  the  suit.  (His 
Lordship  recapitulated  the  circumstances  of  the  case.)  Now,  if 
the  validity  of  the  devise  had  been  the  only  objection  relied  on, 
there  would  have  been  a  speedy  termination  to  the  suit  after  the 
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will  had  been  established  in  May,  1885  ;  but,  upon  the  hearing 
of  this  cause  in  February,  1886,  the  purchaser  takes  a  reference 
to  the  Master  to  inquire  into  the  title,  and  then  raises  all  possible 
objections  to  the  title,  most  of  which,  however,  were  over-ruled; 
one  of  them  related  to  a  mortgage  mentioned  in  a  deed  of  upwards 
of  100  years  old,  which  had  not  been  since  heard  of :  the  vendor 
contended  that  the  mortgage  term  must  be  presumed  to  have  been 
satisfied,  but,  upon  search,  an  old  deed  of  reconveyance  was  found. 
This  fact  was  relied  on  by  the  defendant,  as  showing  that  a  good 
title  had  not  been  previously  made  out ;  but,  because  new  evidence 
was  brought  forward  in  the  Master's  office  by  the  vendors,  must  it 
necessarily  be  taken  for  granted  that  a  good  title  had  not  previously 
been  made  out,  and  must  the  vendor,  *on  that  account,  pay  the 
costs?  To  establish  such  a  rule  would  be  most  prejudicial,  not 
only  to  a*  vendor  but  to  a  purchaser ;  for  the  vendor  would  thereby 
be  deterred  from  bringing  forward  any  new  evidence  in  the  Master's 
office  in  confirmation  of  his  title,  for  fear  of  rendering  himself 
liable  to  pay  the  costs  of  the  suit.  I  am  of  opinion  that  the  suit 
was  not  occasioned  by  the  objections  which  have  been  removed 
in  the  Master's  office ;  and  the  purchaser  must,  therefore,  pay  the 
costs  of  this  suit. 


1839. 
June  6, 18. 

Rolls  Court. 

Lord 

Langdale, 

M.R. 

[  263  ] 


WILSON  V.   METCALFE  (1). 

(1  Beav.  263—270;  S.  C.  8  L.  J.  (N.  S.)  Ch.  331 ;  3  Jur.  601.) 

A  defendant,  against  whom  a  sequestration  had  issued,  was  entitled  to  a 
rent-charge  issuing  out  of  the  estate  of  A.  B.,  with  power  of  distress ;  the 
rent-charge  being  in  arrear  was  claimed  both  by  the  sequestrators  and  the 
defendant :  A.  B.  offered  to  pay  the  arrears  to  the  sequestrators  on  being 
indemnified ;  but  no  protection  having  been  afforded  her,  she  paid  over  the 
arrears  to  the  defendant,  who  threatened  to  distrain  :  Held,  that  A.  B.  was 
entitled  to  protection,  and  that  an  application  ought  to  have  been  made  to 
the  Court  for  an  order  for  her  to  pay ;  and  that,  under  the  circumstances,  she 
was  not  liable  to  repay  the  amoimt  to  the  sequestrators. 

Choses  in  action  are  subject  to  the  process  of  sequestration.  In  a  clear 
and  simple  case  a  sequestration  may  be  made  effective  in  respect  of  choses  in 
action  by  an  order  only,  or  a  voluntary  payment  may  be  protected.  In  other 
cases  it  may  be  necessary  to  resort  to  an  action  or  suit  under  the  direction 
of  the  Court. 

Order  made  for  payment  to  sequestrators,  by  a  party  out  of  whose  estate 
the  same  was  issuing,  of  a  rent-charge  payable  to  the  person  whose  estate 
was  sequestered. 

This   was   a  motion   made   on   behalf   of    the   plaintiffs,   that 
Mrs.   Elizabeth   Brown   (who  was   no  party  to  the  cause)  might 
(1)  Ex  parte  Nelson  (1880)  14  Ch.  D.  41,  49  L.  J.  Bk.  44,  42  L.  T.  389. 
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be  ordered  to  pay  to  the  commissioners  of  sequestration,  the  sum      Wilbon 
of  275Z.,  being  the  arrears  of  an  annuity  up  to  the  17th  of  June,    mbtoalfe. 
1888,  payable  by  Mrs.  Brown  to  the  defendant  John  N^ss,  (the 
party  against  whom  the  sequestration  had  issued,)  and  that  she 
might  also,  in  like  manner,   be  ordered  to  pay  the  future  sum 
due  in  respect  of  the  same  annuity. 

It  appeared  that  John  Ness  and  Mary  Ness  having  been  ordered 
to  pay  a  sum  of  477 J.  6«.,  and  John  Ness  being  a  prisoner  in 
the  Fleet  and  in  contempt  for  non-payment,  a  commission  of 
sequestration  issued  against  him  on  the  2nd  day  of  November, 
1837. 

He  was  entitled  to  a  rent-charge  of  502.  a  year  issuing  out 
of  the  estate  of  Elizabeth  firown,  and  at  the  date  of  the  sequestra- 
tion a  sum  of  225L  was  due  to  him  from  Elizabeth  Brown  for 
arrears  of  the  rent-charge. 

On  the  8th  of  December,  1887,  a  copy  of  the  sequestration 
was  served  on  Mrs.  Brown,  and  from  the  evidence  it  appeared 
that  a  demand  of  arrears  of  the  annuity  was  made  upon  her. 

She  admitted  that  225Z.  was  due,  and  that  that  sum  had  been 
placed  by  her  and  then  was  in  the  Branch  *Bank  at  New  Malton,  [  *264  ] 
ready  to  be  paid  to  the  party  entitled.  On  the  22nd  of  December, 
1887,  the  sequestrators  demanded  payment  of  the  225/.  of  the 
Branch  Bank,  but  which  demand  was  not  complied  with.  On  the 
17th  of  June,  1888,  a  further  sum  of  501.  accrued  due  in  respect 
of  the  annuity.,  making  in  the  whole  275/. 

In  July,  1888,  the  solicitor  of  John  Ness  demanded  of  Mrs. 
Brown  the  immediate  payment  to  him  on  behalf  of  John  Ness, 
of  the  arrears  of  the  annuity,  whereupon  her  solicitor  offered 
to  the  solicitor  of  the  plaintiffs,  who  acted  also  as  the  solicitor 
of  the  sequestrators,  to  pay  him  the  arrears  of  the  annuity  and 
the  future  payments,  on  the  condition  that  he  would  indemnify 
and  save  harmless  Mrs.  Brown  against  all  consequences  arising 
from  such  payments.  No  such  indemnity  having  been  given, 
John  Ness,  on  the  28rd  of  August,  1888,  threatened,  that  unless 
the  arrears  were  paid  to  him  before  the  8rd  of  September  next, 
he  would  distrain. 

Mrs.  Brown's  solicitor  again  repeated  the  offer  of  payment 
to  the  sequestrators,  on  receiving  a  suflScient  indemnity,  but  the 
solicitor  of  the  plaintiffs  and  of  the  sequestrators  **  declined  to 
make  himself  liable  and  said,  there  were  no  parties  plaintiffs  in 
this  suit  who  could  give  any  satisfactory  indemnity."     Nothing 
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wiLsoK      having  been  done  for  the  security  of  Mrs.  Brown,  she  on  the 
Metcalfe.    ^^^  of  September,  1888,   paid  over   the  amount  of  the  arrears 
to  the  solicitor  of  John  Ness. 

The  commissioners  again  demanded  payment  of  the  275Z.  on 
the  5th  of  March,  1889,  which  not  having  been  paid,  notice  of 
this  motion,  for  payment  of  the  275Z.  and  all  future  payments,  was 
given  on  the  8rd  of  May,  1889. 

[  265  ]  Mr.  Pemberton  and  Mr.  E.  R.  Danielle  in   support  of  the 

motion,  contended  that  the  case  otJohnson  v.  Chippindall  (i),  which 
would  be  relied  on  for  the  respondent,  was  not  applicable;  for 
there  the  sequestration  was  on  mesne  process  for  want  of  answer, 
while  in  the  present  case  the  sequestration  was  founded  on  a 
decretal  order  for  payment  of  money  ;  again,  the  property  in  this 
case  was  a  rent-charge  with  power  of  distress,  which  was  not 
a  chose  in  action :  here  there  was  a  clear  admission  of  the  amount 
due  and  of  a  liability  to  pay. 

That  Mrs.  Brown  was  bound,  after  notice,  to  pay  the  annuity 
to  the  sequestrators,  and  that  the  Court  would  have  protected 
her  after  such  payment,  and  restrained  John  Ness  from  taking 
any  proceedings  against  her  for  the  recovery. 

[They  cited  Simmonds  v.  Kinnaird  (2),  Francklyn  v.  Calhoun  (3), 
and  other  cases.] 

Mr.  Tinney  and  Mr.  Wilbraltam,  contra,  for  Mrs.  Brown, 
made  no  objection  to  any  order  for  payment  of  the  annuity  for  the 
future,  which  the  Court,  in  the  presence  of  John  Ness,  might  make, 
and  which  would  be  a  sufficient  indemnity  to  Mrs.  Brown. 

As  to  that  part  of  the  motion  which  sought  to  make  the 
respondent  pay  the  arrears  a  second  time,  they  observed,  that 
the  motion  was  made  by  the  plaintiffs,  and  not  by  the  seques- 
trators ;  that  there  was  not  even  a  suggestion  that  any  indemnity 
or  protection  had  ever  been  offered  to  Mrs.  Brown;  she  was  a 
[  *266  ]  stranger  to  the  cause,  *and  ought  not  to  be  left  unprotected  against 
the  legal  power  of  distraining  which  John  Ness  possessed  and 
threatened.  That  the  money  having  been  deposited,  and  ready 
to  be  paid  to  the  party  entitled,  the  plaintiffs  ought  to  have  filed 
a  bill,  or  applied  to  the  Court  for  such  an  order  as  would  have 
protected  the  respondent,  and  not  having  done  so,  and  having  been 

(1)  29  R.  E.  58  (2  Sim.  65).  (3)  19  E.  E.  204  (3  Swanst  276), 

(2;  4  Ves.  735.   See  17  E.  E.  176,  n. 
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guilty  of  great  laches,  the  respondent  ought  not  to  be  made  liable      Wilson 
to  pay  over  again  a  sum  which  she  had  once  been  compelled  to    metoalfe. 
pay  by  threats  of  legal  process. 

That  the  arrears  of  a  rent-charge  were  stated  by  Lord  Coke 
to  be  choses  in  action,  and  that  a  chose  in  action  was  not  liable 
to  sequestration :  Johnson  v.  ChippindcUl  (i)  a  case  elaborately 
considered  by  the  Vicb-Chancellor. 

That  the  writ  of  sequestration  did  not  in  its  terms  authorise  the 
commissioners  to  seize  a  chose  in  action ;  and  that  the  authority 
to  sequester  differed  materially  from  the  appointment  of  a  receiver, 
for  the  latter  directed  payment  and  attornment,  and,  therefore, 
of  itself  afforded  a  sufficient  indemnity  to  a  party  making  payments 
to  the  receiver. 

Mr.  Pemberton,  in  reply. 

The  Master  of  the  Bolls: 

I  will  read  over  the  affidavits  before  I  finally  decide  the  case. 
John  Ness  having  been  served  with  notice  of  this  motion,  I  am 
clearly  of  opinion,  that  as  to  the  future  payments,  the  order  ought 
to  be  made.  Mrs.  Brown,  it  appears,  on  an  application  being 
made  to  her,  unreservedly  gave  the  information  which  she  ought 
to  have  given,  that  she  was  liable  to  pay  the  annuity,  and  that 
*225Z.  was  then  due  for  arrears,  and  had  been  placed  in  the  Branch  [  •267  ] 
Bank,  so  that  at  this  time  there  was  no  controversy  as  to  the 
amount  due;  and  if  this  had  been  then  brought  on  before  me 
by  motion  to  pay  the  money  into  Court,  I  should  have  had  no 
hesitation  in  ordering  payment;  this  being  a  chose  in  action, — 
there  being  no  dispute  as  to  these  sums  being  due  from  Mrs.  Brown 
to  John  Ness,  and  there  being  no  question  of  liability  or  of  account, 
but,  on  the  contrary,  there  being  a  clear  admission  of  these  sums 
being  in  her  hands  belonging  to  the  person  whose  estate  had  been 
ordered  to  be  sequestered.  I  am  of  opinion,  moreover,  that  if  this 
sum  of  225L  had  been  paid  under  such  an  order,  there  would  have 
been  ample  protection  and  indemnity  to  her,  and  that  John  Ness 
would  not  afterwards  have  been  permitted  to  take  proceedings 
against  her  in  respect  of  such  sums. 

Notice  of  the  sequestration  was  given  to  the  Branch  Bank  shortly 
after,  but  unfortunately  nothing  further  was  done  from  December, 
1837,  to  July,  1888.     During  this  time  every  thing  required  for 

(1)  29  B.  R.  58  (2  Sim.  55). 
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Wilson  tte  security  of  all  parties  might  have  been  done;  but  in  July, 
MetgIlfk.  1838,  John  Ness,  who  had  a  right  of  distress,  made  a  demand  and 
threatened  proceedings.  Whatever  may  be  the  jurisdiction  of  the 
Court  in  cases  of  this  nature,  it  cannot  be  doubted,  that  persons 
claiming  under  a  sequestration  are  bound  to  do  all  that  is  requisite 
for  the  protection  of  the  parties  made  liable  to  pay.  A  demand 
was  made  by  Ness,  who  had  a  legal  title  and  might  distrain,  and 
Mrs.  Brown's  solicitor  then  asked  for  an  indemnity;  I  do  not 
think  this  was  proper  if  he  meant  a  bond  or  mortgage,  but  if  be 
meant  that  an  application  should  be  made  to  the  Court  for  such 
an  order  as  would  protect  his  client,  it  was  very  reasonable.  The 
parties,  however,  seem  to  have  entered  into  a  controversy  as  to 
the  jurisdiction  of  the  Court,  each  producing  authorities  in  support 
[  ♦268  ]  of  their  opposite  views  ;  and  in  August,  1838,  *John  Ness  applied 
again,  and  gave  notice  that  if  payment  was  not  made  by  the 
3rd  of  September  he  would  distrain  for  the  recovery  of  the  arrears. 
This  was  communicated  to  the  solicitor  of  the  plaintiffs,  and  nothing 
was  done,  and  the  money  was  unfortunately  paid  over.  The  ques- 
tion to  be  decided  is,  whether  it  was  not  the  duty  of  the  plaintiff 
to  obtain  such  an  order  from  the  Court,  as  would  save  Mrs.  Brown 
from  any  proceedings  which  might  be  adopted  by  Ness,  and  if  the 
plaintiffs  are  entitled  to  make  her  pay  over  again ;  I  must  carefully 
consider  the  affidavits  before  I  come  to  such  a  conclusion.  It  is 
quite  a  different  thing  to  obtain  an  order  for  payment  before  she 
had  paid  it  over,  which  would  have  protected  her,  and  now  coming 
for  an  order  to  compel  her  to  pay  it  to  the  sequestrators  after  she 
has  once  paid  it  to  Ness  ;  but  if  Mrs.  Brown  has  paid  it  over  under 
an  indemnity,  I  should  then  order  her  to  repay  the  amount :  an 
affidavit  must  therefore  be  produced  to  show  that  she  has  received 
no  indemnity. 

An  affidavit  denying  that  any  indemnity  had  been  given  was 
subsequently  produced, 

June  IS.      The  Master  of  the  Rolls   (after  stating  the   sequestration   and 
the  demand)  proceeded : 

Mrs.  Brown  admitted  that  225Z.  was  due,  and  that  that  sum  had 
been  placed  by  her  and  then  was  in  the  Branch  Bank  ready  to  be 
paid  to  the  party  entitled. 

In  this  state  of  things,  and  in  the  absence  of  any  question  as  to 
her  liability  to  pay  the-  225Z.,  or  as  to  the  right  of  John  Ness  to 
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receive  it,  if  an  application  bad  been  made  for  payment  of  tbe       Wilson 
2252.  to  the  sequestrators,  or  into  Court,  1  think  that  an  order    metoalfe. 
to  that  effect  ought  to  have  been  made. 

But  there  was  no  such  application,  and  in  July,  1838,  the  arrears  [  269  ] 
had  accumulated  to  2752.,  and  a  demand  for  payment  was  made 
by  John  Ness ;  this  demand  was  communicated  to  the  solicitor 
of  the  plaintiff,  who  appears  to  have  acted  for  the  sequestrators ; 
and  the  solicitor  for  Mrs.  Brown  offered  to  pay  the  sum  due  on 
being  indemnified.  1  think  that  the  plaintiff  or  the  sequestrators 
were  bound  to  proceed  in  such  a  manner  as  would  protect 
Mrs.  Brown  from  the  demands  of  Ness,  and  that  she  would  have 
been  protected  if  an  order  had  been  obtained  directing  her  to 
pay  as  she  was  willing  to  do ;  but  unfortunately,  instead  of  pur- 
suing this  simple  course,  the  parties  entered  into  a  correspondence 
about  the  law  of  this  Court  respecting  sequestrations,  and  after 
some  further  delay,  Ness  gave  notice  that  he  would  distrain  if 
he  was  not  paid  by  the  4th  of  September;  and  notice  of  this 
threat  having  been  communicated  to  the  plaintiff,  and  nothing 
being  done  upon  it,  tbe  sum  of  275L  was  paid  to  the  solicitors 
of  Ness. 

It  is  now  moved  that  Mrs.  Brown  may  pay  this  sum  over  again 
to  the  commissioners  of  sequestration  ;  but  I  think  that  I  ought  to 
make  no  such  order.* 

I  have  read  the  cases  cited  in  the  arguments  and  many  others ; 
and  it  appears  to  me  that  in  such  a  case  as  this,  a  chose  in  action 
is  subject  to  the  process  of  sequestration,  but  how  the  sequestration 
is  to  be  made  effective  in  respect  of  choses  in  action  may  be  a  ques- 
tion requiring  much  consideration ;  in  a  clear  and  simple  case  it 
may  be  by  order  only,  or  a  voluntary  payment  may  be  protected ; 
in  other  cases  it  may  be  necessary  to  resort  to  an  action  or  suit, 
under  the  direction  of  the  Court.  But  I  consider  it  to  be  clear, 
that  if  the  party  owing  the  debt  requires  protection,  he  ought 
to  have  it,  *and  that  even  if  he  is  willing  to  make  payment,  the  [  '270  ] 
Court  would  not  order  it,  unless  it  appeared  that  protection  would 
be  afforded. 

In  this  case,  Mrs.  Brown  was  willing  to  pay,  but  desired 
protection ;  she  might  I  think  have  had  protection  by  an  order 
upon  motion  of  which  John  Ness  had  notice  ;  but  being  left  unpro- 
tected from  December,  1837,  to  September,  1838, 1  think  that  she 
was  not  bound  to  await  the  distress  which  John  Ness  threatened, 
and  is  not  liable  to  pay  the  money  over  again.     The  ground  of  my 
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decision  is,  that  the  plaintiff  or  the  sequestrators,  having  ample 
time  and  opportunity,  did  not,  as  they  might  have  done,  apply  for 
an  order  of  payment,  and  it  was  evident  that  Ness  would  distrain, 
if  payment  were  not  made  to  him. 

I  think  that  Mrs.  Brown  ought  to  pay  the  sums  hereafter  to 
become  due  to  the  sequestrators  after  deducting  the  costs  of  this 
motion. 


1839. 
March  19. 

BidU  Court, 

Lonl 

Lamgdale, 

M.R. 

[270] 


[  •271  ] 


RUSE   V.   ROLLS. 

(1  Beav.  270—271.) 

On  an  application  for  payment  out  of  Court  of  money  belonging  to  a 
feme  covvrty  it  must  either  be  shown  that  there  has  been  no  settlement  or 
agreement  for  a  settlement ;  or  if  any  settlement  exist,  it  must  be  produced, 
to  enable  the  Court  to  judge  whether  it  affects  the  fund  in  question  :  it  is 
not  sufficient  to  show  by  affidavit  that  the  particular  fund  is  not  the  subject 
of  any  settlement. 

On  a  petition  for  the  payment  out  of  Court  of  money  belonging 
to  a  married  woman,  the  evidence  of  its  being  unaffected  by  any 
settlement  was  the  affidavit  of  *the  petitioners  Josiah  Clark  and 
wife,  which  stated  ''  that  no  settlement  or  agreement  for  a  settle- 
ment, had  at  any  time  been  made  or  executed  by  these  deponents 
or  either  of  them,  affecting  or  concerning  the  rights,  shares  or 
interests  of  these  deponents  or  either  of  them,  in  the  shares  or 
interests  of  these  deponents,  or  any  part  or  portion  thereof.** 

Mr.  Steere,  in  support  of  the  petition. 

The  Master  of  the  Bolls  held  this  affidavit  insufficient, 
observing,  that  if  any  settlement  existed,  the  petitioners  were 
not  competent  judges  of  its  effect.  That  many  instances  had 
recently  occurred  where  parties  had  made  similar  affidavits,  repre- 
senting that  a  settlement  did.  not  affect  the  property  in  question, 
yet  on  inspection  of  the  settlement  it  turned  out  to  be  quite  the 
reverse.  It  was  therefore  necessary  either  to  produce  the  settlement 
or  to  show  that  none  existed. 
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PICKWICK  V.   GIBBES  (]). 

(1  Beav.  271—273 ;  S.  C.  3  Jur.  101.) 

A  testator  directed  his  trustees,  as  soon-  as  convenient  after  the  decease 
of  his  wife,  to  raise  10,000/.  for  his  nephew,  an  infant,  and  to  invest  it  and 
apply  the  income  towards  his  maintenance.  The  testator  had  previously- 
given  his  wife  an  anntiity  of  1,000/.  a  year,  payable  quarterly.  The  wife 
pre-deceased  the  testator :  Held,  that  the  infant  was  entitled  to  interest  on 
his  legacy  from  the  testator's  decease. 

The  testator  in  this  case,  by  his  will,  amongst  other  things,  gave 
his  wife  an  annuity  of  l,000i.  a  year,  by  quarterly  payments,  to  be 
made  at  the  end  of  one  calendar  month  from  the  day  of  his  decease. 
By  a  codicil  to  his  will,  dated  the  21st  of  June,  1835,  the  testator 
directed  his  trustees  or  trustee  for  the  time  being  of  his  will,  to  levy 
and  raise,  as  soon  as  conveniently  might  be  after  the  decease  of  his 
said  wife,  the  sum  of  *10,000Z.,  by  and  out  of  his  residuary  personal 
estate ;  and  to  stand  possessed  thereof,  upon  trust,  to  invest  the 
same  in  the  public  stocks  or  funds,  and  to  stand  possessed  thereof, 
upon  trust,  from  time  to  time,  to  pay  and  apply  the  interests  or 
dividends  thereof,  or  so  much  thereof  as  might  be  necessary,  unto  and 
for  the  maintenance  and  education  of  the  plaintiff,  Charles  Sainsbury 
Pickwick,  until  he  should  attain  the  age  of  twenty-one  years ;  and 
to  accumulate  the  residue ;  and  on  the  plaintiff  attaining  the  age 
of  twenty-one  years,  then  upon  trust,  to  transfer  the  said  trust 
monies  unto  the  plaintiff  Charles  Sainsbury  Pickwick,  to  and  for 
his  own  use  and  benefit ;  but  if  the  plaintiff  should  die  before  attain- 
ing his  said  age  of  twenty-one  years,  then  he  directed  that  the  sum 
of  10,000Z.,  and  the  securities  on  which  the  same  should  be  invested, 
should  sink  into  his  residuary  personal  estate.  And  he  declared  that 
it  should  be  lawful  for  the  trustees  or  trustee  for  the  time  being  of 
his  will,  at  any  time  or  times,  to  apply  any  sum,  not  exceeding 
2,000Z.,  out  of  the  said  sum  of  10,0002.  for  or  towards  the  advance- 
ment in  the  world  or  placing  out  in  any  profession  or  business  or 
employment,  or  otherwise  for  the  benefit  of  the  plaintiff,  although 
he  should  not  then  have  attained  the  age  of  twenty-one  years. 

The  testator's  wife  died  in  September,  1885,  and  the  testator 
himself  afterwards  died  in  December,  1887  ;  and  the  question  now 
raised,  was  whether  interest  was  payable  on  the  legacy  of  10,0002. 
from  the  death  of  the  testator,  or  from  the  expiration  of  one  year 
from  the  testator's  death. 


1839. 
Jan.  30. 

Rolls  Ckmrt. 

Lord 

Lanodale, 

M.Il. 

[271] 
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(1)  InreBkharda  (1869)  L.  E.  8Eq. 
1 19,  and  see  note  to  Leslie  v.  Leslie,  46 


E.  E.  173.— 0.  A.  S. 


SM 


1889.    CH.     1  BEAV.  272—273. 


R.B. 


Pickwick 

r. 

GlIIBES 


[  '273  ] 


M7\  Piggotty  for  the  plaintiff,  argued,  that  the  trustees  having 
been  directed  to  raise  the  10,0002.  as  soon  as  convenient  after  the 
death  of  the  wife,  this  legacy  would  have  become  payable  imme- 
diately on  her  death  if  she  "^had  survived  the  testator  but  a  month, 
and  would  have  carried  interest  from  that  period ;  that  conse- 
quently, as  the  wife  died  in  the  testator's  lifetime,  the  l^acy 
became  payable  immediately  on  his  decease ;  and  therefore,  that  the 
egatee  was  entitled  to  interest  from  the  time  of  the  testator's  death. 

Mr.  Kindersley  and  Mr.  Lomides,  contra,  for  the  residuary 
legatee : 

The  Court  has  established  a  general  rule  of  convenience,  that 
interest  is  payable  on  legacies  from  the  expiration  of  a  year  from 
the  testator's  death.  This  general  rule  is  modified  in  special 
cases ;  as  first,  where  the  legacy  is  specific ;  or  secondly,  where 
a  provision  is  made  by  a  testator  for  his  child ;  or  thirdly,  where 
interest  is  payable  to  one  for  life  with  remainders  over ;  or  fourthly, 
where  the  testator  has  placed  himself  in  loco  'parentis.  The 
plaintiff's  case  does  not  come  within  either  of  these  exceptions. 

Where  a  legacy  is  to  be  paid  as  soon  as  convenient  after  the 
testator's  death,  interest  is  payable  thereon  from  the  expiration 
of  a  year  from  the  time  of  his  death.  They  admitted,  that  if  the 
wife  had  survived  the  testator  one  month,  that  interest  would  then 
have  been  payable  on  the  legacy  from  her  death. 

Mr.  Piggotty  in  reply. 

The  Masteb  of  the  Bolls  said  that  the  case  was  doubtful ;  but 
in  his  opinion  the  legatee  was  entitled  to  interest  from  the  testator's 
death.  The  intention  was  that  the  legatee  was  to  have  maintenance 
from  the  wife's  death  ;  and  the  wife  having  pre-deceased  the  testator, 
interest  for  his  maintenance  became  payable  from  the  testator's  death. 


1838. 
Dei^.  21. 

liolh  Court. 

Lord 

Lanodale, 

M.R. 

[274] 


ALLEN  V.  COSTER. 

(1  Beav.  274—277.) 

The  annulment  of  a  bankruptcy  by  arrangement  between  the  bankrupt 
and  his  creditors  cannot  affect  the  rights  of  any  person  who  is  not  a  party 
to  the  arrangement. 

Under  the  will  of  a  Mrs.  Browne,  the  two  infant  plaintiffs, 
George  Allen  the  younger  and  Elizabeth  Allen,  were  entitled  to 
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certain  property  (i ) .   Two  bills  had  been  filed,  one  on  the  18th  of  Feb-       alle» 
ruary,  1837,  and  the  other  on  the  18th  of  April,  1888,  and  the  Court,       cobteb. 
in  consequence  of  the  very  improper  conduct  of  the  parents  of  the 
plaintiffs,  in  July,  1888,  appointed  Mr.  Underwood  their  guardian. 

In  September,  1887,  George  Allen  the  father,  by  indentures  of 
that  date,  bound  his  son,  the  infant  plaintiff,  apprentice  to  John 
Norris  Andrews,  a  grocer,  corn-factor  and  mealman,  for  four  years. 

On  the  25th  of  May,  1888,  a  fiat  of  bankruptcy  issued  against 
J.  N.  Andrews,  which  [fiat]  was  afterwards  annulled,  on  the  petition 
of  J.  N.  Andrews  with  the  consent  of  his  creditors,  by  an  order  of 
the  Court  of  Beview,  dated  the  25th  of  June,  1888 ;  the  consent 
of  the  creditors  was  obtained  in  consideration  of  J.  N.  Andrews 
having  consented  and  agreed  to  pay  them  a  composition  of  ten 
shillings  in  the  pound  on  the  amount  of  their  respective  debts. 

In  October,  1888,  the  infant,  without  previous  intimation,  quitted 
the  service  of  J.  N.  Andrews,  who  obtained  a  warrant  for  his  appre- 
hension, as  a  runaway  apprentice;  but,  on  the  undertaking  of 
Mr.  Underwood  to  produce  the  plaintiff,  the  magistrates  allowed 
the  matter  to  stand  over  until  the  Sessions ;  and  nothing  had  since 
been  done  in  the  matter. 

The  infant  plaintiffs  now  presented  a  petition,  praying  that  the  [  275  ] 
indentures  of  apprenticeship  might  be  delivered  up  to  be  cancelled, 
and  for  a  reference  to  the  Master  to  approve  of  proper  proceedings 
for  that  purpose ;  and  that  the  Master  might  report,  whether  it 
would  be  proper  that  any  sum  should  be  paid  to  J.  N.  Andrews 
for  compensation. 

Mr.  Pemberton  and  Mr.  GirdlestonCy  for  the  petition,  contended, 
that  the  infant  plaintiff  being  a  ward  of  Court,  the  father  was 
not  justified  in  binding  him  an  apprentice  without  the  sanction 
of  the  Court :  they  also  insisted  that  the  bankruptcy  had  annulled 
the  indentures,  relying  on  the  6th  Geo.  IV.  c.  16,  s.  49,  whereby 
it  is  enacted,  ''  that  where  any  person  shall  be  an  apprentice  to  a 
bankrupt,  at  the  time  of  issuing  of  the  commission  against  him, 
the  issuing  of  such  commission  shall  be  and  enure  as  a  complete 
discharge  of  the  indenture  or  indentures,  whereby  such  apprentice 
was  bound  to  such  bankrupt." 

Mr.  Cooper^  contra^  on  behalf  of  J.  N.  Andrews,  submitted  to 
the  jurisdiction  of  the  Court;  but  he  contended  that  the  Court 

(1)  See  ant€y  p.  346. 
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Allen  only  interfered  with  the  paternal  control,  where  the  father  came 
CoBTEB.  to  the  Court  for  maintenance  for  his  child;  that  in  September, 
1837,  at  least,  before  the  guardian  had  been  appointed,  it  was  com- 
petent to  the  father  to  bind  his  son  apprentice ;  and,  consequently, 
that  the  indentures  were  legal  and  binding;  that  there  was  no 
authority  for  the  proposition,  that  indentures  of  apprenticeship 
between  a  father  and  a  stranger  to  the  suit  were  invalid,  because  pro- 
ceedings were  pending  at  the  time,  respecting  the  child's  property. 
He  argued,  that  by  annulling  the  fiat,  the  indentures  were  still 
binding,  and  relied  on  the  1  &  2  Will.  lY.  c.  56,  s.  19  (i),  whereby  it  is 
[  •276  ]  enacted,  "  that  it  shall  be  lawful  for  *the  Lord  Chancellor  upon 
the  reversal  of  any  adjudication  of  bankruptcy,  or  for  such  other 
cause  as  he  shall  think  fit,  to  order  that  any  fiat  issued  by  virtue  of 
this  Act  shall  be  rescinded  or  annulled ;  and  such  order  shall  have 
all  the  force  and  effect  of  a  writ  of  supersedeas  of  a  commission, 
according  to  the  existing  laws  and  practice  in  bankruptcy." 

That  the  effect  of  annulling  the  fiat  being  the  same  as  a  super- 
sedeas, the  parties  were  remitted  to  their  original  rights,  as  if  no 
fiat  had  ever  issued. 

If  however,  the  Court  considered  that  the  indentures  ought  to  be 
cancelled,  Mr.  Andrews  submitted  to  the  jurisdiction,  but  considered 
himself  entitled  to  the  costs  of  the  indentures  which  he  had  paid, 
and  of  the  maintenance  and  clothes  which  he  had  furnished  to  the 
infant,  and  of  this  application. 

Mr.  Kindersley  and  Mr.  Rogers,  for  Mr.  Underwood. 

Thb  Master  of  the  Eolls: 

I  must  order  the  indentures  to  be  delivered  up  to  the  guardian. 

It  is  not  necessary  for  me  to  decide  whether  any  indentures  of 
apprenticeship  could  under  the  circumstances  in  this  case  be 
sustained,  for  I  am  of  opinion,  that  if  the  indentures  of  apprentice- 
ship were  originally  valid,  they  became  annulled  by  the  issuing 
of  the  fiat  of  bankruptcy.  I  do  not  say,  that  in  every  case  where 
a  fiat  is  afterwards  annulled,  the  indentures  of  apprenticeship  remain 
invalid,  for  I  can  conceive  many  cases  in  which  the  fiat  may  have 
been  improperly  taken  out,  and  afterwards  annulled;  and  in  such  a 
case,  the  Court  would  put  the  parties  in  the  same  situation  as  they 
[  •277  ]  were  in  before  the  issuing  of  the  fiat.  Here  the  fiat  was  *annulled, 
in  consequence  of  an  agreement  between  the  bankrupt  and  his 

(1)  Eepealed  32  &  33  Victc.  83,  8.  20.    S6e  now  46  &  47  Vict.  c.  52,  s.  35. 
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creditors,  the  latter  consenting  to  receive  a  composition  of  ten 
shillings  in  the  pound.  I  am  of  opinion  that  such  an  agreement 
between  the  bankrupt  and  his  creditors  cannot  affect  the  rights  of 
other  persons  who  are  not  parties  to  the  arrangement,  the  Bank- 
rupt Act  being  positive  that  the  issuing  of  a  commission  shall  enure 
as  a  complete  discharge  of  the  indentures  whereby  an  apprentice  is 
bound  to  a  bankrupt. 

This  is  not  a  case  in  which  I  can  order  a  reference  to  settle  the 
compensation  to  be  paid  to  the  master  of  the  apprentice ;  for  under 
the  circumstances,  I  am  at  a  loss  to  know  what  compensation  he 
could  be  entitled  to;  I  think,  however,  that;  he  should  have  the 
costs  of  this  application. 


Allen 
r. 

COSTEB. 


JONES  V.  JAMES  (1). 

(1  Beav.  307-— 314 ;  S.  0.  3  Jur.  310.) 

Under  the  common  order  for  the  taxation  of  costs,  the  Master  may  take 
an  account  of  money  of  the  client  which  has  come  to  the  hands  of  the 
solicitor,  and  which  is  applicable  in  his  hands  to  the  pa^nnent  of  the  bill 
of  costs. 

Under  the  common  order,  the  Master  is  not  authorized  to  allow  interest 
on  the  balances  of  monies  of  the  client,  from  time  to  time  in  the  hands  of 
the  solicitor,  though  such  appears  to  have  been  the  agreement  between  the 
parties. 

This  case  came  before  the  Court  upon  petition,  by  way  of  excep- 
tion to  the  Master's  report,  made  on  a  reference  to  him  in  the 
common  form,  to  tax  the  bill  of  costs  of  the  petitioner  Thomas. 

It  appeared  that  the  respondent  Harries  had  employed  the 
petitioner  Thomas  as  his  solicitor  in  various  transactions,  but 
principally  in  the  investment  of  money  on  securities ;  and  in  the 
course  of  which  transactions,  several  sums  of  money  had  been 
received  by  Thomas  on  account  of  Harries. 

In  April,  1837,  Harries  obtained  the  common  order  for  the 
taxation  of  Thomas's  bills  of  costs,  which  stated  that  Harries  had 
employed  Thomas,  one  of  the  solicitors  of  this  Court,  to  defend 
this  and  other  suits  and  matters,  as  the  petitioner's  attorney  and 
solicitor,  and  that  Thomas  had  delivered  unto  Harries  two  several 
bills  of  his  fees  and  disbursements ;  and  Harries  thereby  submitting 
to  pay  to  Thomas,  what  should  be  due  to  him  on  the  taxation  of 


(1)  The  real  criterion  is  whether  the 
client's  right  to  sue  for  the  money 
could  be  met  by  a  set-off  of  the  costs 


when  taxed.  In  re  Le  Brasaeur  and 
Oakley  [1896]  2  Ch.  487,  65  L.  J.  Ch. 
763,  74  L.  T.  717,  C.  A.— 0.  A.  S. 


18S9. 
Jan.  30. 

Rvllt  Court, 

Lord 

Lanodale, 

M.R. 

[307] 
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jovEs  the  said  bills,  it  ordered  that  it  should  be  referred  to  the  Master 
Jambs.  ^  ^^  ^^^  same;  and  that  Harries  and  Thomas  should  produce 
before  the  Master,  upon  oath,  as  he  should  direct,  all  books,  papers 
and  writings  in  their  custody  or  power  relating  to  the  said  bills, 
or  to  any  of  the  items  or  charges  therein ;  and  that  they  should 
be  examined  upon  interrogatories  touching  the  same,  as  the  said 
Master  should  direct;  and  that  upon  Harries,  pursuant  to  his 
[  *308  ]  submission,  paying  to  *  Thomas  what  should  appear  to  be  due  to 
him  on  such  taxation,  or  in  case  the  said  bills  should  appear  to  be 
already  paid,  then  that  Thomas  should  deliver  unto  Harries,  upon 
oath,  all  deeds,  papers  and  writings  in  his  custody  or  power 
belonging  to  Harries;  and  if  he  was  overpaid,  that  he  should 
refund  and  repay  to  Harries  what  the  said  Master  should  certify 
to  be  overpaid ;  and  that  all  proceedings  at  law  against  Harries, 
on  account  of  the  said  bills  should  be  stayed,  until  the  said  Master 
should  have  made  his  report  (]). 

It  appeared,  that  in  1828  Thomas  delivered  to  Harries  an 
account,  in  which  there  was  no  charge  for  costs,  but  interest 
was  charged  on  the  balances  from  time  to  time,  and  in 
the  result  there  appeared  a  balance  of  2561.  due  from  Thomas 
to  Harries. 

In  February,  1882,  Thomas  delivered  another  account  to  Harries, 
in  which  the  bills  of  costs  claimed  to  be  due  by  Thomas  from 
Harries  were  charged,  and  which  showed  a  balance  of  45Z.  due 
from  Harries  to  Thomas. 

In  the  examination  of  Harries  on  interrogatories  before  the 
Master,  he  stated,  that  he  had  not  made  any  payment  expressly 
on  account  of  the  said  alleged  bill  of  costs ;  that  the  said  Thomas 
was  employed  by  him,  from  the  year  1820,  and  for  many  years 
afterwards,  as  his  attorney  and  solicitor;  and  that  during  such 
time,  Thomas  received  and  paid  on  his  account  divers  sums  of 
money;  and  that  some  parts  of  the  monies  which  Thomas  so 
received,  he  retained  in  his  hands,  upon  an  agreement  or  under- 
[  *309  ]  standing  that  he  was  to  pay  or  allow  to  him,  *Harries,  interest 
for  the  same,  until  such  sums  should  be  paid  over  to  him,  or  be 
applied  to  or  for  the  use  or  on  account  of  him.  Harries ;  and  he 
said,  that  although  he  did  not  remember  that  he  ever  entered  into 
any  express  agreement  with  Thomas  upon  the  subject,  he  always 
understood,  and  he  believed  and  was  confident,  that  Thomas  also 

(1)  Thomaa  attempted  unsuooess-  See  2  Keen,  184 ;  and  see  Harrie»  y. 
fully  to   get  this   order   discharged.      Thomas,  4G  R  R,  495  (2  M.  &  W.  32). 
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understood,  and  accordingly  that  there  always  was  an  under-  Jones 
standing  between  him  and  Thomas,  that  upon  settling  accounts  james. 
between  him  Harries  and  Thomas,  the  latter  should  retain  out 
of  the  monies  of  Harries  happening  then  to  be  in  his  Thomas's 
hands,  so  much  of  such  monies,  as  might  be  necessary  for  the 
purpose  of  liquidating  any  fair  bill  of  costs  or  claim  for  law  charges, 
that  might  be  due  from  Harries  to  Thomas. 

This  statement  was  not  met  nor  rebutted  on  the  part  of  Thomas. 

The  several  sums  of  money  received  by  Thomas  on  account  of 
Harries  were  not  received  in  payment  of  his  bill  of  costs,  but  were 
received  generally  in  the  pecuniary  transactions  in  which  he  was 
concerned  for  Harries. 

The  bills  of  costs  amounted  to  the  sum  of  785Z.,  but  which,  in 
consequence  of  all  the  costs  incurred  previous  to  Thomas's  admis- 
sion as  an  attorney  of  the  superior  Courts  of  Westminster  being 
disallowed,  were  reduced  by  taxation  to  242Z. 

The  Master,  by  his  report  stated,  that  during  the  time  Harries 
employed  Thomas  as  his  solicitor,  Thomas  received  and  paid  divers 
sums  of  money  on  account  of  Harries;  and  he  found  from  the 
evidence  before  him,  that  there  was  an  agreement  between  the 
parties  that  Thomas  should  allow  interest  on  the  balances  from 
time  to  time  in  his  hands,  at  5  per  cent. ;  and  he  found  two  *sums  [  'Sio  ] 
of  2502.  and  50Z.  due  from  Thomas  to  Harries,  and  on  which  he 
had  calculated  interest,  and  which  together  amounted  to  the  sum 
of  878Z. ;  from  which  sum  he  deducted  the  amount  of  the  bills  of 
costs  as  taxed,  and  having  calculated  subsequent  interest  on  the 
balances,  he  found  that  Thomas  had  been  overpaid  his  said  bill 
of  fees  and  disbursements  by  the  sum  of  1662. 

Thomas  objected  to  this  finding  on  two  grounds;  first,  that 
the  Master  had  no  authority  under  the  order  of  reference  to  take 
an  account  of  the  money  transactions  between  him  and  Harries ; 
and  secondly,  that  he  was  not  authorized  to  allow  interest  on 
the  balances  of  monies  belonging  to  Harries  in  the  hands  of 
Thomas. 

Thomas  presented  this  petition,  praying  a  reference  back  to  the 
Master  to  review  his  report,  with  a  declaration,  that  he  should  not 
give  credit  to  Harries  for  the  sums  of  2502.  and  502,,  or  for  any 
sums,  except  sums  received  by  the  petitioner  expressly  on  account 
of  his  bills  of  costs,  or  appropriated  with  the  assent  of  Harries 
towards  the  payment  thereof;  and  that  the  Master  should  not 
allow  interest  on  the  balances. 

B.B. — VOL.  XLIX.  24 
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JoNBB  Mr,  Kindersley  and  Mr.  James,  in  support  of  the  petition.  *  *  * 

James. 

[»ii]  Mr.   Pemberton  and  Mr.   Coleridge,   contra,   contended  that 

although  every  account  between  a  solicitor  and  his  client  could 

not  be  taken  upon  a  reference  for  the  taxation  of  costs,  as  in  a 

case  where  there  were  items  which  had  no  connection  with  the 

relation  of  solicitor  and  client,  yet  that  in  this  case  the  nature  of 

the  transactions  and  the  understanding  and  agreement  between 

[  •312  ]      the  *parties  rendered  it  proper,  nay  indispensable,  that  the  Master 

should  enter  into  the  consideration  of  the  receipts  of  the  solicitor 

on  account  of  his  client :    that  there  was  an  order  to  refund,  and 

that  it  was  necessary  to  consider  the  amount  received,  in  order 

to  ascertain  the  amount  to  be  refunded ;    that  if  it  were  decided, 

that  these  sums  of  2501.  and  50Z.  were  not  to  be  set  off  against  the 

bills  of  costs,  the  effect  would  be  this :  Thomas  would  recover  from 

Harries  the  whole  amount  of  his  bills  of  costs ;  and  when  Harries 

brought  his  action   against  Thomas,  to  recover  these  two  sums, 

the  latter  would  defeat  this  demand  by  pleading  the  Statute  of 

Limitations. 

On  the  question  of  interest,  they  contended  that  the  Master  had 

proceeded  properly  in  calculating  and  allowing  it,  as  it  had  been 

clearly  made  out  that  such  was  the  agreement  between  the  parties. 

The  Master  of  the  Eolls: 

With  respect  to  the  general  merits  of  the  case  or  the  former 
conduct  of  the  parties,  I  have  nothing  to  do  with  them  on  this 
occasion,  and  I  cannot  take  them  into  my  consideration,  for  the 
single  question  which  I  have  now  to  decide,  is  whether  the  Master 
has  proceeded  in  conformity  with  the  order  of  reference,  and  has 
made  a  proper  report  on  it. 

By  ihe  order,  it  was  referred  to  the  Master  to  tax  the  bills  of 
costs,  and  it  was  ordered  that  the  parties  should  produce  all  books, 
&c.,  and  that  they  should  be  examined  on  interrogatories,  and  that 
upon  Harries  paying  to  Thomas  what  should  appear  to  be  due 
to  him  on  such  taxation  or  in  case  the  said  bills  should  appear  to 
be  already  paid,  then  Thomas  was  to  deliver  to  Harries  all  deeds  ; 
and  if  he,  Thomas,  was  overpaid,  that  he  should  refund  and  repay 
to  Harries  what  the  said  Master  should  certify  to  be  overpaid ;  and 
[  *313  ]  that  all  proceedings  *at  law,  on  account  of  the  said  bills,  should  be 
stayed  until  the  Master  made  his  report. 

Upon  this  order,  it  is  clear,  that  the  Master  had  something  to  do 
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beyond  taxing  the  bills  of  costs  :  he  had  to  tax  the  several  items  of  Jones 
the  bills  of  costs  ;  and  if  he  found  that  they  had  been  paid,  certain  jahes. 
things  were  to  be  done ;  and  if  he  found  that  Thomas  had  been 
overpaid,  then  something  else  was  to  be  done ;  for  Thomas  was  in 
such  case  to  refund  what  had  been  overpaid.  It  was,  therefore, 
necessary  for  the  Master  to  do  something  in  addition  to  the  taxation 
of  the  costs.  I  quite  agree,  that  upon  such  an  order,  the  Master 
has  no  authority  to  take  an  account  of  pecuniary  matters  between 
the  parties  which  are  quite  foreign  to  the  bills  of  costs ;  but  the 
question  here  is,  whether  the  transaction  amounted  to  payment  or 
appropriation. 

Thomas  was  employed  as  the  solicitor  of  Harries,  and  in  the 
course  of  that  employment,  he  had  in  his  hands  monies  belonging 
to  Harries,  which  he  was  instructed  to  lay  out  on  security.  It 
appears  that  the  greater  portion  of  these  bills  of  costs  arose  in 
respect  of  these  very  transactions ;  and  it  also  appears  that  there 
was  a  considerable  sum  of  money  due,  on  a  balance  of  account,  to 
Harries  from  Thomas ;  and  the  question  really  is,  whether  these 
transactions  were  so  connected,  by  the  mode  of  dealing  between  the 
parties,  as  to  make  the  monies  which  were  in  the  hands  of  Thomas 
on  account  of  Harries,  applicable  to  the  payment  of  the  bills  of 
costs  incurred  in  the  transactions  on  account  of  which  the  balance 
arose.  It  is  sworn  by  Harries  in  his  examination,  that  it  was  his 
understanding,  and  that  he  is  confident  it  was  the  understanding 
of  Thomas,  that  what  was  due  from  Thomas  to  Harries  should  be 
applied,  in  the  first  instance,  in  payment  of  his  bills  of  costs.  I 
cannot  find  anything  in  *the  affidavit  of  Thomas,  or  any  other  [  *314  ] 
evidence,  which  contradicts  this  statement.  He  does  not  deny  that 
this  was  the  understanding, — that  he  was  not  to  pay  over  the 
balance  to  Harries^  until  Harries  had  satisfied  his  bills  of  costs  ;  so 
far  is  this  from  being  denied,  that  in  one  case,  in  February,  1882, 
when  he  made  out  an  account  of  what  was  the  state  of  the  balance 
between  him  and  Harries,  he  brought  into  his  account  the  amount 
of  his  bills  of  costs,  so  that  the  conduct  of  Thomas  is  in  conformity 
with  what  is  stated  by  Harries  to  have  been  the  understanding 
between  them. 

In  the  Master's  office  the  bills  of  costs  were  taxed,  and  the  Master 
found  that  242Z.  was  due ;  and  the  next  question  was,  whether  there 
had  been  any  payment.  It  was  proper  for  the  Master  to  inquire 
whether  Thomas  had  in  his  hands  money  applicable  to  the  pay- 
ment of  the  bills  of  costs  and  which  he  had  a  right  to  retain  for 
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James. 


that  purpose.  When  the  Master  did  inquire  he  found  the  smns  of 
2502.  and  501.  admitted  to  be  in  the  hands  of  Thomas,  which  it  is 
not  denied,  Thomas  considered  subject  to  the  payment  of  his  bills 
of  costs.  It  appears  to  me  to  be  established,  that  Thomas  had  in 
his  hands  money,  which,  according  to  the  understanding  of  both 
parties,  was  applicable  to  the  payment  of  the  bills  of  costs ;  and  is 
he  to  be  allowed  to  say,  that  he  will  not  so  apply  it,  in  order  that 
he  may  defeat  the  demands  which  Harries  has  on  those  sums  ?  I 
think  that  the  Master  was  right  on  this  point ;  but,  on  the  other 
hand,  it  does  not  appear  to  me  that  he  was  right  in  computing 
interest  on  the  balance  in  Thomas's  hands.  I  must  declare  that 
this  interest  is  not  to  be  allowed;  and  if  the  parties  disagree,  I 
must  refer  it  back  to  the  Master  to  review  his  report  on  this  point. 
I  give  no  costs  on  either  side. 


1839 
March  26. 

HolU  Gntrt. 

Lord 

Lanodale, 

M.R. 

[315] 


VIVIAJ!^  V.   MILLS. 

(1  Beav.  315—316;  S.  C.  8  L.  J.  (N.  8.)  Ch.  239.) 

Bequest  of  testator's  estate,  to  be  equally  divided  between  his  children  on 
attaining  twenty-one,  with  a  power  of  advancement  *'  from  their  respective 
portions  '*  of  the  testator's  estate.  A  child  survived,  but  died  under  twenty- 
one  :  Held,  that  he  took  a  vested  interest. 

The  testator,  James  Hare,  by  his  will,  dated  in  1819,  after  pro- 
viding certain  annuities  for  his  wife,  his  mother  and  also  for  his 
illegitimate  son,  expressed  his  will  and  mind  regarding  the  main- 
tenance of  his  children,  and  also  as  to  the  disposal  of  the  residue 
of  his  personal  estate,  in  manner  following :  ''I  wish  a  proper 
allowance,  at  the  discretion  of  my  executors,  may  be  made  to  Mrs. 
Hare,  for  the  care  of  my  son,  James  Hare,  or  any  other  children  I 
may  have  by  her,  after  they  are  five  years  old ;  and  that  an  educa- 
tion at  one  of  the  public  schools  may  be  given  to  the  boys.  My 
estate,  subject  to  the  above  annuities,  to  be  equally  divided  amongst 
my  legitimate  children  on  their  attaining  the  age  of  twenty-one 
years  respectively :  my  executors  will  use  their  discretion,  in  causing 
any  moderate  advances  to  be  made  for  the  purpose  of  placing  my 
children  in  a  profession^  from  their  respective  portions  of  my 
estate." 

The  testator  died  in  1820,  leaving  two  legitimate  children, 
namely,  James  Hare,  then  of  the  age  of  four  years,  and  Maria 
Henrietta  Hare. 

James  Hare,  the  son,  died  in  1884,  in  the  eighteenth  year  of  his 
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age,  and  the  question  was,  whether  he  took  a  vested  interest  in  the       Vivian 

X. 

Mills. 


personal  estate. 


Mr.  Pemberton  and  Mr.  Blenman^  for  the  plaintiff,  who  was  a 
son  of  Mrs.  Hare  by  a  second  marriage,  *cited  Hanson  v.  Graham  (i), 
Branstrom  v.  Wilkinson  (2),  Murray  v.  Addenbrook  (3),  Mills  v. 
Robarts  (4). 

Mr.  Burge  and  Mr.  Olasse,  for  the  administratrix  of  James 
Hare,  the  younger,  deceased. 

Mr.  Kindersley  and  Mr.  Wray^  for  Maria  Henrietta  Hare,  the 
surviving  child  of  the  testator. 

Mr.  Piggott,  for  Sir  Hussey  Vivian. 

Mr.  Girdlestone,  for  the  second  husband  of  Mrs.  Hare. 

Mr.  Pemherton,  in  reply. 

The  Master  of  the  Bolls  held  that  James  Hare,  the  younger, 
took  a  vested  interest  in  the  personal  estate,  which  therefore  belonged 
to  his  next  of  kin. 


[  ♦sie  ] 


BXJNBUEY  V.  BUNBURY  (5). 

(1  Beav.  318—336;  S.  0.  8  L.  J.  (N.  S.)  Oh.  297 ;  affirmed  3  Jur.  644.) 

An  injunction  granted,  on  terms,  to  restrain  proceedings  instituted  in 
Demerara  to  recover  real  estate  there,  and  an  order  made  for  a  consignee 
and  manager  of  the  estate  and  produce ;  it  appearing  to  the  Court  that  there 
were  many  other  questions  between  the  parties  connected  with  the  estate, 
which  could  be  more  conveniently  determined  together  in  this  country. 

This  was  a  motion  for  an  injunction  to  restrain  the  defendants, 
Hugh  Mills  Bunbury,  and  Alfred  Victor  Count  de  Vigny  and  Lydia 
Jane  his  wife,  from  prosecuting  legal  proceedings  in  the  colony  of 
Demerara,  to  recover  possession  of  certain  estates  or  plantations 
there,  and  for  a  reference  to  the  Master  to  appoint  a  manager  of 
the  estate,  and  a  consignee  of  the  produce. 

The  case  was,  that  Hugh  Mills  Bunbury,  the  testator  in  the 
cause,  being  an  English  subject,  about  the  year  *1788  went  to  the 

(1)  5  R.  R.  277  (6  Ves.  238).  the   legatee   attaining  twenty-one.— 

(2)  6  B.  E.  146  (7  Ves.  420).  O.  A.  S. 

(3)  28  B.  B.  144  (4  Buss.  407).  (6)  Hope  v.  Carnegie  (1866)   L.  B. 

(4)  1  Buss.  &  My.  555,  where  the  1  Ch.  320,  14  L.  T.  117. 
legacy  was  expressly  conditional  upon 


1839. 
April  25,  26. 
May  24,  29. 

RolU  Court. 
Lord 

LA^'ODALE, 

M.R. 

On  Appeal. 
June  19. 

Lord 

COTTENHAM, 
L.C. 

[  318  ] 


[  •319  ] 
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BuwBUBY  island  of  St.  Vincent,  an  English  colony  subject  to  the  laws  of 
BuiirBUBY.  England  ;  and  that,  on  the  6th  of  August,  1791,  he  there  married 
Lydia  Frisca  Cox,  also  an  English  subject,  and  who  became  the 
mother  of  the  defendants  Hugh  Mills  Bunbury  and  Lydia  Jane 
Countess  de  Yigny.  At  the  time  of  this  marriage  Demerara  was  a 
Dutch  cdlony  subject  to  the  laws  of  Holland ;  in  the  year  1796  it 
was  captured  from  the  Dutch,  and  soon  afterwards  Mr.  Bunbury, 
who  obtained  the  office  of  ordnance  storekeeper,  went  thither  with 
his  wife  and  family,  and  he  resided  there  under  circumstances, 
which,  as  it  was  alleged,  did  not  vary  his  domicile,  but  left  his 
character  of  a  domiciled  English  subject  unaltered.  Under  these 
circumstances,  and  before  the  year  1799,  he  purchased  a  quantity 
of  bush  land,  which  he  brought  into  cultivation,  and  which  now 
constituted  the  estates  or  plantations  in  question  in  this  cause,  and 
were  called  the  Devonshire  and  the  Devonshire  Castle  plantations. 
It  was  admitted,  that  in  the  absence  of  special  contract  or  special 
circumstances,  the  law  of  Holland  conferred  upon  the  wife  a 
community  in  the  property  of  her  husband ;  and  that  upon  the 
death  of  the  wife,  her  share  devolved  upon  her  children. 

Mrs.  Bunbury  died  in  Demerara  in  the  year  1800,  and  the 
defendants,  Mr.  Bunbury  and  the  Countess  de  Yigny  as  her 
children,  now  claimed  to.  be  entitled,  to  that  which  they  alleged 
to  have  been  her  share  of  this  Demerara  property,  acquired  by  Mr. 
Bunbury  during  his  marriage  with  her. 

At  the  time  of  her  death  the  children  were  infants,  and  notwith- 
standing their  alleged  rights,  Mr.  Bunbury  the  father,  as  well  whilst 
they  were  infants  as  after  they  attained  their  respective  majorities, 
managed  and  he  continued  to  manage  and  deal  with  the  property 
[  *320  ]  as  his  own,  till  the  time  of  his  own  death,  which  took  place  on  *the 
2nd  November,  1838.  He  resided  in  Demerara  till  the  year  1812, 
when  he  returned  to  England  ;  but  he  went  to  the  colony  on  sub- 
sequent occasions,  and  resided  there  for  different  periods  of  time. 
He  died  in  England,  and  his  domicile  appeared  to  have  been  always 
in  England. 

On  the  occasion  of  his  marriage  with  Lydia  Prisca  Cox,  a  settle- 
ment was  made,  whereby  certain  slaves  were  conveyed  to  trustees  on 
trust  for  himself  for  life,  with  remainder  to  his  wife  for  life  ;  with 
remainder  to  the  children  of  the  marriage,  to  be  equally  divided 
between  them  at  twenty-one  or  marriage.  At  the  date  of  this 
settlement,  he  held  no  land  which  was  subject  to  the  law  of  Holland, 
and  no  provision  was  made  for  the  event  of  his  acquiring  any. 
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In  the  month  of  March,  1822,  Mr.  Bunbury  married  Alicia  Lillie,  Bunbubt 
now  his  widow  the  defendant  Alicia  Bunbury,  and  pursuant  to  btjnbubt. 
articles  made  before  the  marriage,  he  executed  a  settlement,'  dated 
the  29th  day  of  March,  1822,  whereby  he  covenanted  to  vest  the 
two  Demerara  plantations  in  trustees,  subject  to  certain  mortgages, 
on  trust  to  pay  his  wife  500i.  for  pin-money,  and  subject  thereto, 
on  trust  for  himself  for  life ;  and  then  to  raise  the  sum  of  30,0002., 
and  secure  a  jointure  of  2,000Z.  a  year  for  his  widow,  and  subject 
thereto,  to  the  issue  of  the  marriage  as  therein  mentioned.  The 
30,0002.  was  made  subject  to  the  appointment  of  Mr.  Bunbury,  and 
in  default  of  appointment,  was  limited  to  the  children  of  the  first 
and  second  marriage  equally ;  but  Mr.  Bunbury  had  a  power  to 
release  or  extinguish  the  charge  as  he  thought  fit,  and  some  time 
afterwards  he  exercised  that  power.  This  instrument  purported  to 
deal  with  the  property,  as  if  Mr.  Bunbury  had  the  entire  dominion 
over  it ;  and  no  notice  whatever  was  taken  of  any  claims  which 
might  be  made  by  the  children  of  the  first  marriage  under  the  law 
of  Holland. 

In  January,  1832,  he  had  five  children  of  the  second  marriage,  [  32i  ] 
and  appeared  to  have  been  then  advised  or  to  have  considered, 
that  the  Dutch  law  might  interfere  with  his  power  of  disposing  of 
his  property  in  Demerara, — that  he  might  have  a  power  of  dis- 
posing of  a  moiety  only,  and  that  the  other  moiety  might  belong 
in  equal  shares  to  his  children  of  both  marriages ;  and  under 
these  circumstances  he  made  a  will  dated  the  23rd  day  of  January, 
1832,  and  thereby  devised  to  his  children  of  the  second  marriage, 
one  moiety  of  his  Demerara  estates,  in  augmentation  or  addition 
to  the  shares  of  the  other  moiety,  to  which  they  might  be  entitled 
by  the  Dutch  law,  and  subject  to  the  jointure  provided  for  his  wife 
by  the  settlement  of  March,  1822,  which  he  confirmed  as  far  as  he 
could ;  but  supposing  that  each  of  his  two  children  by  the  first 
marriage  might  become  entitled  to  a  seventh  part  of  a  moiety 
of  the  plantations,  being  a  fourteenth  part  of  the  whole,  he  did, 
as  far  as  in  him  was,  confirm  such  fourteenth  part  to  each  of  such 
two  children,  in  case  they  were  entitled  thereto,  and  directed  that 
the  negroes  comprised  in  the  settlement  of  August,  1791,  should 
be  equally  divided  between  them. 

He  made  a  first  codicil,  dated  the  27th  of  January,  1832,  and 
a  second  dated  the  10th  of  October,  1833,  and  by  the  latter,  after 
providing  for  another  child  born  since  the  date  of  his  will,  he 
recited,  that  as  owner  of  the  Demerara  estates,  he  had   become 
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BuNuuKT  entitled  to  a  very  considerable  sum  of  money  as  a  compensation 
BuNouiiv.  for  emancipated  slaves  thereon,  and  thereupon  he  gave  all  such 
compensation  money  to  his  wife,  on  trust,  as  to  two  sums  of  1,000Z., 
for  the  benefit  of  his  two  children  of  the  first  marriage,  with 
remainder  to  their  children,  respectively,  with  remainder  to  the 
children  of  the  second  marriage ;  and  he  directed,  if  the  children 
of  the  first  marriage  or  either  of  them  should  give  any  trouble 
[  *822  ]  or  annoyance,  or  ^interfere  with  the  direction  or  control  of  his 
estates,  by  litigation  or  any  affected  claim,  the  bequests  made 
to  them  to  be  void ;  and  he  directed  his  executrix  to  deduct  all 
sums  of  money  and  advancements  which  he  had  made,  paid  or 
advanced  or  might  be  chargeable  with  on  his  or  her  account,  from 
and  against  any  claims  they  might  set  up,  by  virtue  of  the  Dutch 
law  or  otherwise. 

The  testator  made  two  other  codicils  to  his  will,  and  died, 
leaving  the  two  children  of  the  first  marriage,  and  eight 
children  (one  of  them  posthumous)  of  the  second  marriage 
surviving  him. 

Since  his  death  the  children  of  the  first  marriage  had  claimed 
and  they  now  claimed,  to  be  entitled  to,  first,  a  moiety  of  the  whole 
of  the  Demerara  plantations ;  secondly,  a  moiety  of  all  the  profits 
which  had  been  made  by  the  cultivation  of  the  plantations  since 
the  death  of  their  mother  in  1800 ;  thirdly,  a  moiety  of  the  slave 
compensation  money;  fourthly,  children's  parts  of  the  other 
moieties  of  the  estates  in  participation  with  the  children  of  the 
second  marriage ;  and  fifthly,  such  shares  of  the  testator's  personal 
estate  as  the  laws  and  usages  of  Demerara  might  entitle  them  to  : 
and  they  had  commenced  legal  proceedings  in  Demerara  for  the 
recovery  of  a  moiety  of  the  plantations. 

The  plaintiffs  in  this  cause,  were  the  seven  children  of  the 
second  marriage  who  were  born  in  the  testator's  lifetime,  and  they 
filed  their  bill,  for  the  purpose  of  having  their  rights  and  interests 
under  the  settlement  of  March,  1822,  and  under  the  will  and  codicils 
declared  and  secured,  and  the  trusts  of  the  settlement  carried  into 
execution ;  and  they  prayed,  that  the  will  and  codicils  might  be 
[  *d33  ]  established,  and  the  trusts  thereof  ^carried  into  execution,  so  far 
as  they  confirmed  the  settlement  or  were  consistent  therewith; 
or  that  the  trusts  of  the  will  and  codicils  might  be  carried  into 
execution  without  reference  to  the  settlement :  and  the  bill  further 
prayed  for  the  usual  and  necessary  accounts  in  the  administration 
of  the  estate :  for  an  injunction  to  restrain  the  defendants  from 
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prosecuting  their  claims  in  Demerara :  and  for  a  manager  and     Bunbury 
consignee.  Bunbury. 

The  plaintiffs,  the  defendant  Alicia  Banbury,  who  was  the 
testator's  widow  and  legal  personal  representative,  John  Firie, 
a  trustee  of  the  settlement  of  March,  1822,  and  the  defendant 
Hugh  Mills  Bunbury  were  all  of  them  resident  in  this  country ; 
the  Countess  de  Yigny  was  domiciled  with  her  husband  in  France, 
but  they  had  appeared  in  this  cause  and  answered  the  bill :  no 
party  having  any  right  to  or  interest  in  the  property,  was  resident 
in  Demerara. 

A  motion  was  now  made,  on  the  part  of  the  plaintiffs,  for  an 
injunction  to  restrain  Hugh  Mills  Bunbury,  Alfred  Victor,  Count 
de  Yigny  and  Lydia  Jane  his  wife  from  prosecuting  the  said  pro- 
ceeding or  any  other  proceedings  in  any  Court  of  the  colony  of 
Demerara,  to  recover  possession  of  the  plantations,  estates,  stock 
or  effects  of  the  testator  in  Demerara,  and  for  a  manager  of  the 
estates,  and  a  consignee  of  the  produce. 

Mr.  Peinberton,  Mr.  G.  Richards  and  Mr.  L.  Wigram,  in 
support  of  the  motion,  contended,  that  there  could  be  no  question 
as  to  the  jurisdiction  of  this  Court  to  interfere  and  prevent  a 
party  from  prosecuting  legal  proceedings  in  another  country,  where 
equity  required  such  an  interference :  [they  cited  Beckford  v. 
KemhleO),  Bushhy  v.  Munday{2),  Harrison  v.  Gumey  {s),  Lord  [-^24] 
Portarlington  v.  Soulby{4,),  The  Marquess  of  Breadalbane  v.  The 
Marquess  of  Chandos  (5),  and  other  authorities.] 

That  the  numerous  questions  arising  between  the  parties  in  this 
cause  would  be  much  more  conveniently  determined  in  this  Court 
alone.  That  the  principal  point,  was  not  as  to  what  was  the  Dutch 
law,  but  was  a  question  of  international  law,  on  which  there  existed 
the  greatest  doubt,  and  might  be  equally  well  decided  in  this 
country  as  in  Demerara ;  besides  this,  there  were  many  other 
questions  arising  out  of  these  matters  which  could  only  be  deter- 
mined in  this  country.  First,  there  was  a  question  as  to  the 
effect  of  the  ante-nuptial  contract  previous  to  the  first  marriage ; 
next,  there  was  a  question  of  election ;  thirdly,  the  effect  of 
the  hiches  of  the  parties  for  thirty-nine  years,  during  which 
other  persons  had  acquired  rights  in  the  property  for  valuable 

(1)  24  B.  B.  143  (1  Sim.  &  St.  7).      (4)  41  B.  B.  23  (3  My.  &  K.  104). 

(2)  21  B.  B.  294  (5  Madd.  297).       (o)  45  B.  B.  172  (2  My.  &  Cr.  711). 

(3)  22  B.  B.  211  (2  Jac.  &  W.  563). 
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BuNBUBY  consideration,  was  also  to  be  determined ;  fourthly,  there  were  ques- 
BuNBUBT.  tions  on  the  slave  compensation  money ;  as  to  the  personal  estate 
of  the  testator ;  and  as  to  the  efifect  of  the  settlement  on  the  second 
marriage  :  in  addition  to  all  these  questions,  accounts,  similar 
to  partnership  accounts,  of  the  monies  expended  on  the  estate 
by  the  testator,  and  accounts  of  monies  paid  by  the  testator  for 
the  maintenance  and  advancement  of  the  children  of  the  first 
marriage  must  be  taken ;  that  all  these  points  could  be  settled 
in  England  alone,  where  all  the  necessary  parties  had  appeared, 
whereas  the  proceedings  in  Demerara,  where  none  of  the  parties 
resided,  could  determine  the  bare  right  to  the  land  alone,  which 
was  of  little  value  without  the  personalty  attached  to  it. 
[  325  ]  That  the  conflict  of  decision  which  might  take  place  between 

the  Privy  Council  on  appeal  from  the  colony,  and  the  House 
of  Lords  on  appeal  from  this  Court,  would  be  avoided,  by  this 
Court  determining  the  various  questions  between  the  parties. 

Mr.  Surge,  for  the  widow,  supported  the  application. 

Mr,  Spence  and  Mr.  Wood,  for  Mr.  Pirie,  the  trustee. 

Mr.  Kinder sley  and  Mr.  G.  Turner,  contra,  contended  that  the 
right  to  land  was  to  be  determined  by  the  law  of  the  country  where 
the  land  was  situate:  The  Attorney-General  v.  Stewart  (i),  EUiott  v. 
Lord  Minto  (2),  Martin  v.  Martin  (a) ;  and  that  real  actions  ought 
to  be  left  to  the  determination  of  the  Courts  of  the  country  in  which 
the  land  was  ;  that  this  Court  never  interfered  with  the  jurisdiction 
of  foreign  or  colonial  Courts,  except  in  those  cases  where  some 
personal  equity  was  made  out  against  the  party  proceeding  there  ; 
even  an  action  of  ejectment  in  this  country  would  not  be  stopped 
by  this  Court,  unless  a  personal  equity  were  made  out  against  the 
plaintiff  at  law;  here,  although  such  personal  equity  had  been 
charged  by  the  bill,  it  had  been  denied  by  the  answer. 

That  a  question  of  Dutch  law  must  be  determined  in  this  case ; 
and  it  would  be  a  much  more  satisfactory  mode  of  proceeding 
to  obtain  the  solemn  decision  of  a  Court  of  competent  jurisdiction 
in  Demerara  on  the  point,  than  to  have  it  decided  upon  an  inquiry 
before  the  Master  upon  the  opinions  of  Dutch  advocates. 

That  the  possibility  of  a  conflict  of  decision  between  the  House 
[  •326  ]       of  Lords  and  the  Privy  Council,  was  not,  *of  itself,  a  suflScient 

(1)  16  B.  R.  162  (2  Mer.  143).  (3)  34  R.  R.   143  (2  Buss.  &  Mv. 

(2)  6  Madd.  16.  507. 
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reason  for  the  Court  taking  to  itself  jurisdiction  over  matters,  Bunbury 
which  ought  properly  to  be  determined  by  another  Court ;  for  bukbury. 
if  such  were  the  case,  this  Court  would  take  an  exclusive  juris- 
diction in  every  case  of  a  disputed  will  which  related  to  realty  and 
personalty,  in  which  the  Courts  of  common  law  and  the  House 
of  Lords  might  decide  in  one  way  as  to  the  validity  of  the  will 
as  regarded  the  real  estate,  and  the  Ecclesiastical  Courts  and  the 
Privy  Council  another  way  as  regarded  the  personalty. 

Mr.  Pemherton,  in  reply. 

The  Master  of  the  Eolls:  Mdy2i 

The  defendants  insist,  that  the  right  to  the  land  depends  on  the 
law  of  Holland,  and  ought  to  be  determined  by  the  Courts  of 
Demerara,  which  are  competent  to  decide  upon  the  title,  and  give 
possession  accordingly ;  and  I  should  concur  with  the  argument 
against  this  motion,  which  has  been  addressed  to  me  on  their 
behalf,  if  nothing  more  than  an  insulated  question  of  title  to  land 
in  Demerara  were  in  litigation  between  these  parties,  or  if  that 
question  were  only  afifected  by  a  case  of  election  arising  on  the 
will  and  codicils  of  the  testator,  or  by  the  alleged  acquiescence 
in  the  testator's  title,  which  is  denied  by  the  answer. 

But  it  does  not  appear  to  me,  that  the  matter  in  controversy 
between  the  parties,  can  be  decided  by  the  determination  of  an 
insulated  question  of  title  to  land  in  Demerara. 

The  testator's  property  in  Demerara  consisted  partly  of  land 
or  immovable  property,  and  partly  of  cattle,  *implement8  and  [  •327  ] 
other  movable  property  or  personal  estate.  With  respect  to  the 
Dutch  law,  as  applicable  to  the  property  of  persons  married  in 
Holland  and  domiciled  there,  no  question  has  been  raised  in 
argument.  The  law  of  community  prevails,  if  not  excluded  by 
ante-nuptial  contract ;  and  the  communio  bonorum  omnium,  and 
the  commxinio  quastuuin  extend  to  both  real  and  personal  estate — 
to  movable  as  well  as  to  immovable  property.  The  law  is  so 
stated  in  the  answers  of  the  defendants,  and  they  claim  distinctly, 
a  moiety  of  the  lands,  and  of  all  the  rents  and  profits  thereof,  which 
were  received  by  the  testator  subsequently  to  the  death  of  his  first 
wife ;  and  they  further  insist  upon  their  right  to  all  such  share 
of  the  testator's  personal  estate,  as  they  may  be  entitled  to, 
according  to  the  laws  and  usages  of  Demerara.  The  claim  to  a 
share  of  the  personal  estate  is  advanced  somewhat  obscurely  and 
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BuKBUBY  cautioasly,  but  in  such  a  manner  as  to  save  any  right  which  the 
BtncBURY.  defendants  may,  on  any  occasion,  be  enabled  to  substantiate,  and 
I  must  understand  the  defendants  to  claim  such  right,  as  the  law 
of  community  would  give  them. 

With  respect  both  to  the  land  and  the  personalty,  the  question 
will  be,  how  far  the  law  of  community  is  affected  by  the  circum- 
stances that  the  husband  and  wife  were,  at  the  time  of  their 
marriage,  English  subjects  domiciled  or  deemed  to  be  domiciled 
in  England;  that  an  ante-nuptual  settlement,  making  provision 
for  the  wife,  was  made ;  that  the  marriage  was,  or  must  be  deemed 
to  have  been,  solemnized  in  England ;  and  that  the  parties  con- 
tinued to  be  domiciled,  or  must  be  deemed  to  have  been  domiciled 
in  England,  up  to  the  time  of  their  respective  deaths.  From  the 
authorities  which  were  cited  at  the  Bar,  and  from  others  to  which 
I  have  been  guided  by  the  very  valuable  work  of  Mr.  Burge — 
[  •328  ]  a  work  containing  extensive  and  accurate  information  *which 
greatly  facilitates  the  investigation  of  questions  of  this  nature,  and 
tends  to  the  correct  decision  of  the  causes  in  which  they  arise, 
it  appears,  that  the  most  eminent  jurists  have  differed  greatly 
in  opinion  upon  the  effect  of  such  circumstances ;  and  as  to  the 
extent  to  which  the  lex  loci  contractus  and  the  law  of  the  domicile 
of  the  parties  ought  to  prevail. 

I  do  not  think  it  necessary  or  proper,  to  intimate  any  opinion 
upon  the  effect  which  these  circumstances  may  have  upon  the  title 
to  the  land ;  but  whatever  it  may  be,  it  cannot  be  precisely  the 
same,  as  that  which  the  same  circumstances  may  have,  upon 
the  right  to  the  personalty. 

The  claim  of  the  defendants,  as  regards  the  land,  rests  upon 
this :  that  according  to  the  general  law  of  all  countries,  the  title 
to  land  depends  upon  the  law  of  the  country  in  which  the  land 
is  situate.  But  according  to  the  same  general  law,  the  title  to 
personal  estate  depends  upon  the  law  of  the  country  in  which  the 
owner  is  domiciled:  and  if,  according  to  the  argument  of  the 
defendants,  a  domiciled  Englishman,  who  is  a  married  man, 
cannot  purchase  a  plantation  in  Demerara  without  making  his 
wife  partner  or  tenant  in  common  with  him  in  the  land,  it  would 
not  follow,  that  she  acquired  any  interest  whatever  in  any  personal 
estate,  stock,  implements  or  effects,  which  he  might  have  purchased 
with  the  land  or  afterwards  placed  upon  it. 

By  the  law  of  England,  all  the  personal  estate  which  Mr.  Bunbury 
possessed  or  acquired  during  the  life  of  his  first  wife  was  his  own, 
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and  was  not  subject  to  any  claim  which  she  could  have  made     Bunbury 
to  be  partner  or  to  hold  in  commimity  with  him ;  and  if  the     bunbury. 
general  law  is  to  govern  this  question,  she  had  no  claim  to,  or 
interest  *in  the  money,  with  which  he  bought  the  estate,  or  the       [  *329  ] 
money  by  means  of  which  he  stocked  and  cultivated  the  plantations, 
or  the  cattle,  implements  and  effects,  which  were  upon  the  estate 
at  the  time  of  her  death.    The  defendants,  however,  claim  a  share 
of  the  testator's  personal  estate  (not  indeed  confining  their  claim 
to  personal  estate  in  Demerara),  but  they  claim  a  share  of  the 
testator's  personal  estate  by  the  law  and  usages  of  Holland ;  and  I 
conceive  that  they  must  intend  to  raise  the  question,  whether  the 
law  of  Holland  is  or  is  not  to  prevail  in  this  respect,  and  to  contend 
for  the  affirmative. 

The  defendants  therefore,  claim  the  benefit  of  a  species  of 
partnership,  and  to  be  entitled  to  a  share  of  the  partnership 
property,  consisting  partly  of  real  and  partly  of  personal  estate. 
By  the  general  law,  the  real  estate  situate  in  Demerara,  is  subject 
to  the  law  of  Holland,  and  the  personal  estate  anywhere  situate,  is 
subject  to  the  law  of  England.  But  the  defendants  insist,  that  in 
this  case,  both  the  real  and  personal  estates  are  subject  to  the  laws 
of  Holland,  and  claim  to  be  entitled  to  accounts  of  what  is  due  to 
them  accordingly. 

Out  of  this  claim  many  considerations  arise.  Is  the  claim  of 
the  defendants  to  have  any  part  of  the  testator's  personal  estate 
subjected  to  the  law  of  community,  a  claim  which  is  to  be  deter- 
mined by  the  law  of  Holland,  or  would  this  Court  be  under  any 
obligation  to  submit  to  the  decision  of  any  Dutch  Court  upon  the 
subject  ?  If  no  part  of  the  personal  estate  be  or  ever  was  subject 
to  the  law  of  community,  what  effect  would  that  circumstance  have 
upon  the  question,  whether  the  land  was  subject  to  the  law  of 
community?  Is  it  consistent  with  the  law  of  community, 
independently  of  *  special  contract,  that  only  part  of  the  property  [  ^330  ] 
of  the  conjoints  should  be  subject  to  it  ?  And  supposing  it  to  be 
determined  by  the  law  of  Holland,  that  the  land  was  subject  to  the 
law  of  community,  though,  under  the  circumstances  of  the  marriage 
and  domicile,  the  personal  estate  was  not,  and  consequently,  that 
(considering  the  case  as  a  partnership  in  the  land)  the  whole 
purchase  money  was  paid  by  one  partner,  and  the  whole  expense 
of  cultivation  defrayed  by  him,  would  he  or  not,  have  any  just  or 
equitable  claim  to  be  reimbursed  his  advances,  by  the  partners  so 
unexpectedly  forced  upon  him  by  the  laws  of  Holland,  and  who  ore 
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BuNBUBY  now  demanding  their  share  of  the  land  ?  And  if  there  be  any  such 
BuNBURY.  equitable  claim,  would  effect  be  given  to  it  as  a  lien  on  the  land 
under  the  Dutch  law,  or  would  it  be  an  equity  only  to  be  made 
available  by  the  English  law,  and  enforced  not  in  rem  by  the  law 
of  Holland,  but  in  personam  by  the  jurisdiction  which  this  Court 
has  over  the  parties  ?  These  are,  I  am  sorry  to  say,  by  no  means 
all  the  questions  which  may  have  to  be  discussed ;  and  it  appears 
to  me,  that  the  question  as  to  the  personal  estate  cannot  be  decided 
by  the  law  of  Holland  alone;  and  that  if  a  moiety  of  the  land 
should,  according  to  the  law  of  Holland,  be  decided  to  belong 
to  the  defendants,  there  may  still  be  questions,  to  be  decided 
according  to  the  principles  of  equity  acted  upon  in  this  Court, 
before  it  can  be  determined  that  the  defendants  ought,  in  equity, 
to  take  for  themselves  the  moiety  of  the  land  which  may  be 
adjudicated  to  them. 

If  the  real  estate  in  Demerara  is  to  be  considered  by  the  law  of 
the  colony,  as  a  partnership  property,  it  is  nevertheless  partnership 
property  belonging  to  English  subjects.  It  must  be  dealt  with  in 
connection  with  the  other,  if  there  be  other,  partnership  effects, 
and  must  be  held  subject  to  all  the  just  claims  which  may  be  made 
[  *33i  ]  *upon  it ;  and  then  comes  the  question,  whether  it  would  be  just 
to  permit  the  defendants  to  withdraw  their  alleged  share  of  the 
land  from  the  mass  of  the  partnership  property  or  from  the  estate 
of  the  testator,  by  a  separate  proceeding,  which  does  not  and  caimot 
take  into  consideration  all  the  questions  which  must  be  determined 
here,  before  it  can  appear  whether  they  have  a  clear  equitable  as 
well  as  legal  title  to  the  land  which  they  claim. 

Under  all  these  circumstances,  having  regard  to  the  questions 
between  the  parties,  to  the  accounts  which  must  be  taken  for  the 
purpose  of  giving  effect  to  the  claim  of  the  defendants,  if  sub- 
stantiated to  any  extent,  and  seeing  that  such  accounts  can  only 
be  taken  here  where  the  parties  are,  the  ends  of  justice  do  appear 
to  me  to  require,  that  the  defendants  should  not  be  permitted  to 
proceed  in  Demerara  to  take  possession  of  their  alleged  share  of  the 
land,  and  that  the  estate  should,  for  the  benefit  of  all  parties,  be  pro- 
tected by  a  manager  and  consignee  till  their  rights  are  determined. 
But  if  possession  be  not  taken  and  no  execution.be  sued  out, 
there  may  be  a  convenience  in  permitting  the  defendants  to 
proceed  to  make  out  their  right  to  a  share  of  the  land,  so  far 
as  to  obtain  judgment  or  sentence  in  their  favour,  if  the  law  of 
the  colony  should  entitle  them  to  it.    And  the  plaintiffs  ought,  I 
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think,  to  consent  (as  was  done  in  Beckford  v.  Kemble)  to  any  order 
to  be  made  in  the  suit  in  Demerara,  which  this  Court  shall  at  any 
time  think  reasonable. 

The  case  was  again  argued  on  the  form  of  the  order  to  be 
made,  [and  with  the  plaintiffs'  consent  an  order  was  made  in  the 
following  form :] 

It  was  ordered  that  the  plaintiffs  and  the  widow  **  undertaking 
to  submit  to  and  carry  into  effect  any  order  which  the  Court 
might  hereafter  think  fit  to  make,  with  respect  to  the  proceedings 
instituted  in  the  colony  of  Demerara,  by  the  defendants,  H.  M. 
Bunbury  and  A.  V.  Count  de  Vigny  and  wife,  as  in  the  pleadings 
mentioned,"  that  the  defendants  be  restrained  from  prosecuting 
any  proceedings  in  Demerara,  to  recover  possession  of  the  planta- 
tions, or  any  stock  or  effects  upon  or  belonging  to  the  same.  And 
the  Court  referred  it  to  the  Master  to  appoint  a  consignee  and 
manager  of  the  estates. 

[The  defendants  appealed  from  this  decision  as  reported  in  8  Jur. 
644.  A  report  of  the  Lord  Chancellor's  judgment  affirming  the 
above  decision  will  be  found  post,  p.  785.] 
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In  he  GORNALL  (1). 

(1  Beav.  347—349 ;  S.  0.  8  L.  J.  (N.  8.)  Ch.  283 ;  3  Jur.  500.) 

Where  a  female  appointed  by  the  Court  to  be  guardian  of  an  infant 
marries,  it  is  of  course  to  make  a  new  reference  to  the  Master  to  appoint  a 
guardian. 

By  orders  of  the  Court,  dated  in  1880,  Elizabeth  Gornall, 
the  mother  of  the  infant  petitioner,  Bobert  Holt  Gornall,  was 
appointed  his  guardian  during  his  minority,  or  until  the  further 
order  of  the  Court,  and  an  allowance  of  4tOL  a  year  was  made 
for  his  maintenance. 

In  1832,  Elizabeth  Gomall  married  John  Heyes,  and  no  new 
guardian  having  been  appointed,  a  petition  was  presented  on  behalf 
of  the  infant,  now  of  the  age  of  twelve  years,  praying  a  reference 
to  the  Master  to  approve  of  a  proper  person  to  be  his  guardian, 
and  to  inquire  and  state  what  was  proper  to  be  allowed  for  his 
maintenance. 

(1)  But  where  the  female  guardian      by  her  marrying  again :    In  re  X 
is  the  mother  of  the  ward,  the  statutory      [1899]  1  Ch.  5^6,  68  L.  J.  Ch.  265; 
guardianship  created  by  the  Guardian-      80  L.  T.  311,  C.  A. — O.  A.  S. 
ship  of  Infants  Act,  1 886,  is  not  afEected 
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In  re  Mr.  Booth,  in  support  of  the  petition.     *     *     * 

GOBNALL. 

Mr.  Rogers,  for  Mrs.  Heyes  the  mother,  contended  that  the 
eference  now  asked  was  unnecessary,  the  mother  of  the  infant 
having  been  appointed  guardian.     *     ♦     * 

[  348  ]       The  Master  of  the  Bolls  : 

I  conceive  that  it  is  the  usual  practice  to  make  such  a  reference 
on  the  marriage  of  a  female  guardian ;  it  is  not,  as  it  has  been 
suggested  in  argument,  that  this  lady,  by  reason  of  her  marriage, 
is  to  be  deprived  of  her  child :  if  the  order  were  to  that  effect,  I 
should  hesitate  a  long  time  before  I  should  make  it.  Here  is  an 
unmarried  lady  appointed  by  the  Court  to  be  the  guardian  of  her 
child ;  she  is  made  so  under  the  circumstances  in  which  she  is  then 
placed, — being  a  person  sui  juris,  acting  for  herself  in  every  way 
according  to  her  own  judgment  and  discretion.  In  that  state  of 
things  she  marries,  and  thereby  loses  that  independent  judgment 
and  discretion,  and  becomes  liable  to  be  controlled  by  her  husband. 
Is  it  not  fit  that  the  matter  should  be  investigated  and  inquired 
into  ?  I  think  the  usual  form  of  doing  it  is  by  referring  it  to  the 
Master  to  approve  of  a  guardian ;  under  the  order  the  mother  will 
be  at  liberty  to  propose  herself,  and  it  is  to  be  hoped  that  her 
application  will  be  successful;  it  may  happen  that  she  and  her 
husband  will  be  found  to  be  the  most  proper  persons  to  have  the 
care  and  custody  of  the  infant,  and  that  she  may  be  appointed 
guardian.  I  cannot,  however,  interfere  in  that,  as  it  will  be  a 
matter  for  the  consideration  of  the  Master.  I  believe  this  to  be 
the  usual  order;  and  I  take  it  to  be  according  to  the  ordinary 
rules  of  practice  of  this  Court,  under  the  circumstances  which  have 
occurred  here,  to  make  such  a  reference.  An  inquiry  is  necessary, 
for  the  purpose  of  ascertaining  whether,  by  the  act  of  marriage, 
the  guardian  has  not  placed  herself  in  circumstances  which  may 
not  permit  her  to  exercise  that  proper  discretion  which  ought  to  be 
[♦349]  exercised  for  the  benefit  of  this  child.  The  next  *friend  of  the 
infant  has  performed  an  act  of  duty  to  this  Court  in  informing  it  of 
the  guardian's  marriage. 

As  to  the  recognizances,  I  can  make  no  other  order  than  that 
which  I  understand  to  be  the  ordinary  and  usual  order  to  be  made 
in  such  cases.  It  does  not  follow  that  the  persons  who  have  entered 
into  the  recognizances  for  the  mother  of  the  infant,  would  be  willing 
to  be  sureties  for  her  husband. 
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The  ATTOENEY-GENERAL  v.  WILKINSON. 

(1  Beav.  370—374 ;  S.  C.  3  Jur.  358.) 

A  charity  was  founded  *'  for  the  relief  of  the  poor  of  S." :  Held,  that  the 
charity  funds  ought  to  be  exclusively  applied  to  the  relief  of  parties  not 
receiving  parochial  relief. 

[In  this  case,  with  reference  to  the  point  mentioned  in  the  above 
head-note, 

The  Master  of  the  Bolls  said:] 

I  think  that  the  course  which  has  been  followed  by  this  Court, 
in  a  series  of  cases  and  for  a  great  length  of  time,  does  not  leave 
me  at  liberty  to  consider  this  as  an  open  question.  There  have 
been  so  many  cases  before  this  Court  which  have  been  fully  argued 
and  have  been  acquiesced  in,  that  I  do  not  think  that  it  can  now 
be  contended,  that  those  who  are  in  the  receipt  of  parochial  relief 
are  entitled  to  the  benefit  of  a  charity  intended  for  the  poor.  In 
such  cases  it  was  never  intended  that  the  charity  should  directly 
benefit  the  rich,  although,  it  is  true,  that  you  can  in  no  way 
benefit  the  poor  without  at  the  same  time,  to  a  certain  extent, 
relieving  the  rich,  either  as  to  their  legal  duty  or  their  moral 
obligations. 

In  some  of  the  cases,  the  charity  funds  had  been  applied  in  aid 
of  the  poor  rates,  and  by  this  mode,  in  relief  of  those  who  were 
bound  by  law  to  pay  them,  and  the  Court  thought  it  necessary  to 
prevent  such  an  abuse.  If  an  additional  gift  were  made  to  poor 
persons  who  received  relief  from  the  parish,  there  might  be  no 
objection  to  such  additional  gift;  but  in  some  cases  which  have 
come  before  the  Court,  charitable  funds  of  this  description  have 
been  so  applied,  that  the  poor  have  received  merely  parish  relief, 
and  no  additional  assistance  has  been  afforded  them:  it  was  to 
prevent  this  abuse  that  the  Court  thought  right  to  give  the  charity 
funds  to  persons  who,  but  for  such  gift,  would  have  received  no 
charitable  assistance. 

I  apprehend  that  it  was  under  these  circumstances  that  the  rule 
was  made  by  my  predecessors,  and  I  do  not  think  that  I  am  now 
at  liberty  to  alter  it ;  the  order  must  therefore  be,  that  this  fund 
ought  to  be  applied  exclusively  to  the  poor  not  receiving  parochial 
relief. 


18S9. 
March  15. 

RolU  CouH, 

Lord 

Lanodale, 

M.K. 

[870] 


[373] 


[374] 
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1838. 
Dec,  14, 19. 

lUAU  QmH. 
Lord 

LAI70DALE, 

M.R. 

[375] 


[  •876  ] 


BEEVES  V.  GILL(l). 

(1  Beav.  375—379.) 

A.  agreed  to  demise  certain  premises  to  B.  There  was  an  outstanding 
equitable  interest  vested  in  C. :  Held,  that  B.  was  bound  to  accept  a  demise 
from  A.  in  which  C.  joined ;  and  was  not  justified  in  insisting  on  A.  obtaining 
a  release  from  C.  in  order  to  enable  him  alone  to  make  a  valid  demise. 

In  December,  1831,  Jay  mortgaged  some  property  to  Coulson,  by 
demise  for  1,000  years ;  in  1885,  SOOl.  being  due  thereon  to  Coulson, 
she  assigned  the  property  for  the  remainder  of  the  term  to  Reeves, 
as  a  security  for  1301.  In  November,  1885,  Jay,  with  the  con- 
currence of  Coulson,  released  to  Reeves  his  equity  of  redemption  in 
the  property,  in  consideration  of  Coulson  and  Reeves  releasing  him 
from  the  mortgage  debt  of  SOOZ. 

It  appeared,  that  in  Trinity  Term,  1885,  an  action  of  ejectment 
had  been  brought  against  the  defendant  Gill,  on  the  several  demises 
of  Jay,  Coulson  and  Reeves,  to  recover  a  portion  of  the  mortgaged 
premises,  of  which  Gill  had  by  mistake  taken  possession,  and  on 
which  he  had  erected  some  buildings. 

On  the  12th  of  March,  1886,  an  agreement  was  come  to  for 
compromising  this  action,  one  of  the  terms  of  which  was  "  That 
Reeves,  one  of  the  lessors  of  the  plaintiff,  should  demise  to  Gill 
all  the  lands  (describing  them  and  being  those  comprised  in  the 
mortgages),  for  the  sum  of  1602.,  to  hold  to  the  said  W.  Gill  for 
994  years,  at  the  yearly  rent  of  a  pepper-corn." 

This  agreement  was  signed  by  the  attorney  of  the  lessors  of  the 
plaintiff,  and  by  the  attorney  of  the  defendant  Gill. 

On  the  16th  of  March,  1886,  Coulson  died;  the  defendant 
Morgan  was  her  legal  personal  representative ;  and  in  consequence 
of  a  disagreement  between  the  parties  *as  to  the  form  of  the  lease, 
this  bill  was  filed  by  Reed  for  specific  performance. 

The  defendant  Gill  insisted,  that  by  the  terms  of  the  agreement, 
the  plaintiff  alone  was  to  grant  the  lease,  and  that  the  plaintiff  was 
therefore  bound  to  obtain  a  release  of  the  equity  of  redemption 
from  Morgan,  the  representative  of  Coulson,  in  the  first  instance, 
and  then  grant  the  lease ;  while,  on  the  other  hand,  the  plaintiff 
insisted,  that  it  would  be  sufficient  if  Morgan,  who  was  willing  to 
concur,  joined  in  the  demise  to  the  defendant. 


(1)  As  a  general  rule,  unless  a 
vendor  protects  himself  by  a  con- 
dition of  sale,  he  may  be  required  by 
the  purchaser  to  get  in  outstanding 


estates  or  incumbrances  at  his  own 
expense  by  deeds  distinct  from  the 
conveyance:  Jones  v.  LewU  (1847)  1 
DeG.  &S.  243.— 0.  A.  S. 
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A  question  was  also  raised,  as  to  who  was  to  bear  the  expense  of      Reeves 
Morgan's  joining  in  the  demise  or  release.  qill. 

The  cause  now  came  on,  neither  party  having  entered  into 
evidence. 

Mr,  Tinney  and  Mr,  Reynolds^  for  the  plaintiff. 

Mr.  Pemberton  and  Mr.  Elderton,  for  the  defendant  Gill. 

Mr.  K.  Parker,  for  the  defendant  Morgan. 

The  Master  of  the  Bolls: 

This  is  a  case  in  which  the  parties  have  an  interest  which  is 
extremely  small,  and  the  only  question  is,  who  is  to  bear  the  costs 
of  the  suit :  there  is  really  nothing  else  in  controversy.  I  will  read 
the  pleadings  before  I  decide  that  point ;  I  will,  however,  now  state 
the  circumstances.  (His  Lordship  recapitulated  the  facts  of  the 
case  and  the  correspondence  between  the  parties.)  It  appears  to 
me  that  the  defendant  would  be  equally  secure,  whether  the  lease 
were  made  by  the  plaintiff  *alone  after  obtaining  a  release  from  [  *377  ] 
Morgan,  or  whether  the  demise  were  made  by  the  plaintiff  and 
Morgan  jointly ;  and  the  only  question  which  seems  to  have  arisen 
between  the  parties,  was  whether  the  costs  of  Morgan's  joining 
should  be  paid  by  one  party  or  the  other:  to  have  the  matter 
settled,  the  plaintiff  has  thought  fit  to  file  a  bill  and  have  these 
expenses  incurred. 

I  think  that  the  right  of  the  defendant,  under  the  agreement, 
was  to  have  an  effectual  demise  by  Beeves  for  the  term  of  994 
years,  and  this  would  have  been  effected  by  Morgan's  joining 
in  it.  This  was  what  the  defendant  was  entitled  to,  and  there 
must,  therefore,  be  a  decree  for  a  specific  performance;  but  it  ' 
does  not  follow  that  the  plaintiff  ought  to  have  the  costs  of  these 
proceedings.  There  has  been  a  great  deal  of  unnecessary  litiga- 
tion, for  a  matter  which  would  only  amount  to^  few  pounds. 
I  will  read  over  the  pleadings  before  determining  the  question 
of  costs. 

The  Master  of  the  Bolls:  ,  Decid. 

I  have  read  the  pleadings  and  reconsidered  the  agreement  in 
this  case,  and  am  of  opinion,  that  the  agreement  of  the  12th  March, 
1886,  is  so  expressed,  that  the  defendant  had  great  reason  to  con- 
sider, that  the  demise  thereby  contemplated,  was  to  be  made  by 
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Reeves      the  plaintiff  alone,  and  conseqaently,  that  the  expense  of  the  demise, 

Gill.  which  he  agreed  to  bear,  was  the  expense  of  a  demise  to  be  executed 
by  the  plaintiff  alone. 

Soon  after  the  date  of  the  agreement,  it  appeared,  and  it  is  now 
properly  admitted,  that  a  demise  by  the  plaintiff  alone  would  not 

[  ^378  ]  have  been  effectual,  by  reason  *of  the  equity  of  redemption  of  the 
term  of  1,000  years  being  vested  in  Miss  Goulson  or  her  executor ; 
and  it  is  properly  admitted  by  this  bill,  that  the  demise  which  the 
defendant  is  bound  to  accept,  is  a  demise  in  the  making  of  which 
the  representative  of  Miss  Goulson  is  to  join  the  plaintiff. 

The  question  arose  between  these  parties,  whether  the  plaintiff 
ought  to  procure  a  release  of  the  equity  of  redemption ;  that  was 
the  only  way  in  which  he  could  enable  himself,  individually,  to 
make  the  demise  which  he  had  contracted  to  do,  and  it  was  there- 
fore suggested,  as  I  think,  very  naturally,  by  the  counsel  for  the 
defendant,  that  the  plaintiff  ought  to  procure  such  release.  He 
refused,  and  I  think  that  he  was  entitled  to  refuse,  provided  he 
was  willing  to  adopt  another  mode  of  giving  to  the  defendant  an 
effectual  demise ;  and  he  was  so  willing,  and  accordingly  offered  to 
procure  Thomas  Morgan,  the  representative  of  Miss  Goulson,  to 
join.  After  some  hesitation,  the  defendant  agreed  to  accept  a 
demise  from  the  plaintiff,  directed  by  Morgan,  or  in  which  Morgan 
joined,  provided  that  the  plaintiff  would  pay  the  extra  expense; 
and  now  the  only  question  between  the  parties  was,  which  of  them 
should  pay  the  extra  expense  occasioned  by  the  necessity  of  making 
Morgan  a  party  to  the  demise.  My  opinion  is,  that  according  to 
the  true  effect  of  the  agreement,  and  under  the  circumstances,  the 
extra  expense  ought  to  have  been  paid  by  the  plaintiff ;  and  if  the 
defendant  had  adhered  to  his  letter  of  the  16th  September,  1886, 
and  the  suit  had  followed,  that  all  the  costs  of  it  would  have  fallen 
upon  the  plaintiff.  I  think  that  the  plaintiff  ought  not  to  have 
refused  to  pay  those  extra  costs ;  but  having  refused,  the  defendant 
unfortunately  withdrew  from  his  former  offer  to  accept  a  demise  in 
which  Morgan  joined,  and  again  required  a  release.    His  letter  of 

[  ♦379  ]  the  8th  *November  was,  I  think,  erroneous,  in  again  asking  for  a 
release,  but  it  was  expressed  in  terms  showing  a  manifest  disposition 
to  conciliate,  and  as  I  think  amounting  to  an  offer,  that  if  his  mode 
of  settling  the  matter  by  release  was  acceded  to,  he  would  pay  the 
costs  of  it.  If  there  had  been  an  equally  proper  disposition  to 
conciliate  on  the  other  side,  I  think  that  this  suit  would  not  have 
taken  place;    but  the  plaintiff  filed  this  bill,  insisting  that  the 
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defendant  was  not  entitled  to  a  release  of  the  equity  of  redemption, 
but  bound  to  accept  a  lease  in  which  Morgan  joined ;  and  by  the 
answer,  the  defendant,  instead  of  insisting  on  the  claim  stated  in 
his  letter  of  the  16th  September,  which  I  think  proper,  has  again 
insisted  that  he  is  entitled  to  a  release ;  and  the  substantial  question 
in  the  cause  being,  whether  the  defendant  is  entitled  to  a  release  or 
bound  to  accept  a  lease  in  which  Morgan  joins,  the  defendant  has 
so  framed  his  answer,  as  to  make  it  necessary  for  the  plaintiff  to 
proceed  to  a  hearing ;  and,  under  the  circumstances,  I  think  that 
the  plaintiff  is  entitled  to  the  costs  of  the  suit,  but  is  not  entitled 
to  throw  upon  the  defendant  the  extra  costs  of  procuring  Morgan  to 
join  in  the  lease. 

Decree^  specific  performance  with  costs. 


Reeves 

r. 
Gill. 


COTHAM  V.  WEST  (1). 

(1  Beav.  381.) 

Special  directions  should  be  given  in  an  administration  decree  where  an 
executor  claimB  to  be  allowed  money  expended  on  the  maintenance  of  an 
infant  out  of  the  rents  of  the  testatoi^s  real  estate  received  by  the  executor 
imder  the  will. 

[In  this  case]  the  Master  was  directed  to  take  an  account  of  the 
rents  of  the  real  estates  of  a  testator  which  had  come  into  the  hands 
of  his  executor,  Thomas  West,  or  to  the  hands  of  James  Underbill 
West,  his  personal  representative ;  and  he  was  to  make  annual  rests 
and  charge  interest ;  and  he  was  also  to  inquire  what  purchases 
and  mortgages  had  been  made  out  of  the  rents,  and  whether  they 
were  beneficial  to  the  infant  plaintiff;  and  what  sum  had  been 
properly  expended  in  the  repairs  of  the  estate ;  and  the  parties 
were  to  be  examined  on  interrogatories,  as  the  Master  should 
direct,  who,  on  taking  such  account,  was  to  make  unto  the  parties 
all  just  allowances. 

James  Underbill  West,  after  the  death  of  his  father,  had  made 
an  allowance,  out  of  the  rents,  for  the  maintenance  and  support 
of  the  infant  plaintiff. 

The  Master  to  whom  the  cause  had  been  referred,  was  of  opinion 
that  he  could  not,  under  the  terms  of  this  decree,  allow  the  sum 


(1)  The  report  does  not  contain  any 
statement  of  the  will,  or  show  in  what 
capacity  the    executor   received   the 


rents  of  the  testator's  real  estate. — 
0.  A.  S. 


1839. 
March  22. 

RidU  Court, 

Lord 

La\odale, 

M.R. 

[  381  ] 
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CoTHAM      expended  in  the  maintenance  of  the  infant,  as  just  allowances; 
West.       ^^^  ^he  case  came  before  the  Court  on  the  petition  of  James 
Underhill  West. 

The  Masteb  of  the  Rolls  concurred  in  opinion  with  the  Master. 

Mr.  Pemherton,  Mr.  Kindersley,  Mr.  Walker^  Mr.  Piggott  and 
Mr.  Torriano,  for  different  parties  (i). 


1839. 
May  3,  4. 

RolU  CouH. 
Lord 

*LAKGI>AL£| 

M.R. 

[382] 


BACON  V.  SPOTTISWOODK 
BACON  V.  JONES. 

(1  Beav.  382—390.) 

[See  the  report  of  Bacon  v.  Jones  on  appeal  in  48  R.  R.  148,  taken 
from  4  My.  &  Cr.  483.] 


1839. 
March  28,  25. 

RolU  Court 
Lord 

LANGDALEf 
M.R. 

[  390] 


[  392  ] 


HALDENBY  v.  SPOFFORTH. 

(1  Beav.  390—395.) 

A  trust,  ''to  make  sale  and  dispose  of"  the  testator's  real  estates,  by 
piivate  sale  or  public  auction :  Held,  not  to  authorise  a  mortgage,  where 
the  testator  clearly  intended  that  his  real  estate  should  be  converted  under 
the  trust. 

Robert  Haldenby,  the  testator  in  this  case,  by  his  will  dated  in 
December,  1809,  after  giving  his  dwelling-house  to  his  wife  for  life, 
she  paying  a  rent  of  80i.  a  year  for  the  same,  devised  all  his  real 
estate  to  Robert  Spoflforth,  Robert  Spofiforth  the  younger  and  John 
Pierson,  in  fee;  and  he  also  bequeathed  to  them  his  personal  estate, 
[upon  trust  as  soon  as  conveniently  might  be  after  his  decease, 
to  make  sale  and  dispose  of  all  his  said  real  estates,  and  all  such 
part  or  parts  of  his  said  personal  estate  and  effects,  as  should  not 
consist  of  monies  or  securities  for  money,  and  every  part  thereof 
respectively,  as  therein  mentioned]. 

And  he  directed  his  trustees  to  get  in  his  personal  estate,  and 
to  apply  the  monies  ^'  to  arise  and  be  produced  from  the  sale  and 
sales  of  his  said  real  estates,  and  by  and  from  the  rents,  issues 
and  profits  thereof  respectively,  in  the  meantime,  and  until  such 


(1)  Orders  were,  however,  made  in  this  case,  by  arrangement. 
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sale  and  sales  should  be  respectively  made  and  perfected,"  and  of  Haldenby 
the  money  to  arise  from  his  personal  estate,  in  the  first  place,  to  spofforth* 
pay  his  debts,  &c. ;  and  in  the  next  place,  to  raise  a  sum  of  8,000/., 
the  interest  to  be  paid  to  his  wife  for  life,  and  which,  after  her 
death,  was  to  be  applied  in  the  same  way  as  the  residue  of  the 
proceeds  of  the  sales ;  and  in  the  next  place,  to  pay  each  of  the 
testator's  three  daughters  the  sum  of  1,2002.,  and  as  to  all  the  residue 
"  of  the  monies  to  arise,  be  produced  and  got  in  as  aforesaid,"  to 
divide  the  same  between  his  six  sons. 

The  will  contained  powers  of  maintenance  and  advancement; 
and  also  a  power  for  the  acting  trustees  or  trustee  to  appoint  new 
trustees  in  the  place  of  any  trustee  who  should  "  depart  this  life, 
or  be  desirous  of  being  discharged  from  the  aforesaid  trusts,  or 
should  be  about  to  reside  beyond  the  seas,  or  should  neglect  or 
refuse,  or  become  incapable  or  unfit  to  act  in  the  said  trusts  before 
the  same  should  be  fully  executed : "  and  the  testator  appointed 
Robert  Spoflforth,  Robert  Spoflforth  the  younger  and  John  Pierson, 
executors  of  his  will. 

The  testator  died  in  1815,  and  his  will  was  proved  by  Robert 
Spoflforth  the  younger  and  John  Pierson,  the  other  trustee  having 
declined  to  act. 

By  a  deed  dated  in  October,  1815,  Robert  Spoflforth  the  younger 
and  John  Pierson  appointed  Gervas  Seaton  a  trustee  in  the  place 
of  Robert  Spoflforth  the  elder,  and  the  estate  of  the  testator  was 
conveyed  to  the  three  trustees  on  the  trusts  of  the  will. 

By  indentures  dated  respectively  the  23rd  and  24th  of  August,  [  393  ] 
1822,  and  made  between  Robert  Spoflforth  the  younger,  John  Pierson 
and  Gervas  Seaton,  described  as  devisees  in  trust  and  executors  of 
the  will  of  the  testator,  of  the  one  part,  and  Thomas  Musgrave, 
of  the  other  part,  Robert  Spoflforth  the  younger,  John  Pierson  and 
Gervas  Seaton,  by  force  or  virtue  of  the  powers  or  authorities 
contained  or  given  by  the  testator's  will,  conveyed  a  part  of  the 
freehold  property  of  the  testator  to  Thomas  Musgrave  in  fee, 
subject  to  redemption  on  payment  of  1,6002.  and  interest. 

This  bill  was  filed  by  two  of  the  testator's  daughters  whose 
legacies  remained  unpaid,  and  the  question  was,  whether  the 
mortgage  to  Musgrave  was  authorised  by  the  power  of  sale 
contained  in  the  testator's  will. 

The  mortgagee,  by  his  answer,  stated  his  belief  that  the  1,6002. 
was  received  by  Gervas  Seaton,  and  by  him  applied  to  the  purposes 
of  the  trusts  of  the  testator's  will. 
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Halpenbi 

V. 

•Spopfobth. 


[S94] 


Mr,  Pemherton  and  Mr.  Kenyon  Parker,  for  the  plaintiffs, 
contended  that  it  was  not  a  due  execution  of  the  power  to  raise 
money  by  mortgage,  and  that  the  mortgage  was  therefore  invalid 
as  against  the  plaintiffs. 

Mr.  O.  Richards  and  Mr.  E.  F.  Smith,  for  Musgrave  the 
mortgagee,  [c^ted  Mills  v.  Banks  (i),  Allan  v.  Backhouse  (2),  M'Leod 
V.  Dramvwnd  (3),  Braithwaite  v.  Britain  (4),  and  other  cases]. 

Mr.  Barber,  Mr.  Stinton,  Mr.  Purvis  and  Mr.  L.  Lowndes,  for 
other  parties. 

Mr.  Pembertofi,  in  reply. 

March  25.      ThE   MaSTER  OF   THE   BoLLS : 

I  have  looked  at  the  cases  cited,  and  particularly  the  two 
authorities  of  Mills  v.  Banks  and  AUan  v.  Backliouse:  in  the  first 
case,  the  estates  were  settled,  subject  to  a  trust  term  of  500  years, 
to  raise  10,000Z.  for  younger  children,  by  "  rents,  issues  and  profits, 
or  by  making  leases  determinable  on  one,  two  or  three  lives, 
reserving  the  ancient  rent,  or  by  granting  copyholds  on  fines : " 
in  that  case  an  order  was  made  by  Lord  Gowper  that  the  money 
should  be  raised  by  a  sale  of  the  trust  term,  but  part  of  it  was 
afterwards  raised  by  a  mortgage  of  that  term ;  and  the  case  having 
come  before  Lord  Macclesfield  on  rehearing,  he  stated  that  he 
would  not  have  made  that  decree ;  that  the  case  did  not  materially 
differ  from  Ivy  v.  Gilbert,  which  had  been  decided  on  the  same 
principle  by  him,  and  affirmed  by  the  House  of  Lords;  but  a 
decree  for  sale  having  been  made  by  Lord  Cowper,  he  would  not 
disturb  it  after  eighteen  years.  Lord  Macclesfield  also  observed 
that  the  Court  had  decreed,  that  the  trusts  declared  concerning 
the  term,  empowered  the  trustees  to  sell  the  premises,  and  a  power 
to  sell  implied  a  power  to  mortgage,  which  was  a  conditional  *sale. 
This  I  conceive  to  mean,  that  where  it  is  intended  to  preserve  the 
estate,  there,  under  a  direction  for  sale,  a  mortgage  will  sufficiently 
answer  the  purpose. 

In  Allan  v.  Backhouse,  leaseholds  for  lives  were  devised  to  several 
in  succession,  and  the  testatrix  directed  the  leases  to  be  renewed, 
and  the  fines  to  be  raised  out  of  the  rents  and  profits ;  and  it  was 
held,  that  the  fines  might  be  raised  by  a  sale  or  mortgage. 


[  •395  ] 


(1)  3  P.  Wms.  1. 

(2)  13  E.  E.  23  (2  V.  &  B.  65). 


(3)  11  E.  E.  41  (17  Ves.  154). 

(4)  44  E.  E.  56  (1  Keeo,  206). 
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In  the  present  case,  however,  the  testator  desired  his  trustees, 
as  soon  as  conveniently  after  his  decease,  to  sell  and  dispose  of  all 
his  real  and  personal  estate;  and  he  declared  that  the  trustees' 
receipts  should  be  good  discharges  to  the  purchasers,  who  should 
not  be  answerable  for  the  misapplication  thereof ;  and  they  were 
to  get  in  his  personal  estate,  and  to  pay,  apply  and  dispose  of  the 
money  to  be  produced  from  the  sale,  and  by  the  rents  until  the 
sale,  in  payment  of  his  debts,  and  then  in  payment  of  certain  sums 
of  money,  and  to  divide  the  residue  between  six  persons. 

I  think  that  the  clear  and  manifest  intention  of  the  testator  was, 
to  have  a  sale  out  and  out ;  to  have  a  complete  conversion  of  his 
real  estate,  and  the  produce  of  the  real  and  personal  estate  to  be 
disposed  of  as  money ;  and  when  he  speaks  of  ^'  rents,  issues  and 
profits,"  he  says  rents,  &c.  until  such  sale  or  sales.  I  think  that 
the  terms  of  this  will  do  not  authorise  a  mortgage,  and  therefore 
the  mortgagee  has  not  got  a  valid  title. 


HALDENBY 
V. 

Spofforth. 


WILLMOTT  t'.   JENKINS  (1). 

(1  Beav.  401—405.) 

An  executor,  who  was  also  trustee,  divided  the  assets :  be  paid  to  the 
adult  legatees  their  shares,  and  inyested  the  shares  of  the  infants  in  his  own 
name,  but  he  executed  no  declaration  of  trust  thereof :  he  afterwards  applied 
these  sums  to  his  own  use.  Further  assets  haying  unexpectedly  fallen  in : 
Held,  that  as  there  had  been  no  complete  appropriation  of  assets  to  answer 
the  infants*  shares,  the  further  assets  were  applicable  for  that  purpose. 

The  testatrix,  by  her  will  and  codicil,  gave  and  bequeathed  to 
the  defendant  Jenkins  and  to  Sophia  M.  Smith  deceased,  the  sum 
of  800i.,  upon,  trust  to  invest  the  same  in  the  funds,  and  during 
the  minority  of  the  plaintiff,  to  apply  the  dividends  towards  her 
maintenance  and  education ;  and  upon  further  trust,  when  the 
plaintiff  should  attain  twenty-one  or  be  married,  that  her  trustees 
for  the  time  being  should  transfer  those  funds  to  the  plaintiff ;  and 
she  directed,  if  the  plaintiff  should  die  before  attaining  the  age 
of  twenty-one,  or  be  married,  that  this  legacy  should  become  part 
of  her,  the  testatrix's,  residuary  estate ;  and  she  gave  the  residue 
of  her  real  and  personal  estate  to  the  same  trustees,  upon  trust 
to  sell  and  invest  the  produce,  and  stand  possessed  thereof  in  trust 
for  such  of  eleven  persons  (including  the  plaintiff),  as  should  attain 


1838. 
Dec,  7. 

Rolls  Court, 

Lord 

Lanodale, 

M.R. 

[401] 


(1)  Baker  v.  Farmer  (1868)  L.  R.  3  Ch.  537,  37  L.  J.  Ch.  820. 
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WiLLMOTT    twenty-one  or  marry;  and  she  appointed  Jenkins  and   Sophia 
Jbnkins.     M.  Smith  her  executors. 

[  402  ]  The  testatrix  died  in  April,  1825,  and  her  will  was  proved  by 

Jenkins  and  Sophia  M.  Smith :  the  latter  died  in  October  in  the 
same  year,  leaving  Jenkins  the  surviving  trustee  and  executor 
of  the  will  of  the  testatrix. 

Jenkins  paid  the  debts  of  the  testatrix,  and  he  also  paid  the 
legacies  given  by  her  will  to  such  of  the  legatees  as  were  adult ; 
and  as  he  represented,  he,  as  trustee  nominated  by  the  testatrix, 
retained  the  sum  of  800{.  in  respect  of  the  legacy  given  by  the 
will  and  codicil  to  the  plaintiff,  who  was  an  infant ;  and  on  the 
16th  November,  1825,  he  invested  a  sum  of  2912.,  being  the  amount 
of  the  plaintiff's  legacy  minus  the  legacy  duty,  in  the  purchase, 
in  his  own  name,  of  8882.  149.  Consols,  but  he  executed  no 
declaration  of  trust  of  this  sum. 

The  residuary  estate  of  the  testatrix  was  afterwards  ascertained, 
and  it  was  found,  that  after  making  provision  for  the  legacies,  the 
share  of  each  of  the  residuary  legatees  would  amount  to  the  sum  of 
2191. ;  Jenkins  in  the  year  1826,  paid  the  shares  of  four  of  the 
residuary  legatees  who  had  attained  twenty-one ;  and  as  he  repre- 
sented, the  remaining  shares  were  invested  by  him  in  his  own  name, 
in  the  funds.  No  declaration  of  trust  had,  however,  been  executed 
by  him,  nor  were  these  purchases  clearly  traced  or  identified. 

Jenkins  afterwards  sold  out  these  funds,  and  in  1829  became 
insolvent,  whereby  the  whole  of  these  monies  were  lost ;  until  that 
time,  however,  he  had  accounted  for  the  amount  of  the  dividends 
of  the  sums  stated  to  have  been  invested,  to  the  parents  of  the 
infant  legatees  for  their  maintenance. 
[  *08  ]  In  another  suit  of   Wilbnott  v.  Grace,  a  sum  of  money  was 

unexpectedly  declared  to  belong  to  the  estate  of  the  testatrix, 
and  the  present  bill  was  filed  to  determine  in  what  order  the  funds 
thus  recovered  were  to  be  applied  under  the  will  of  the  testatrix ; 
the  question  raised  in  argument  was,  upon  whom  the  loss  occasioned 
by  Jenkins's  breach  of  trust  or  devastavit  was  to  fall. 

No  evidence  was  entered  into,  but  the  stock  receipt  for  the 
purchase  of  the  8882.  14s.  was  produced. 

For  the  plaintiff  and  other  legatees  in  the  same  interest  it  was 
insisted,  that  thefunds  which  had  thus  fallen  in  to  the  testatrix's  estate 
ought,  in  the  first  place,  to  be  applied  in  payment  of  the  legacies,  and 
then  in  payment  to  the  unpaid  residuary  legatees,  of  their  shares 
of  the  residue  which  had  been  lost  by  the  devastavit  of  the  executor. 
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On  the  other  hand,  it  was  contended  by  such  of  the  residuary  Willmott 
legatees  as  had  already  obtained  payment  of  their  shares,  that  Jenkins. 
Jenkins  the  executor,  by  investing  the  legacies  and  the  shares  of 
residue  which  belonged  to  the  infant  residuary  legatees,  in  his  own 
name  as  trustee,  according  to  the  direction  of  the  will,  had  thereby 
discharged  those  legacies,  or  had  at  least  i^ade  such  an  appropria- 
tion as  bound  such  legatees  ;  that  consequently  the  loss  which  had 
been  occasioned  by  the  trustee's  defaults  ought  to  be  borne  by 
them :  and  that  the  amount  now  recovered  for  the  estate  of  the 
testatrix,  was  therefore  divisible  between  the  eleven  residuary 
legatees  in  equal  proportions. 

Mr,  Peinherton  and  Mr.  O.  Turner,  for  the  plaintiff. 

Mr.  Barber  and  Mr.  Lee,  for  defendants  in  the  same  interest.         [  404  ] 

Mr.  Blunt,  for  other  defendants. 

Mr.  Kindersley  and  Mr.  CanipbeU,  contra. 

Mr.  Pemberton,  in  reply. 

Dyose  v.  Dyose  (i),  Fonnereau  v.  Poyntz  (2),  Page  v.  Leaping weU  (9), 
Ex  parte  Chadwin  (4),  March  v.  Russell  {h),  Knatchbull  v.  Fearn- 
head  (6),  were  cited. 

The  Master  of  the  Bolls: 

If  an  executor  makes  payments  to  a  legatee  in  person,  or  to  a 
trustee  for  a  legatee,  or  makes  such  an  appropriation  as  is  equivalent 
to  payment,  the  other  persons  entitled  under  the  will  are  not  to  be 
called  on  to  contribute  for  any  loss  which  may  afterwards  happen 
to  the  fund  so  paid  or  appropriated. 

But  if  there  be  no  payment,  and  no  appropriation  equivalent 
to  payment,  I  do  not  see  why,  if  anything  afterwards  comes  to  the 
hands  of  the  executors,  it  should  not  be  applied  in  discharge  of  the 
legacies  of  the  unpaid  legatees. 

I  must  take  it,  that  all  these  sums  were  carried  to  one  account 
and  blended  together  in  the  name  of  the  executor,  so  that,  in  effect, 
there  was  no  appropriation,  ^although  the  executor  might  have      [  'ios  ] 
intended  it.    The  point  has  been  well  put,  that  in  cases  where  an 

(1)  IP.  Wms.  305.  (4)  19  R.  E.  219  (3  Swanst.  380). 

(2)  1  Br.  C.  C.  478.  (5)  45  R.  R.  196  (3  My.  &  Or.  31). 

(3)  11  R.  R.  234  (18  Ves.  466).       (6)  45  R.  R.  230  (3  My.  &  Or.  122). 
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WiLLiioTT    executor  is  also  trustee,  and  no  appropriation  is  made,  one  cannot 
Jenkins,     see  where  executorship  ceases  and  trusteeship  begins.    I  think 
there  was  an   intention  to  appropriate,  but  that  such  intention 
was  not  carried  into  effect. 

I  must  declare  that  this  fund  is  applicable,  in  the  first  place, 
in  paying  the  unpaid  legacies ;  and  secondly,  in  satisfying  such 
of  the  residuary  legatees  as  were  infants,  and  received  nothing 
on  the  former  division;  the  remainder  will  then  be  divisible 
amongst  all  the  residuary  legatees  equally. 


1839. 
May  28. 

Soils  Qmrt. 

Lonl 

Lakodalb, 

M.R. 

[419] 


[420] 


SPIEE  V.   SMITH. 

(1  Beav.  419-421.) 

A  bequest,  by  codicil,  to  two  persons  of  ''  10^.  each  per  annum  more  than 
I  have  given  them  by  my  will; "  one  of  these  persons  had  an  annuity  of  20/. 
per  annum  under  the  will,  and  each  of  them  had  an  annuity  of  102.  per 
annum  imder  a  previous  codicil:  Held,  that  all  these  annuities  were 
cimiulative. 

The  question  in  this  case  was,  whether  certain  annuities, 
given  by  the  will  and  codicils  of  the  testator,  were  cumulative 
or  substitutional. 

By  his  will  the  testator  gave  as  follows  :  "  I  give  to  Mr.  William 
Spire,  of  Laverton,  in  the  parish  of  Buckland,  in  Gloucestershire, 
202.  per  annum  for  and  during  his  natural  life,  and  should  he  die 
before  his  present  wife,  at  his  demise  I  will  that  she  shall  have  50Z. 
for  herself,  in  order  that  she  may  bury  him  gentleman-like  with 
that  sum.  I  will  that  my  executors  shall  so  arrange  matters,  that 
he  may  receive  those  payments  quarterly,  without  failure  even  once." 

By  a  second  codicil  to  his  will,  the  testator  gave  as  follows: 
"1887,  July  20th,  I  give  to  William  Spire,  of  Laverton,  in  the 
parish  of  Buckland,  in  Gloucestershire,  the  sum  of  lOL  per  annum, 
for  and  during  his  natural  life ;  and  I  give  to  his  present  wife,  for 
and  during  her  natural  life,  independent  of  him,  unless  jointly 
their  each  101,  be  united  for  their  mutual  comfort." 

And  by  the  fourth  codicil,  he  gave  in  the  following  words: 
"  8th  September,  1887.  If  my  God  should  take  me  off  suddenly, 
it  is  my  wish  that  my  executors  should  provide  of  William  Spire, 
of  Laverton,  Gloucestershire,  and  his  now  wife,  102.  each  per  annum 
more  than  I  have  given  them  by  my  will.    Jeremiah  Enill." 

Mr.  Stinton,  for  the  plaintiffs,  William  Spire  and  his  wife. 
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argued  that  the  annaities  were  cumulative  and  not  substitutional, 
and  claimed  the  several  annuities  given  by  the  will  and  two  codicils. 

Mr.  Ko€f  for  the  executors,  contra. 

The  Master  of  the  Bolls  : 

It  is  difficult  to  say  what  the  testator  intended  ;  but  the  inclina- 
tion of  my  opinion  is,  that  all  the  annuities  take  effect  (his 
Lordship  read  the  will),  so  that  the  husband  is  to  have  201.  a  year 
for  life,  and  the  wife  after  his  death  is  to  have  502.  for  a  particular 
purpose,  namely,  to  bury  her  husband.  Then  comes  the  second 
codicil  (his  Lordship  read  it).  He  has  not  distinctly  given  101.  a 
year  to  the  wife,  but  has  done  it  by  implication,  for  it  is  impossible 
not  to  see  that  he  intended  to  give  it  to  her,  for  he  speaks  of  their 
each  101.  a  year.  He  has  given  to  each  lOZ.  a  year,  that  to  the 
wife  being  independent  of  her  husband,  or  giving  to  her  a  power 
over  it,  and  this  therefore  cannot  be  substitution  for  the  gift  by  the 
will  (his  Lordship  read  the  fourth  codicil).  By  the  fourth  codicil, 
he  gives  to  the  husband  and  wife,  "  10/.  each  per  annum  more 
than  he  had  given  them  by  the  will :  "  the  annuity  to  the  wife 
is  not  given  by  the  fourth  codicil,  in  the  same  way  in  which  the 
annuity  was  given  by  the  second  codicil,  or  independently  of  her 
husband,  and  is  not  a  substitute  for  it.  The  case  is  not  free  from 
doubt ;  but  my  impression  is,  that  the  testator  has  not  used  words 
of  ^substitution,  and  that  all  the  bequests  take  effect.  The  lOZ. 
a  year  given  to  the  wife  by  the  second  codicil  must  be  paid  to  her 
separate  receipt. 


Spire 

r. 
Smith. 


[  'isi  J 


HOLDEN  V.   HEARN. 

(1  Beav.  445—456 ;  8.  C.  8  L.  J.  (N.  S.)  Ck  260 ;  3  Jur.  428.) 

In  order  to  enable  an  infant  defendant  to  enter  into  evidence  in  support 
of  facts  which  would  not  otherwise  be  in  issue  in  the  cause,  it  is  proper  that 
they  should  be  stated  in  his  answer ;  but  whatever  admissions  may  be  made 
or  points  tendered  in  issue  in  the  answer  of  an  infant,  the  plaintiff  is  not  in 
any  degree  exonerated  from  proving  as  against  the  infant  the  whole  case 
on  which  he  relies. 

[In  this  case  the  Master  of  the  Bolls,  with  reference  to  the 
point  mentioned  in  the  above  head-note,  in  the  course  of  his 
judgment  said :  ] 

I  think  that  the  answer  of  an  infant,  stating  facts  which  are 
intended  to  form  the  defence  of  the  infant,  extremely  important 
both  with  regard  to  the  infant  and  to  the  plaintiff;  with  regard 


1839. 
April  24. 

Foils  CouH. 

Lord 

Lang  DALE, 

M.R. 

[445] 


[456] 
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HOLDBN 

Heabn. 


to  the  infant,  as  enabling  her  to  go  into  evidence  as  to  matters 
which  would  not  otherwise  be  in  issue  in  the  cause,  and  with 
regard  to  the  plaintiff,  as  apprizing  him  of  the  points  intended  to 
be  set  up  against  him,  and  showing  the  case  which  he  is  to  meet, 
for  the  purpose  of  establishing  that  which  he  claims  as  relief 
for  himself;  but  whatever  admission  there  may  be,  or  whatever 
points  may  be  tendered  in  issue  in  the  answer  of  the  infant 
defendant,  it  appears  to  me,  that  the  -plaintiff  is  not  in  any  degree 
exonerated  from  his  duty  in  proving,  as  against  the  infant,  the 
whole  case  upon  which  he  relies. 

[The  remainder  of  the  judgment  was  occupied  with  the  special 
facts  of  the  case.] 


1839. 
May  4. 

BolU  CouH, 

Lord 

Lanqdale, 

M.R. 

[457] 


[458] 


In  be  The  RUGBY  SCHOOL. 

(1  Beav.  457-467.) 

The  Court  being  of  opinion  that  Lord  Eldon  on  a  previouB  occasion  had 
considered  that  exhibitions  belonging  to  a  free  school  might  be  given  to 
scholars  not  on  the  foundation,  declined  interfering  so  as  to  give  the  free 
scholars  a  priority  over  those  who  were  not  **  foundationers.** 

The  entrance  of  boys  under  twelve  years  of  age  into  a  free  school  having 
been  discouraged,  Held,  on  petition  under  the  52  Oeo.  III.  c.  101,  that  such 
a  oourse  of  proceeding  was  prejudicial  to  the  objects  of  the  charity,  and 
ought  to  be  corrected. 

The  school  was  designated  by  the  founder  as  a  grammar  school,  but  the 
boys  were  to  be  taught  writing  and  arithmetic  in  all  its  branches :  Held, 
that  those  who  were  qualified  in  other  respects,  ought  to  be  admitted 
if  they  could  read  English  and  were  capable  of  being  taught  the  first 
elements  of  grammar. 

This  case  came  before  the  Court  upon  the  petition  of  W.  F. 
Wratislaw  and  H.  W.  S.  Gibb,  two  of  the  inhabitants  of  the  town 
of  Bugby  in  the  county  of  Warwick,  and  was  entitled  ''In  the 
Matter  of  the  Free  School  at  Bugby,  and  of  the  Act  of  the 
52  Geo.  III.  c.  101 "  (i). 

The  petition  prayed  that  it  might  be  declared  that  several  altera- 
tions made  in  the  management  of  the  school,  and  in  the  election  to 
the  exhibitions  thereof,  and  in  the  class  of  inhabitants  to  whom  the 
benefit  of  such  school  was  confined,  had  been  improperly  made,  and 
ought  to  be  corrected ;  that  the  same  might  be  corrected  accordingly. 
That  the  first,  second  and  third  forms  might  be  restored ;  that  the 
exhibitions  might  in  future  be  confined  to  the  foundationers  or 
free  boys,  or  that  no  foreigner  might  be  elected  when  there  was  a 
(1)  Sir  S.  Eomilly's  Act. 
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free  boy  willing  and  fit;  and  that  the  benefit  of- the  school  might        in  re 
be  extended  to  all  the  inhabitants  of  Bngby  or  within  ten  miles      school. 
thereof,  whatever  duration  their  residence  there  might  have  been. 

The  charity  was  founded  in  1567.  On  the  22nd  of  July  of  that 
year,  Lawrence  Sheriff  conveyed  certain  hereditaments  to  trustees, 
on  trust,  after  his  death  to  build  a  convenient  school-house  and 
four  lodgings  to  four  poor  men ;  and  to  cause  an  honest,  discreet  and 
learned  man,  being  a  master  of  arts,  to  be  retained  to  teach  a  free 
grammar-school,  to  serve  chiefly  for  the  children  in  Bugby  aforesaid 
and  of  Brownsover,  and  next  for  such  as  should  be  of  other  places 
thereunto  adjoining.  And  that  for  ever,  an  honest,  discreet  and 
learned  man  should  be  appointed  to  teach  grammar  freely  in  the 
same  school,  and  the  same  man,  if  it  might  conveniently  be,  to 
be  ever  a  master  of  arts ;  and  he  was  to  have  the  mansion-house  to 
dwell  in,  without  paying  for  it;  and  to  have  yearly  for  his  salary  122. 

The  same  Lawrence  Sheriff,  by  his  will  and  codicil  dated  the 
22nd  of  July  and  81st  of  August  in  the  same  year,  gave  other 
property  to  the  same  trustees  for  the  same  intent.    He  died  in  the 
year  1568,  and  the  school,  *as  well  as  certain  almshouses  which       [  *^59  ] 
were  part  of  the  endowment,  were  established. 

The  regulations  for  the  management  of  the  school  had  been  con- 
siderably affected  by  orders  of  this  Court  and  by  several  Acts  of 
Parliament  (1),  and  the  master  was  permitted  to  educate  at  the 
school,  not  only  the  boys  who  appeared  to  have  been  the  first 
objects  of  the  founder's  bounty,  but  also  other  boys  who  came  from 
distant  places  to  be  educated  in  the  school  at  Bugby ;  and  the  boys 
educated  at  the  school  had  not  only  the  benefit  of  education  there, 
but  were  permitted  to  receive  exhibitions  from  the  foundation  in  aid 
of  their  subsequent  education  at  one  of  the  universities. 

The  present  master  of  the  school.  Dr.  Arnold,  was  appointed  to 
that  situation  about  the  year  1827,  and  complaints  were  now  made, 
that  of  late  years  certain  regulations,  prejudicial  to  the  interests  of 
the  objects  of  the  founder's  bounty,  had  been  introduced.  The 
complaints  were,  first,  that  exhibitioners  were  chosen  from  among 
strangers  and  free  boys  equally;  secondly,  that  children  whose 
parents  had  not  been  resident  within  the  limits  for  two  years  were 
excluded  from  the  school ;  and  thirdly,  that  young  boys  were  dis- 
couraged from  entering  the  school,  and  consequently  that  boys 

(1)  The  Acts  relating  to  this  charity,      Geo.  IIL  c.   131  (private  Act);   and 
are  the  21  Geo.  n.  c.  23  (private  Act) ;      7  Geo.  IV.  c.  28  (private  Act). 
17  Geo.  III.  c.  71  (public  Act);  54 
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In  re        entitled  to  the  benefit  of  the  school  (i),  from  a  very  early  age  were 
School,      obliged  to  have  a  prior  or  preparatory  education,  to  fit  them  for 
education  in  the  school  as  now  conducted. 

It  appeared  that  in  the  year  1808,  the  income  of  the  charity  being 
[  *:I60  ]      greater  than  sufficient  to  pay  the  expenses  *of  it  as  then  conducted, 
by  an  order  then  made  and  by  subsequent  orders  made  in  the  year 
1806  it  was  referred  to  the  Master,  to  take  into  consideration  such 
plan  or  scheme  as  the  trustees  should  be  advised  to  lay  before  him, 
for  the  future  application  of  the  surplus  income  of  the  charity,  and 
for  the  disposition  of  all  or  any  part  of  the  past  accumulations 
thereof,  and  of  such  further  surplus  income  and  accumulations  as 
they  should  become  possessed  of  up  to  the  time  of  such  plan  or 
scheme  being  fully  approved  by  the  Court.    A  plan  or  scheme  was 
accordingly  laid  before  the  Master,  and  in  the  consideration  of  it, 
he  went  minutely  through  the  history  of  the  charity  up  to  that 
time ;  and  it  appearing,  that  the  number  of  scholars  taught  in  the 
school  had  been  greatly  increased  since  the  time  of  passing  the  last 
previous  Act  of  Parliament,  the  Master  called  for  an  account  of  the 
scholars  and  exhibitioners  from  the  year  1780 ;  and  by  such  account, 
when  produced,  it  appeared,  that  of  the  scholars  taught  at  the  school 
during  the  time  over  which  the  inquiry  extended,  one  fourth  only, 
on  an  average,  were  foundationers,  and  that  of  sixty-three  exhi- 
bitioners elected  during  the  same  time,  twenty-one  only  were  elected 
from  scholars  on  the  foundation,  and  forty-two  from  scholars  not 
on  the  foundation.    And  the  trustees  having  proposed  to  erect  new 
buildings,  and  that  when  they  should  be  completed,  the  trustees 
should  be  at  liberty  to  elect  and  send  seven  more  boys  as  exhi- 
bitioners in  some  of  the  colleges  or  halls  at  Oxford  or  Cambridge, 
to  be  elected  and  sent  in  like  manner  as  the  other  exhibitioners 
were  elected  and  sent :  and  upon  the  scheme  which,  amongst  other 
things,  contained  this  proposal,  the  Master  approved  thereof,  except 
as  to  such  parts  thereof  as  related  to  the  rebuilding  the  school- 
master's house  and  erecting  new  offices  and  studies  thereto,  and  as 
related  to  the  increase  of  the  number  of  exhibitioners  ;  and  he  did 

[  '^61  ]  not  approve  of  such  parts  of  *the  said  plan ;  for,  though  he  was  of 
opinion  that  it  was  proper  and  necessary,  that  a  sufficient  dwelling- 
house  with  suitable  offices  should  be  erected  and  built  for  the 
residence  of  the  master  and  the  accommodation  of  the  boys  attending 
the  school,  and  that  it  would  also  be  proper  that  the  number  of 
(1)  [The  punctuation  here  seems  to  be  probably  though  not  certainly 
erroneoufl. — ^F.  P.] 
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exhibitioners  should  be  increased,  provided  they  were  elected  from  in  re 
the  scholars  belonging  to  the  charity :  yet,  having  regard  to  the  school. 
size  and  extent  of  the  buildings  proposed  for  such  dwelling-house 
and  offices,  and  to  the  number  and  description  of  the  masters  and 
ushers  employed  at  the  said  school,  (amongst  whom  he  found  a 
French  master  and  a  drawing  master),  and  also  to  the  circum- 
stances, that  of  the  number  of  boys  who  had  been  educated  at  the 
said  school  between  the  year  1780,  and  the  year  1806  inclusive,  not 
more  than  one  fourth  upon  an  average  belonged  to  the  said  charity, 
and  that  of  the  number  of  exhibitioners  who  had  been  chosen  during 
the  same  period  of  time,  one  third  only  had  been  taken  from  boys 
belonging  to  the  said  charity,  it  did  appear  to  him,  that  such  dwelling- 
house,  new  offices  and  studies  proposed  to  be  built  as  aforesaid,  were 
calculated  and  designed  for  the  receiving  of  boys  of  a  different  descrip- 
tion, and  of  educating  them  in  a  different  manner  than  what  was 
meant  or  intended,  either  by  the  founder  of  the  said  charity,  when 
he  founded  the  same,  or  by  the  Act  of  Parliament  therein-before 
mentioned  to  have  been  made  and  passed  in  the  seventeenth  year 
of  his  Majesty  King  George  the  Third ;  and  to  the  prejudice  of  the 
boys  who  were  properly  entitled  to  the  benefit  of  the  said  charity. 

The  Master  having  thus  reported  against  the  scheme  proposed, 
the  trustees  presented  their  petition  to  the  Lord  Chancellor,  praying 
that  he  would,  nevertheless,  permit  them  to  carry  their  plan  into 
execution,  and  the  *Lobd  Chancellor  accordingly  gave  them  leave  [  •^^^  ] 
to  do  so :  and  it  was  ordered  that  the  petitioners,  the  trustees,  should 
be  at  liberty  to  elect  and  send  seven  more  boys  as  exhibitioners,  in 
like  manner  as  the  then  present  exhibitioners  were  elected  and  sent. 

With  respect  to  the  second  complaint — that  children  whose 
parents  had  not  been  resident  for  two  years  within  the  limits  were 
excluded — it  was  founded  on  a  resolution  of  the  trustees,  dated  the 
6th  day  of  July,  1830,  and  which  was  expressed  as  follows :  "  It 
appearing  to  this  meeting  that  the  funds  of  the  charity  are  likely 
to  be  encroached  upon  beyond  the  fair  meaning  of  the  Act  17 
Geo.  III.  c.  71,  and  also  to  such  an  extent  as  may  preclude  the  old 
residents  from  the  full  enjoyment  of  the  benefits  thereof  by  the 
great  influx  which  has  taken  place,  and  is  likely  to  continue,  of 
strangers  coming  to  reside  in  Bugby,  for  the  mere  temporary  purpose 
of  availing  themselves  of  the  advantages  of  the  foundation :  ordered, 
that  from  and  after  Michaelmas  next,  the  express  sanction  of  the 
trustees  be  obtained,  at  their  annual  meeting,  before  any  boy  be 
admitted  on  the  foundation  whose  parents  or  guardians  shall  not 
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In  re        have  been  resident  for  the  space  of  two  years  within  the  limits  of 
Thk  Rugby    ,,      .        ,  ,.       ,, 
School.       the  foundation. 

The  third  subject  of  complaint  rested  on  the  evidence  which  it  is 
not  necessary  to  state. 
The  case  was  argued  by 

Mr.  Pemberton  and  Mr.  S.  Preacott  White,  in  support  of  the 
petition,  and  by 

[  463  ]  Mr.  Kindersley  and  Mr.  Koe,  for  the  trustees  of  the  charity. 

[Attorney 'General  v.  Hartley  (i),  Attorney-General  v.  The  Dean 
and  Canons  of  Christ  Church  (2),  Attorney-General  v.  The  Coopers' 
Company  (3),  The  Corporation  of  Ludlow  v.  Greenhouse  (4),  Ex  parte 
Berkhampstead  Free  School  (5),  and  other  cases  were  cited.] 

The  Master  of  the  Bolls: 

I  have  read  all  the  affidavits,  but  will  read  them  again  before  I 
dispose  of  this  case.  It  is  quite  obvious  that  the  principle  on  which 
the  Court  acts  in  such  a  case  is  this:  the  benefit  of  the  objects 
of  the  foundation  is  most  to  be  regarded.  Though  other  persons 
may  be  allowed  to  receive  very  great  benefits  from  a  charity  of  this 
kind,  yet  it  must  be  for  this  reason :  that  the  persons  originally 
intended  to  receive  the  benefit  of  the  foundation  may,  by  the 
association  of  other  persons  with  them,  receive  a  greater  benefit 
from  it  than  they  would  otherwise  do. 

Mayi.       The  Master  of  the  Bolls  (after  stating  the  facts  of  the  case, 
proceeded) : 

The  complaints  are  first,  that  exhibitioners  are  chosen  from 
among  strangers  and  free  boys  equally;  secondly,  that  children 
[  ♦464  ]  whose  parents  have  *not  been  resident  within  the  limits  for  two 
years  are  excluded  from  the  school ;  and  thirdly,  that  young  boys 
are  discouraged  from  entering  the  school,  and  consequently  that 
boys  entitled  to  the  benefit  of  the  school,  are  obliged  to  have  a  prior 
or  preparatory  education  to  fit  them  for  education  in  the  school  as 
now  conducted. 

The  first  of  these  complaints  raises  a  question  of  considerable 

(1)  22  B.  R.  167  (2  Jac.  &  W.  353).  (4)  30  B.  B.  7  (1  Bligh,  N.  S.  17). 

(2)  23  T?.  B.  126  (Jacob,  474).  (5^  13  B.  B.  43  (2  V.  &  B.  134). 

(3)  12  R.  B.  162(19  Ves.  186). 
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importance  with  respect  to  the  powers  given  to  these  trustees  by  the        In  re 
original  foundation,  by  the  Acts  of  Parliament  and  by  orders  of  this     ^c^ol.^^ 
Court ;  and  also  with  respect  to  the  mode  of  conferring  the  most 
substantial  benefit  upon  the  boys  who  are  peculiarly  entitled  to  the 
benefits  of  the  foundation,  whether  it  shall  be  by  placing  them  in 
free  and  unprotected  competition  with  other  boys,  or  by  giving  them 
an  exclusive  right.    (His  Lordship  then  stated  the  proceedings  before 
the  Master  and  Lord  Eldon  in  1806,  and  continued :)     Now  con- 
sidering that  the  Master  had  in  his  report  set  forth  the  evidence,  by 
which  it  was  shown,  that  during  twenty-five  years,  only  twenty-one 
exhibitioners  had  been  elected  from  foundationers,  and  that  forty- 
two  had  been  elected  from  scholars  not  on  the  foundation,  and  that 
he  relied  on  that  fact  as  a  principal  ground  for  disapproving  the 
scheme ;  and  that  by  the  very  words  of  his  order,  Lord  Eldon  gave 
the  trustees  leave  to  elect  more  exhibitioners  in  the  manner  they 
had  previously  done ;  it  appears  to  me,  that  he  must  on  deliberation 
have  considered,  that  exhibitions  might  be  given  to  scholars  not  on 
the  foundation ;   and  being  of  that  opinion,  and  it  not  appearing 
that  any  circumstances  materially  affecting  this  question  now  exist, 
which  did  not  exist  at  the  time  when  the  question  was  brought  under 
the  consideration  of  Lord  Eldon,  I  think  that  I  am  not  at  liberty  to 
do  any  thing  which  is  inconsistent  with  it.     If  any  alteration  *is       [  *46o  ] 
to  be  made  in  this  respect,  it  must  I  think  be  by  higher  authority 
than  mine. 

With  respect  to  the  second  complaint — that  children  whose 
parents  have  not  been  resident  for  two  years  within  the  limits  are 
excluded — it  is  founded  on  a  resolution  of  the  trustees,  dated  the 
6th  day  of  July,  1830,  and  which  was  expressed  as  follows :  (His 
Lordship  stated  it  and  proceeded :) 

It  will  be  observed,  that  the  effect  of  the  resolution  is  not  to 
exclude  the  boys  which  are  referred  to,  further  than  from  one  annual 
meeting  of  the  trustees  to  another.  It  does  not  in  any  way  affect 
the  boys  who  may  be  the  children  of  old  residents,  or,  after 
the  next  annual  meeting  of  trustees,  the  boys  who  may  be  the 
children  of  parents  come  bond  fide  to  reside  within  the  limits;  and 
supposing  the  resolution  to  be  made,  as  it  purports  to  be,  for  the 
protection  of  the  old  residents,  it  would  seem  to  be  free  from 
objection.  If,  indeed,  the  income  of  the  property  be  so  large  as  it 
was  stated  to  me  to  be,  and  the  number  of  free  boys  be  so  small  as 
is  stated  in  the  affidavits,  it  is  difficult  to  see  any  reason  for  sup- 
posing that  such  a  regulation  is  necessary  for  the  protection  of  the 
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In  re  old  residents ;  and  if  it  is  not  necessary,  it  appears  to  me  that  it 
School.  ought  not  to  stand.  Considering,  however,  that  no  instance  of 
inconvenience  or  of  any  individual  being  exchided  from  the  school 
under  this  resolution  is  stated,  it  scarcely  appears  to  me  that  any 
order  on  the  subject  is  required  or  would  be  proper ;  it  may,  I  think, 
be  safely  left  to  the  discretion  of  the  trustees. 

With  respect  to  the  third  complaint — that  young  boys  are  dis- 
couraged from  entering  the  school — I  cannot  help  thinking,  upon 
[  *^6^  ]  the  evidence  before  me,  that  it  has  some  ^foundation  in  fact;  and 
that  if  the  fact  be  so,  it  is  prejudicial  to  the  interest  of  the  free  boys. 

It  appears  that,  as  a  classical  school,  the  school  has  greatly 
flourished  under  the  mastership  of  Dr.  Arnold.  When  he  was 
appointed  master  there  were  186  scholars :  at  Christmas  last  there 
were  278.  The  boys  in  the  upper  school  in  1827  were  111 :  at 
Christmas,  1838,  they  were  240.  In  1827  the  boys  in  the  lower 
school  were  twenty-five;  in  1838  they  were  thirty-eight;  an 
increase,  but  much  less  in  proportion,  than  the  increase  of  boys 
in  the  upper  school.  At  Christmas,  1831,  and  at  Midsummer,  1834, 
the  boys  in  the  lower  school  were  112;  and,  looking  at  all  the 
evidence  on  the  subject,  the  state  of  the  school  from  time  to  time, 
the  declarations  imputed  to  Dr.  Arnold  and  to  Sir  Grey  Skipwith 
and  not  denied,  and  the  masters  who  have  been  employed,  it  does, 
on  the  whole,  appear  to  me  that  it  has  been  thought  desirable  to 
discourage  the  entrance  of  boys  under  twelve  years  of  age,  and  I  do 
not  think  that  such  a  course  of  proceeding  is  or  can  be  beneficial 
to  the  objects  of  the  charity. 

The  school  is  by  the  founder  designated  as  a  grammar-school; 
but  the  boys  are  to  be  taught  writing  and  arithmetic  in  all  its 
branches,  i.e.,  more  than  grammar  and  classical  learning  is  to  be 
taught;  and  taking  the  test  mentioned  in  the  aflSdavit  of  Dr.  Arnold, 
it  appears  to  me  that  those  who  are  qualified  in  other  respects  ought 
to  be  admitted  if  they  can  read  English  and  are  capable  of  being 
taught  the  first  elements  of  grammar. 

It  does  not  appear  that  any  boy  for  whose  admission  application 
has  been  made,  has  ever  been  excluded  for  being  too  young ;  but 
the  expressed  opinion  of  Dr.  Arnold  must,  of  itself,  have  been  a 
discouragement;  and  though  I  cannot  attribute  the  state  of  the 
[  •467  J  school,  in  this  *respect,  to  the  design  supposed  by  Mr.  Wratislaw, 
and  cannot  see  the  propriety  of  ordering  forms  to  be  established 
before  there  are  boys  to  be  instructed  upon  them ;  yet  it  does 
appear  to  me  that  provision  ought  to  be  made  for  the  instruction  in 


VOL.  XLIX.] 


1839.     CH.     1  BEAV.  467. 


405 


the  school  of  the  young  boys  who  can  read  English  and  are  capable        in  re 
of  being  instructed  in  the  first  elements  of  grammar.  ^cHooiif^ 

It  being  intimated  that  the  trustees  were  desirous  of  giving 
effect  to  this  judgment,  the  Court  suspended  making  any  order 
on  the  petition. 


The  attorney-general  v.  CLACK  (l). 

(1  Beav.  467—474;  S.  0.  3  Jur.  215.) 

Pending  an  information  filed  for  the  purpose  of  having  new  trustees 
of  a  charity  appointed  in  the  place  of  some  who  were  dead,  the  surviving 
trustees  took  upon  themselves,  without  the  sanction  of  the  Court,  to  appoint 
new  trustees :  Held,  that  though  this  was  neither  a  contempt  nor  an  act 
altogether  void,  yet  it  imposed  upon  the  trustees  the  necessity  of  proving, 
by  the  strictest  evidence,  and  at  their  own  expense,  that  what  had  been 
done  was  perfectly  right  and  proper;  and  the  case  not  appearing  altogether 
clear,  the  appointment  was  set  aside,  and  the  trustees  were  ordered  personally 
to  pay  all  the  extra  costs  occasioned  by  their  act. 

The  object  of  this  information  was  the  appointment  of  four  new 
trastees  of  the  charity  estates  to  act  with  four  surviving  trustees, 
and  for  the  arrangement  of  the  amount  of  a  lien  claimed  by  a  Mrs. 
Bartlett  on  the  title  deeds  of  the  charity  estate :  it  also  prayed  an 
injunction  to  restrain  the  four  surviving  trustees  of  the  charity 
from  appointing  new  trustees  or  conveying  the  charity  estates  in 
the  mean  time.  The  trustees,  however,  pending  the  proceedings, 
appointed  new  trustees,  and  arranged  the  amount  of  the  lien  due 
to  Mrs.  Bartlett.  The  points  argued  were,  as  to  the  effect  of  these 
acts  of  the  surviving  trustees  pending  the  *suit.  The  facts  will  be 
found  fully  stated  in  the  judgment  of  the  Mabteb  of  the  Bolls. 

Mr.  Pemberton  and  Mr.  Willcock,  for  the  relators. 
Mr.  Kinder sley  and  Mr.  Stiuirt,  contra. 
Mr.  G.  Russell,  for  Mrs.  Bartlett. 
Mr.  Peinberton,  in  reply. 

The  Master  of  the  Bolls  : 

I  cannot  help  expressing  very  great  regret  at  the  mode  in  which 
this  matter  has  been  conducted.  The  case  is  one  of  the  most  simple 
kind  in  its  origin ;  there  was  a  charity  which  was  to  be  administered 
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Bolls  Court 

Lord 

Lakodale, 

M.R. 

[467] 


[  •468  ] 
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(1)  In  re  Gadd  (1883)  23  Ch.  D.  134, 
52  L.    J.   Ch.   396,   48    L.   T.    395; 


Thomas  v.  Williams  (1883)  24  Ch.  D. 
558,  561,  52  L.  J.  Ch.  603, 49  L.  T.  111. 
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A.-G.  by  eight  persons ;  when  those  eight  persons  were  reduced  to  four, 
Clack.  the  remaining  four  were  to  appoint  eight  other  trustees.  Some 
question  is  raised  whether  all  the  eight  were  to  be  new  trustees,  or 
whether  the  remaining  four  might  not  constitute  a  portion  of  the 
eight :  it  is  not  very  material  for  the  purposes  of  this  suit  which 
way  it  was  :  but  the  remaining  four  were  to  appoint  new  trustees. 
About  the  middle  of  the  year  1885,  there  were  four  remaining :  one 
of  those  four  had  the  misfortune  to  be  affected  by  paralysis,  in  con- 
sequence of  which,  his  mind  was,  in  some  degree  at  least,  affected ; 
and  it  had  been  considered  by  the  other  trustees,  whether  they 
ought  not  to  present  a  petition  to  the  Court,  for  the  purpose  of 
having  its  assistance  in  the  appointment  of  the  new  trustees  whom 
it  became  their  duty  to  appoint.  It  is  said,  that  they  were  advised 
that  they  had  not  sufficient  evidence  that  Mr.  F.,  who  was  the 
invalid  trustee,  was  in  such  a  state  of  mind  as  to  make  it  imperative 
upon  the  Court  to  interfere.  Those  who  adopt  that  argument  or 
[  *^69  ]  those  who  gave  that  ^advice  seem  to  have  totally  forgotten  the 
jurisdiction  which  this  Court  has,  to  interfere  in  matters  of  discretion 
in  these  cases  of  charity,  even  where  assistance  may  not  be  wanted 
in  aid  of  a  right.  At  the  time  when  things  stood  thus  with  respect 
to  the  trustees,  the  situation  of  the  property  was  such  as  to  be 
worthy  of  some  consideration ;  though  I  must  say,  that  considering 
the  nature  of  this  charity,  the  questions  which  rose  upon  it  were  of 
a  very  trifling  nature,  and  might  very  easily  have  been  settled. 
There  was  a  demand  for  costs  against  the  charity  on  the  part  of  a 
person  of  the  name  of  Bartlett,  who,  being  a  relator,  seems  also  to 
have  been  solicitor  in  the  prosecution  of  a  former  information,  upon 
which  an  order  had  been  made ;  he  had  a  considerable  demand  for 
costs,  under  an  order  which  had  been  made  in  that  suit  in  the  year 
1826;  that  suit,  however,  was  so  prosecuted,  that  the  order  was 
not,  as  it  seems,  drawn  up  till  the  year  1829.  There  was  at  the 
time  a  sum  of  8812.,  the  amount  of  rents  previously  received,  which 
remained  in  the  bank  in  which  one  of  the  trustees  was  a  partner, 
subject,  however,  to  be  called  out  by  virtue  of  bankers'  notes  which 
were  in  the  possession  of  the  solicitor  of  the  late  Lord  Devon,  who 
had  also  a  demand  for  costs ;  but  setting  aside  the  consideration  of 
the  latter  demand,  there  was  on  the  one  hand  a  demand  for  costs 
on  the  part  of  Mr.  Bartlett,  who  had  the  title  deeds  of  the  charity 
property  in  his  possession,  and  on  the  other  hand,  there  was  a  sum 
of  881Z.  lodged  in  the  bank,  and  also  a  sum  of  stock  remaining  in 
the  Bank  of  England  in  the  names  of  two  of  the  trustees,  which 
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might  have  been  a  fund  very  properly  applicable  to  the  payment  of  A..G. 
those  costs.  In  this  state  of  things,  the  information  is  filed — an  clagk. 
information,  which,  as  it  is  stated,  contained  no  imputation  of 
misconduct  against  the  trustees — which  alleged  no  misapplication 
or  nonapplication  of  the  *charity  funds— which  did  not  even  ask  for  '[  •*7o  ] 
an  account  of  the  trustees'  receipts  and  payments  on  account  of  the 
charity,  but  which  asked,  that  new  trustees  might  be  appointed, 
that  the  lien  which  was  claimed  by  Mr.  Bartlett  (if  he  had  any  lien) 
might  be  satisfied,  and  that  the  outstanding  property  belonging  to 
the  charity  might  be  got  in.  I  do  not  think  that  there  was  any 
impropriety  in  filing  that  information ;  it  seems  to  me  to  have  been 
justified  by  the  state  in  which  the  charity  then  was.  I  wish  indeed 
that  I  had  been  informed  whether,  prior  to  the  filing  of  the  infor- 
mation, application  had  been  made  to  the  remaining  trustees,  to 
see  how  far  they  would  consent  or  agree  to  do  that  which  was  right, 
without  incurring  the  expense  of  this  suit ;  as  that  is  not  stated  to 
be  so,  I  take  it  for  granted  that  no  such  prior  application  was  made, 
and  we  find  in  the  evidence  of  one  of  the  witnesses,  that  Mr.  F. 
complained  that  the  information  had  been  filed  at  the  relation 
of  his  friend  and  acquaintance,  and  that  he  considered  it  was 
unneighbourly  and  unkind — it  is  not  material  what  were  the  exact 
words ;  the  information,  however,  was  filed,  containing  no  improper 
charge  and  asking  for  nothing  which  the  situation  of  the  charity 
did  not  seem  to  require.  That  being  so,  and  considering  that  the 
trustees  were  themselves  in  a  state  of  difficulty  and  perplexity  with 
respect  to  the  appointment  of  new  trustees,  one  is  a  little  surprised 
that  they  did  not  immediately  take  advantage  of  the  information 
thus  filed,  and  ask  for  the  directions  of  the  Court,  to  relieve  them 
from  the  difficulties  under  which  they  then  laboured.  Instead  of 
that,  and  upon  their  own  power  and  authority,  they  immediately 
proceed  in  their  own  way  to  settle  these  matters  without  the  con- 
currence, guidance,  assistance  or  protection  which  the  Court  would 
certainly  have  afforded  them ;  they  come  to  some  agreement  with 
respect  to  the  claim  which  was  made  by  *Mrs.  Bartlett,  the  repre-  [  mi  ] 
sentative  of  her  husband,  and  to  the  funds  that  were  applicable  to 
the  satisfaction  of  that  claim  ;  and  they  proceed  through  the  diffi- 
culties which  beset  them,  to  the  appointment  of  new  trustees  and 
the  execution  of  a  conveyance  to  those  new  trustees.  They  state 
that  Mr.  F.,  whose  state  of  mind  had  been  a  difficulty  in  their  way 
before,  had  considerably  recovered  ;  and  they  took  upon  themselves 
and  at  their  own  risk,  to  have  it  ascertained  according  to  their  own 
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A..0.  method,  that  Mr.  F.  had  recovered  his  state  of  mind  sufficiently  to 
Clack.  enable  him  to  perform  the  act  required  of  him.  They  have  him 
examined  by  medical  persons,  and  having  satisfied  themselves  by 
this  examination,  they  determine  for  themselves  that  Mr.  F.  is  in  a 
proper  state  of  mind ;  and  shortly  after  they  were  served  with  the 
subpoena,  they  have  the  deeds  prepared,  and  have  them  executed  in 
the  beginning  of  November;  they  then  put  in  their  answer,  in 
which  they  state  what  they  have  done  in  that  respect,  but  they 
wholly  omit  to  state  that  they  have  made  any  arrangement  with 
respect  to  the  funds — they  conceal  from  the  relators  and  from  the 
Court  that  they  had  entered  into  any  arrangement  of  that  kind. 
The  case,  as  far  as  it  was  known  to  the  relators,  appeared  in  that 
respect  exactly  in  the  situation  in  which  it  was  at  the  time  when 
the  information  was  originally  filed  in  the  month  of  October ;  the 
consequence  is  this,  that  a  supplemental  information  was  filed 
stating  the  additional  fact,  which  had  been  communicated  by  the 
answer,  that  the  remaining  trustees  had  taken  upon  themselves  to 
determine  upon  the  state  of  mind  of  Mr.  F.,  and  to  determine  who 
were  the  proper  persons  to  be  appointed  new  trustees,  and  had 
actually  executed  a  deed  for  that  purpose.  The  consequence  of  this 
mode  of  proceeding  is  certainly  very  much  to  be  regretted,  and  if 
the  costs  of  this  information  were  to  fall  upon  the  charity,  it  would 
[  *472  ]  indeed  be  very  deplorable.  *The  parties  proceed  into  evidence  at 
great  length,  many  witnesses  are  examined  on  both  sides,  for  the 
purpose  of  inducing  the  Court  to  believe  what  was  or  what  was  not 
the  state  of  Mr.  F.'s  mind — whether  he  was  in  a  state  of  mind  com- 
petent to  do  the  act.  In  the  next  place  evidence  is  gone  into,  at 
very  great  length,  for  the  purpose  of  showing  that  the  persons  who 
were  selected  to  be  trustees,  were  in  all  respects  proper  persons  to 
be  trustees,  and  that  in  fact  if  they  had  been  chosen  under  the 
direction,  and  with  the  assistance  and  protection  of  the  Court, 
better  men  could  not  have  been  found.  This  cause  now  comes  to  a 
hearing,  enormous  expense  has  been  incurred,  and  the  question  is, 
what  is  to  be  done  for  the  good  of  the  charity  ?  In  the  first  place, 
I  am  of  opinion  that  with  respect  to  the  funds  there  ought  to  be 
an  inquiry,  whether  any  arrangement  has  been  made  between  the 
parties  for  the  settlement  of  the  lien,  and  if  there  has  been  such, 
whether  it  can  be  carried  into  effect,  and  whether  it  will  be  bene- 
ficial to  the  charity  that  it  should  be  carried  into  effect.  With 
respect  to  the  appointment  of  the  trustees,  the  question  no  doubt  is 
a  very  important  one.    What  is  asked  here  is,  that  the  appointment 


VOL.  XLix.]  1839.     CH.     1  BEAV.  472—474.  409 


may  be  declared  null  and  void,  and  that  it  may  be  declared  to  be  a  A.-G. 
contempt  of  Court.  Now  I  am  of  opinion  that  I  can  make  no  cla'ck. 
such  declaration  as  to  its  being  a  contempt  of  the  Court ;  but  I  am 
of  opinion,  that  the  conduct  of  the  trustees  in  making  the  appoint- 
ment of  their  own  authority,  under  all  the  circumstances  of  the 
case  and  after  the  filing  of  the  information  and  after  they  had  been 
served  with  a  subpoena,  was  on  their  part  an  extremely  improper 
act.  I  think  they  ought  to  have  put  in  their  answer  and  to  have 
stated  the  case  truly, — to  have  stated  in  their  answer,  if  they  could 
have  stated  truly,  that  Mr.  F.  was  recovered,  and  was  competent  to 
act ;  they  ought  to  have  stated  they  were  willing  to  *appoint  new  [  ♦473  ] 
trustees,  and  they  ought  then  to  have  applied  to  the  Court,  either 
that  they  might  be  at  liberty  to  appoint  new  trustees,  or  that  there 
might  be  a  reference  to  the  Master  for  that  purpose.  It  is  said 
that  an  application  might  have  been  made  on  the  part  of  the 
relators,  but  how  could  it?  Did  the  defendants  state  their  case 
fairly  and  candidly  upon  the  answer,  so  as  to  enable  the  relators  to 
do  what  would  have  been  proper  upon  such  an  occasion?  so  far 
from  it,  they  first  of  all  attempt  to  complete  the  act,  and  then  leave 
the  relators  to  such  means  as  they  had  to  get  rid  of  it,  and  also  get 
rid  of  the  deed.  I  am  of  opinion  upon  such  a  case  as  this,  that  the 
appointment  after  the  filing  of  the  information,  though  not  to  be 
considered  as  an  act  altogether  void  in  itself  (i),  did  put  the  burden 
upon  the  defendants  of  proving,  and  that  by  the  strictest  evidence, 
that  what  they  had  done  was  perfectly  right  and  proper,  and  also 
imposed  on  them  the  necessity  of  paying  the  costs  of  such  proof. 
They  choose  to  take  upon  themselves  the  risk  of  doing  that  act,  and 
of  withdrawing  the  matter  from  the  jurisdiction  of  the  Court :  as 
they  thought  fit  to  do  so,  they  are  bound  to  prove  that  that  which 
they  had  done  was  rightly  done;  and  I  am  of  opinion  that  according 
to  the  practice  of  this  Court,  the  expense  of  bringing  forward  that 
proof  should  fall  upon  them ;  and  if  the  matter  remains  in  a  state  of 
difficulty,  I  think  that  there  is  ample  authority  and  jurisdiction  for 
the  Court  to  say,  that  the  appointment  ought  not  to  stand  at  all. 
And  considering  the  whole  of  this  matter,  it  not  being  a  case  of 
persons  who  were  clearly  competent  in  respect  of  numbers,  or  in 
which  they  might  have  acted  if  they  had  all  been  competent, — con- 
sidering the  nature  of  this  case  and  the  evidence  which  has  been 
gone  into,  and  the  circumstances  attending  the  appointment,  *I  [  '474  ] 
think  they  have  not  shown  that  the  appointment  was  perfectly  right 
(1)  See  Webb  v.  Earl  of  Shaftesbury,  6  E.  E.  154  (7  Ves.  480). 
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and  proper,  and  I  am  therefore  of  opinion  that  it  ought  not  to  stand 
at  all,  but  ought  to  be  set  aside,  and  it  must  therefore  be  referred  to 
the  Master  to  appoint  new  trustees.  The  case  remains  in  the  state 
in  which  it  would  have  been  upon  the  first  information,  which,  it 
appears  to  me,  was  properly  enough  filed.  The  answer  undoubtedly 
showed  improper  conduct  on  the  part  of  the  trustees ;  and  I  think 
that  upon  that  information,  there  must  be  the  reference  which  I 
have  mentioned,  to  inquire  as  to  the  arrangement  with  Mrs. 
Bartlett,  and  to  appoint  new  trustees :  the  costs  which  have  arisen 
from  this  long  investigation  (I  do  not  say  the  costs  of  the  first 
information  but  of  the  second  information),  and  of  the  evidence 
gone  into  with  respect  to  Mr.  F.,  and  with  respect  to  the  fitness  of 
the  new  trustees,  must  be  borne  by  the  defendants ;  and  considering 
the  resolution  which  has  been  entered  into  so  improperly — that 
those  costs  are  to  be  borne  out  of  the  charity  funds — I  consider  it 
my  duty  to  take  care  that  the  costs  directed  to  be  borne  by  the 
defendants  shall  be  paid  by  them  personally ;  the  other  costs  will 
be  reserved. 

His  Lordship  afterwards  gave  leave  to  the  new  trustees  who  had 
been  appointed  to  propose  themselves  before  the  Master. 


1839. 
July  30. 

Rolls  Court 

Lord 

Langdalk, 

M.R. 

[478] 


GATH    V.    BUETON. 

(1  Beav.  478—480 ;  S.  C.  3  Jur.  817.) 

A  conditional  legacy  becomes  absolute  where  the  testator  has  released 
the  legatee  from  performing  the  obligation  which  the  condition  was  intended 
,to  secure. 

The  testator  Francis  Marris,  by  his  will  bearing  date  the  20th 
day  of  February,  1837,  amongst  other  legacies,  gave  and  bequeathed 
unto  the  plaintiff  Samuel  Gath  the  sum  of  500Z. :  and  the  said 
testator  directed  that  the  said  legacy  should  become  an  interest 
vested  in  the  said  legatee  immediately  upon  his  decease. 

On  the  23rd  of  December,  1837,  the  testator  made  a  codicil  to 
his  will,  in  the  words  following:  **I  Francis  Marris,  of,  &c.,  do 
add  this  a  codicil  to  my  annexed  will  made  and  signed  on  the  20th 
day  of  February,  1837,  containing  sixteen  sheets  and  numbered 
from  1  to  16 :  viz.  in  pages  8  and  4  of  my  will,  I  give  and  bequeath 
to  Samuel  Gath  the  sum  of  500Z.  for  his  own  sole,  separate  and 
absolute  use  and  benefit ;  on  the  1st  of  February,  1837,  I  lent 
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Samuel  Gath  2,0OOZ.,  which  was  paid  him  by  my  acceptance  of  a  oath 
bill  drawn  upon  me  at  four  months'  date,  and  accepted,  payable  bubtok. 
on  the  4th  of  June. at  Glyn,  Mills  &  Go.'s,  bankers,  London :  this 
acceptance  was  to  lie  in  the  hands  of  his  banker  in  Liverpool  until 
it  became  due,  and  he  was  to  provide  for  the  payment  of  it; 
Samuel  Gath,  becoming  involved  in  his  circumstances,  was  unable 
to  take  up  this  bill ;  as  such,  I  took  it  up  in  cash  on  the  4th  of 
June:  now  my  desire  and  will  is,  that  if  the  aforesaid  Samuel 
Gath  shall  pay  the  aforesaid  2,0OOZ.  before,  or  to  my  executors  on 
their  application  immediately  after,  my  death,  he  shall  receive  the 
legacy  of  500Z.  left  him  by  me,  but  not  otherwise." 

On  the  19th  of  March,  1888,  the  testator,  with  other  creditors  of 
Samuel  Gath,  agreed  to  take  a  composition  *of  6«.  8rf.  in  the  pound      [  **79  ] 
on  his  debt  of  2,000Z.,  and  a  rateable  share  of  two  debts  which 
were  to  be  assigned  to  trustees  for  the  benefit  of  Samuel  Gath's 
creditors,  in  full  discharge  of  his  debt  against  him. 

This  agreement  was  carried  into  effect  by  a  deed  of  the  26th  of 
April,  1888,  whereby  the  testator  released  Samuel  Gath  from  the 
debt  in  consideration  of  the  amount  of  composition  paid  and  secured. 

On  the  16th  of  May,  1888,  the  testator  died,  and  his  executors 
immediately  after  his  death  applied  to  Samuel  Gath  for  payment 
of  the  2,000Z.,  or  so  much  as  remained  unpaid. 

To  a  bill  filed  against  the  executors,  containing  the  above 
statement,  and  praying  payment  of  his  legacy  of  500Z.  with 
interest,  the  executors  filed  a  general  demurrer,  which  now  came 
on  for  argument. 

Mr,  Walker^  in  support  of  the  demurrer,  argued,  first,  that  it 
was  clear  that  the  condition  had  not  been  fulfilled ;  secondly,  that 
the  performance  of  the  condition  had  not  become  impossible,  for  the 
legatee  might  still  pay  to  the  executors  of  the  testator  the  portion 
of  the  2,000Z.  now  remaining  unpaid;  and  thirdly,  that  having 
regard  to  the  nature  of  the  condition  and  to  the  circumstances, 
especially  the  mention  of  the  insolvency  of  the  legatee  in  the 
codicil,  it  was  evident  that  there  had  been  no  dispensation  or 
waiver  of  the  condition  imposed  by  the  codicil. 

He  also  argued  that  the  testator  had  only  intended  to  release  his 
debtor,  qua  debtor,  and  not  as  a  person  who  was  to  take  a  bounty 
under  his  will,  upon  the  condition  of  reimbursing  the  testator's 
estate  the  money  *which  had  been  paid  by  him  on  account  of  the       [  •^so  ] 
legatee.     He  cited  Smith  v.  Cowdery,  Stanton  v.  Knight. 
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Mr.  James  Booth,  in  support  of  the  bill,  was  not  called  on  by 
the  Court. 

The  Master  of  the  Bolls: 

I  think,  upon  the  true  construction  of  this  will  and  codicil,  and 
having  regard  to  what  the  testator  afterwards  did,  that  this  legacy 
is  still  payable.  He  had  become  a  creditor  of  this  legatee  to  the 
amount  of  2,0002.,  and  he  directed,  that  if  the  2,000/.  should  be 
paid  the  legatee  was  to  receive  the  5001.  I  apprehend  that  he 
might,  if  he  had  chosen,  immediately  afterwards  have  forgiven 
this  debt  altogether ;  and  if  he  had  done  so,  I  think  this  legacy 
would  have  been  payable.  He  joined  in  the  composition  deed, 
and  forgave  the  debt  on  certain  conditions;  and  under  these 
circumstances,  I  think  that  this  legacy  is  still  payable,  and  the 

Demurrer  must  therefore  be  ovemded. 


1839. 
July  26. 

RoUs  Qmrt. 

Lord 

Lanodale, 

M.R. 

[483] 


[  ^^84  ] 


LEE    V.    FERNIE. 

(1  Beav.  483—491.) 

A.  B.,  being  desirous  of  voluntarily  settling  property  on  the  female 
descendants  then  in  existence  of  C.  D.,  by  deed  reciting  this  desire  and  that 
certain  persons  therein  named  were  the  only  descendants  then  in  life  of 
CD.,  settled  a  part  of  the  property  on  the  persons  so  named,  and  reserved 
to  himself  a  power  of  appointing  the  remaining  part  of  the  property  amongst 
such  several  persons  before  named,  which,  in  default  of  appointment,  was 
given  to  those  several  persons  named ;  he  afterwards  discovered  that  there 
were  other  descendants  in  existence  of  C.  D.,  who  had  been  omitted,  and, 
to  remedy  the  omission,  he  appointed  a  part  of  the  fund  to  an  object  of  the 
power,  upon  his  executing  bonds  for  the  payment  to  the  pereons  newly 
discovered,  of  the  amount  when  received  :  Held,  that  the  appointment  was 
void,  and  that  the  Court  would  not,  in  a  suit  to  have  the  rights  of  the 
parties  to  the  appointed  fund  declared,  determine  whether  the  case  was  such 
as  to  entitle  the  parties  to  have  the  settlement  reformed  according  to  the 
intention  of  the  settlor. 

Jean  Law  executed  a  deed  of  entail  in  1703,  and  a  deed  of 
ratification  and  confirmation  in  1707,  whereby,  subject  to  certain 
limitations  of  the  Lauriestown  *and  Eandlestown  estates,  which 
failed  on  the  death  of  her  great  grandson  Francis  J.  W.  Law 
without  issue,  "  she  obliged  her  other  nearest  heirs  whatsoever  to 
sell  those  estates,  and  apply  the  produce  amongst  the  children 
of  her  seven  children,  giving  one  seventh  to  each  stock." 

Francis  J.  W.  Law  having  become  entitled  to  these  estates, 
he,  by  a  deed  dated  the  24th  of  December,  1821,  reciting  the  deeds 
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of  1703  and  1707,  and  that  he  was  seised  of  the  estate  in  fee  simple,  leb 
unfettered  by  the  reservations,  provisions,  conditions,  limitations  fbrnie. 
and  restrictions  contained  in  the  deed  of  entail;  and  further 
reciting  that  he  was  advised  that  the  said  ratification  and  obligation 
executed  by  Jean  Law  had  become  lapsed  by  the  operation  of 
prescription,  but  that  he  was  nevertheless  desirous  of  carrying 
the  intentions  of  the  said  Jean  Law  into  effect  with  respect  to 
such  of  the  female  descendants  of  the  said  Jean  Law  as  were  then 
in  existence,  viz.,  the  female  descendants  of  Andrew  Law  the  fourth 
son  of  Jean  Campbell,  of  William  Law  her  second  son,  and  the 
descendants  of  Margaret  Hay  (all  the  female  descendants  of  the 
other  children  of  Jean  Campbell  having  failed) ;  it  was  witnessed, 
that  Francis  J.  W.  Law  conveyed  the  estate  to  trustees,  in  trust  to 
sell,  and  make  certain  payments,  and  invest  the  residue ;  and  after 
reserving  to  himself  a  life  interest  therein,  he  gave  one  seventh 
"  to  James  Hugh  Grandison  and  George  Fernie,  being  the  only 
descendants  then  in  life  of  the  said  Andrew  Law :  "  he  then  gave 
other  portions  of  the  fund  to  other  persons  specifically  named; 
and  he  reserved  to  himself  the  power  of  appointing  two  sevenths 
and  two  fourths  of  one  seventh  of  the  fund  '*  to  and  amongst  the 
several  persons  therein-before  named,"  in  such  proportions  as  he 
the  said  Francis  J.  W.  Law  should  appoint;  and  in  default  of 
appointment  *this  portion  was  given  over  to  the  persons  to  whom  [  *iBB  ] 
the  other  part  of  the  fund  had  already  been  given. 

After  the  execution  of  this  deed,  it  turned  out  that  James  Hugh 
Grandison  and  George  Fernie  were  not  the  only  descendants  then 
in  life  of  the  said  Andrew  Law ;  and  that  George  Fernie  had  two 
brothers  and  two  sisters,  namely,  Eobert  Fernie,  James  Fernie, 
Margaret  Mills,  and  Jane  Fernie. 

By  a  deed  dated  the  25th  of  November,  1825,  Francis  J.  W. 
Law  appointed  to  certain  persons,  who  were  objects  of  the  power, 
a  portion  of  the  two  sevenths  and  one  half  of  another  one  seventh 
of  the  purchase-money  of  the  estate,  which  had  then  been  sold ; 
and  he  appointed  all  the  residue  thereof  to  James  Hugh  Grandison, 
for  his  absolute  use  and  benefit.  This  deed  contained  a  power  of 
revocation  and  new  appointment  of  the  funds  thereby  appointed. 

By  arrangement  between  Francis  J.  W.  Law  and  James  Hugh 
Grandison,  the  latter  on  the  same  day  executed  to  the  four  persons 
who  had  been  omitted  in  the  deed  of  December,  1821,  bonds 
conditioned  for  the  payment  to  them  of  certain  sums  of  money  as 
next  mentioned.    By  the  first  of  such  bonds,  dated  the  25th  of 
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Lee  November,  1825,  James  Hugh  Grandison  became  bound  in  the 
fernie.  penalty  of  1,200L  to  Robert  Fernie,  with  a  condition,  whereby, 
after  reciting  the  deeds  of  December,  1821,  and  November,  1825, 
-and  ''  that  although  the  said  trust  disposition  was  made  by  the  said 
Francis  J.  W.  Law  upon  the  express  principle  and  for  the  declared 
purpose  of  providing  for  the  existing  descendants  of  his  great 
grandmother  Jean  Law  in  the  female  line,  out  of  the  produce  of 
the  said  lands  and  hereditaments,  yet  it  then  appeared,  that 
[usci]  through  inadvertence  or  want  of  information,  four  *of  such 
descendants,  to  wit,  the  said  Bobert  Fernie,  James  Fernie, 
Margaret  Mills  and  Jane  Fernie,  were  wholly  unprovided  for  by 
the  said  trust  deed ;  and  further  reciting  that  the  said  Francis 
John  William  Law,  being  unable  to  supply  the  said  omissions  out 
of  those  shares  of  the  said  trust  fund  which  wore  subject  to  his 
appointment,  consistently  with  the  terms  of  the  said  power,  and 
the  said  James  Hugh  Grandison  being  anxious  that  the  said  trust 
disposition  should  not  be  impeached  on  account  of  such  omission, 
and  that  the  wish  and  intention  of  the  said  Francis  John  William 
Law  should  be  to  a  certain  extent  fulfilled,  he  the  said  James 
Hugh  Grandison  had  voluntarily  determined  to  appropriate  and 
settle  one  moiety  of  the  residuary  fund  aforesaid  appointed  to  or 
in  favour  of  him  the  said  James  Hugh  Grandison  by  the  said  deed 
poll  or  instrument  of  appointment,  unto  and  for  the  benefit  of  the 
said  Bobert  Fernie,  James  Fernie,  Margaret  Mills,  and  Jane 
Fernie,  in  equal  shares;  and  in  further  performance  of  such 
determination,  had  entered  into  the  above  written  bond  or 
obligation,  subject  to  the  condition  thereinafter  expressed;  the 
condition  of  the  said  bond  was  declared  to  be,  that  if  the  said 
J.  H.  Grandison,  his  heirs,  executors  or  administrators,  should, 
immediately  upon  or  within  one  calendar  month  after  the  actual 
transfer  should  have  been  made  to  him  or  them,  fully  and  abso- 
lutely of  the  residuary  share  of  and  in  the  trust  monies  and 
securities  so  appointed  to  him  in  and  by  the  said  deed  poll  of 
appointment  of  the  25th  day  of  November  then  instant,  well  and 
truly  pay  or  cause  to  be  paid  unto  the  said  Bobert  Fernie,  his 
executors,  administrators  or  assigns,  in  case  the  said  Bobert  Fernie 
should  have  survived  the  said  F.  J.  W.  Law,  but  in  case  the  said 
Bobert  Fernie  should  have  died  in  the  lifetime  of  the  said 
F.  J.  W.  Law,  leaving  issue  him  surviving,  and  who  should  have 
[■  •437  ]  survived  the  said  F.  J.  W.  Law,  *then  if  the  above  bounden  James 
H.  Grandison,  his  heirs,  executors  or  administrators,  should  pay 
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or  cause  to  be  paid  unto  such  issue  of  the  said  Robert  Fernie,  if  Lee 
more  than  one,  in  equal  shares  and  proportions,  such  a  sum  of  p^  ^'^^^ 
lawful  money  of  Great  Britain,  not  exceeding  the  sum  of  600f.,  as 
should  be  equivalent  to  one  full  and  equal  eighth  part  or  share  of 
the  monies,  stocks,  funds  or  securities  which  should  become  trans- 
ferable and  be  transferred  to  the  said  James  Hugh  Grandison,  his 
executors  or  administrators,  by  virtue  of  or  under  the  said  deed  of 
appointment,  such  sum  of  money  to  be  accepted  by  the  said  Bobert 
Fernie,  his  executors,  administrators  or  assigns,  or  his  or  their 
issue,  in  full  satisfaction  of  his  or  their  claims  and  demands  upon 
the  before- mentioned  estate  or  the  proceeds  thereof,  under  the 
said  deed  of  ratification  and  obligation  executed  by  the  said  Jean 
Campbell  as  aforesaid,  or  otherwise  howsoever,  the  said  bond  should 
be  void,  otherwise  should  remain  in  full  force,  virtue  and  effect." 

Similar  bonds  were  given  to  James  Fernie,  Margaret  Mills,  and 
Jane  Fernie. 

The  bonds,  when  executed,  were  delivered  by  Francis  J.  W.  Law 
to  his  solicitor,  with  directions  to  him  not  to  deliver  the  same  to 
the  respective  obligees  therein  named,  until  James  Hugh  Grandison 
should  be  in  the  actual  possession  of  the  funds  to  which  he  was  to 
become  entitled  under  the  deed  of  appointment. 

This  bill  was  filed  by  two  of  the  trustees  of  the  deed  of  December, 
1821,  to  have  the  rights  of  the  parties  declared  as  to  a  sum  of 
8,2052.  6«.  3rf.,  Three  per  cent.  Reduced,  part  of  the  purchase- 
money,  which  had  been  reserved  to  answer  doubtful  claims,  and 
particularly  the  claims  of  parties  under  the  deed  of  appointment 
of  November,  ^1825,  and  the  bonds  given  by  Grandison  to  the  four  |-  .^gg  j 
persons  named. 

Mr.  Peviherton  and  Mr.  Bacon,  for  the  plaintiffs,  and  Mr. 
Tinney,  Mr.  Oirdlestone  and  Mr.  Jeremy^  for  other  parties, 
contended,  that  though  Grandison  was  an  object  of  the  power, 
and  an  appointment  to  him  unfettered  with  any  condition  would 
have  been  good,  yet,  the  appointment,  having  been  made  on  the 
understanding  that  the  appointed  fund  should  be  handed  over  to 
persons  who  were  not  objects  of  the  power,  was  invalid :  it  was  an 
attempt  to  do  indirectly,  that  which  Francis  J.  W.  Law  had  not 
the  power  of  doing  directly. 

Mr.  Richards  and  Mr.  Olasae,  for  the  obligees  of  the  bonds, 
contended  that  the   settlor  of  the  property  clearly  intended  to 
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Lee        include  them  in  the  deed  of  December,  1821,  and  to  secure  them 
Femtie.      ^   portion   of    the   property.     *     *     That  a  *power   reserved  by 
[  *^89  ]      the  owner  of  the  estate  making  a  voluntary  settlement  should  be 
construed  liberally:  Maddison  v.  Andrew  (i).     *     *     * 

Mr.   Kindersley,   Mr.   Sidebottovi,  and  Mr.   Moor  for  other 
parties. 

Mr.  Pemberton,  in  reply. 

The  Master  op  the  Eolls: 

It  appears  that  Francis  J.  W.  Law,  having  become  entitled  to 
the  property  or  conceiving  himself  to  be  entitled  to  it,  executed 
this  deed  of  December,  1821 ;  and  there  can  be  no  doubt  but  that 
he  intended  to  provide  for  all  the  descendants  of  Jean  Law  there 
referred  to :  he  thought  he  had  discovered  them  all,  and  he  intended 
to  provide  for  all ;  but  referring  to  them  by  name,  he  made  this 
provision  for  them  (his  Lordship  stated  it),  and  retaining  to  himself 
the  power  of  appointing  two  sevenths  and  two  fourths  of  one  seventh 
"  to  and  amongst  the  several  persons  thereinbefore  named ;  "  the 
persons  before  named,  and  no  others,  were  the  persons  to  whom  he 
reserved  the  power  of  appointing  this  portion  of  the  fund,  and  in 
default  it  was  settled  in  the  manner  there  mentioned. 

Some  time  after  the  execution  of  this  deed,  he  discovered  that 
he  had  not  provided  for  all  the  persons  he  intended — he  discovered 
four  other  persons,  the  brothers  and  sisters  of  George  Fernie  ;  and 
he  then  executed  the  deed  of  November,  1825,  and  he  appointed 
[  •490  ]  a  portion  *of  the  fund  to  Grandison  absolutely.  I  think  that  on 
this  deed  there  is  nothing  to  show  that  the  appointment  was  not 
good,  because  it  was  made  to  persons  all  of  whom  were  named  in 
the  deed  of  1821.  On  the  same  day  on  which  the  deed  was 
executed,  four  bonds  were  executed  by  Grandison  to  the  four 
persons  who  had  been  discovered  to  be  the  descendants  of  Jean 
Law,  which  recites  (2) — (his  Lordship  read  the  words). 

Mr.  Law  did  not  think  fit  to  rely  upon  that  appointment  and 
that  voluntary  disposition,  and  therefore  he  took  these  several 
obligations  from  Mr.  Grandison,  that  he  would,  after  the  transfer 
and  payment  was  made  to  him,  pay  the  several  sums  of  money 
to  the  several  persons  to  whom  the  bonds  were  given.  What 
then  was  this,  but  an  intention  on  the  part  of  Mr.  Law  to  make 
the  appointment  substantially  and  in  effect  for  the  benefit  of 
(1)  1  Ves.  Sen.  60.  (2)  Sic. 
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persons  not  before  named  in  that  deed?    That  clearly  was  his         Leb 

V. 

intention,  and  having  made  an  appointment  in  favour  of  Mr.  febnib. 
Grandison,  he  immediately  subjects  him  to  these  several  obliga- 
tions,— that  is,  he  was  intending  to  do  indirectly,  that  which  he 
had  been  advised  he  could  not  do  directly.  Now,  it  certainly  seems 
a  hard  thing  that  he,  the  author  of  this  gift  and  the  owner  of 
this  property,  could  not  do  this ;  but  he  had  declared  a  trust — he 
had  said  that  it  should  belong  to  certain  persons — that  the  power 
he  had  reserved  should  be  exercised  for  the  benefit  of  certain 
persons  only :  and  I  quite  agree  with  those  who  advised  him,  that 
it  was  not  competent  for  him,  of  his  own  authority,  to  alter  that 
destination  of  his  property. 

With  respect  to  the  bonds,  I  do  not  think  it  very  clearly  appears 
in  evidence  what  was  done  with  them.  I  think  they  were  received 
by  the  testator  and  then  deposited  with  the  solicitor ;  there  they 
still  remain.  *Mr.  Grandison,  therefore,  was  not  to  have  this  [  *^9i  ] 
obligation  imposed  upon  him,  till  the  gift  took  effect,  according  to 
the  directions  of  the  deed.  Now  it  is  said,  and  it  has  been 
certainly  very  ingeniously  argued,  that  Mr.  Law  himself  would 
have  been  entitled  to  have  had  this  settlement  corrected:  I  will 
not  say  that  he  might  not;  but  that  is  not  the  question  now 
before  me;  the  only  question  is,  whether,  taking  the  deed  as  it 
is,  the  power  was  duly  executed.  I  am  of  opinion  that  the  power 
was  not  duly  executed  and  that  I  cannot  act  upon  any  notion 
that  I  might  form  in  this  suit,  where  the  question  is  not  agitated, 
how  that  settlement  would  have  been  dealt  with  if  the  question  had 
been  raised,  or  whether  it  would  have  been  corrected  if  a  proper 
case  had  been  made  out. 

The  next  point  is  upon  what  took  place  afterwards.  An  offer 
seems  to  have  been  made,  that  if  the  parties  would  agree  to  accept 
what  was  intended  for  them  by  Mr.  Fernie  within  a  limited  time, 
they  should  have  it.  It  is  exceedingly  to  be  lamented  that  they 
did  not  accept  that  offer ;  but  in  consequence  of  that  offer  not 
having  been  accepted,  it  became  necessary  to  institute  this  suit, 
to  try  the  strict  rights  between  the  parties :  this  diminishes  the 
regret.  It  is  clear  Mr.  Law  meant  this  for  them,  and  it  is  painful 
to  see  them  deprived  of  it ;  but  having  refused  to  accept  that  which 
was  offered,  they  must  now  be  content  to  abide  by  that  which 
the  law  gives  them.  I  am  of  opinion  that  the  power  is  not 
duly  executed,  and  the  property  therefore  goes  as  in  default  of 
appointment ;  all  parties  should,  however,  have  their  costs. 

R.R. — VOL.  XLIX.  27 
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[493] 


BOSWELL   V.   TUCKER. 

(1  Beav.  493—494.) 

The  provisional  assignee  of  an  insolvent  debtor  having  been  made  a 
defendant  to  a  suit  by  a  mortgagee  to  foi-eclose  the  insolvent  and  those 
claiming  under  him :  Held»  to  be  entitled  to  his  costs,  to  be  paid  by  the 
plaintiff,  \vho  was  to  add  them  to  his  security. 

This  was  a  bill  for  foreclosure:  the  mortgagor  had  taken  the 
benefit  of  the  Insolvent  Debtors'  Act,  and  no  creditor's  assignee 
having  been  appointed,  Mr.  Sturgis,  the  provisional  assignee  of 
the  insolvent  debtor,  was  made  a  party  defendant. 

By  his  answer  he  stated,  "  that  he  did  not  claim  any  right  or 
interest  in  the  matters  in  question  in  this  suit,  other  than  such  (if 
any)  as  might  be  vested  in  him  as  such  provisional  assignee  as 
aforesaid,  in  trust  for  the  benefit  of  the  creditors  of  the  said 
insolvent  debtor ;  "  and  submitted,  ''  that  he  was  entitled  to  be 
paid  by  the  said  complainant,  or  in  such  other  manner  as  this 
Court  might  be  pleased  to  direct,  all  the  costs,  charges  and  expenses 
incurred  by  him  in  respect  of  this  suit." 


Mr.  Reynolds^  for  Mr.  Sturgis,  asked  that  the  plaintiff  might  be 
ordered  to  pay  his  costs  of  suit,  on  the  authority  of  Pcakew.  Gibbon  (i), 
[  ♦494  ]        Woodward  v.  Haddon  (2),  *and  Weaving  v.  Count  (3).     *     *     * 

Mr.  Pemberton  and  Mr.  Hallett,  for  the  plaintiff. 
Mr.  Kindersley  and  Mr.  Goodeve,  for  other  parties. 

The  Master  of  the  Bolls  : 

I  think  I  must  allow  these  costs,  though  I  confess  I  do  not 
perfectly  understand  the  reasoning  of  the  cases  cited.  It  would  be 
perfectly  right  in  a  case  where  it  is  clear  that  the  assignee  has 
nothing  in  his  hands  to  pay  his  costs.  Even  if  he  should  after- 
wards receive  any  assets,  it  would  seem  that  they  would  be  the 
proper  fund  out  of  which  to  pay  his  costs.  I  give  the  costs 
because  the  cases  authorise  it. 

The  common  decree  for  a  foreclosure  was  made,  and  it  was 
ordered  that  the  plaintiff  should  pay  Sturgis's  costs,  and  add  them 
to  his  security. 


(1)  2  Rufis.  &  My.  354. 

(2)  4  Sim.  606. 


(3)  0  Sim.  439. 
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LINDO   V.   LINDO(l).  i839. 

(1  Beav.  496-508 ;  S.  C.  8  L.  J.  i^N.  S.)  Ch.  284.)  

A  release,  though  unlimited  in  its  terms,  held,  from  the  redkals  and 
context,  to  operate  only  as  to  a  particular  sum  mentioned  in  the  recitals.         Langdalb 

An  intestate  at  his  death  was  indebted  to  D.  M.  in  1 ,687/. ;  disputes,  ^  r; 

however,  arose  between  the  administi-ator  and  next  of  kin  as  to  the  legality  r  ^^g  -i 
of  the  debt,  and  an  agreement  was  come  to  between  them  and  the  brother 
of  the  intestate,  whereby,  reciting  that  all  the  property  had  been  got  in 
and,  excluding  the  disputed  debt,  amounted  to  533/. ;  that  doubts  having 
arisen  as  to  the  validity  of  that  debt,  and  that  being  desirous  of  maintaining 
the  good  fame  and  character  of  the  deceased,  the  three  parties  had  agreed 
to  waive  all  questions  as  to  the  validity  of  the  debt,  and  raise  a  fimd  to 
make  good  the  deficiency ;  that  the  next  of  kin  had  agreed  to  '*  relinquish 
all  claim  to  any  residue  or  surplus ;  '*  that  the  intestate's  brother  should 
furnish  384/.  towards  payment  of  the  debt,  and  the  administrator  should 
make  good  all  the  residue.  It  was  witnessed  that  the  next  of  kin  released 
to  the  administrator  all  his  right,  &c.,  to  the  personal  estate  of  the  intestate, 
as  his  next  of  kin  or  otherwise,  the  brother  covenanted  to  pay  his  part,  and 
the  administrator  covenanted  to  pay  the  residue  out  of  his  own  money,  and 
also  to  pay  all  other  debts,  &c.  of  the  intestate.  The  debt  was  paid,  and 
other  funds  afterwards  fell  in  to  the  intestate's  estate :  Held,  that  the 
administrator  was  not,  under  the  release,  entitled  thereto. 

David  Lindo  in  his  lifetime  carried  on  business  in  partnership 
with  his  brother  Abraham  Lindo,  and  Moses  da  Costa  Lindo :  he 
died  intestate  in  1819,  leaving  his  father,  Moses  Lindo,  his  sole 
next  of  kin,  whereupon  Moses  da  Costa  Lindo,  on  the  renunciation 
of  Moses  Lindo,  became  his  administrator. 

David  Lindo,  at  his  death,  was  indebted  to  several  persons,  and, 
amongst  others,  to  Daniel  Mocatta,  in  the  sum  of  1,687Z.  10^.,  as 
acceptor  of  three  bills  of  exchange ;  this  sum  had  been  lent  by 
Daniel  Mocatta  to  David  Lindo,  to  enable  him  to  pay  losses 
incurred  by  him  in  speculations  in  the  funds,  which  were  stated 
to  have  been  of  an  illegal  nature.  Moses  da  Costa  Lindo  was  to 
become  surety  for  this  sum,  and  for  that  purpose  he  indorsed  these 
bills.  David  Lindo,  by  a  memorandum,  authorised  and  enjoined 
his  representatives  to  pay  Moses  da  Costa  Lindo  all  that  might  be 
due  in  respect  thereof. 

The  assets  of  the  intestate,  David  Lindo,  were  possessed  by  his  [  ^^7  ] 
administrator,  Moses  da  Costa  Lindo,  who  paid  all  the  claims 
thereon,  except  the  debt  due  to  Daniel  Mocatta,  and  there  then 
remained  in  the  hands  of  the  administrator  a  balance  of  458/.  Is,  8d. ; 
but  supposing  the  debt  due  to  Daniel  Mocatta  to  be  payable  out  of 
the  assets  of  David  Lindo,  his  estate  would  have  been  considerably 

(1)  Turner  v.  Turner  (1880)  14  Ch.  D.      67  L.  J.  Gh.  454,  78  L.  T.  666,  C.  A. 
829;  In  re  Perkins  [1898]  2  Ch.  182, 

27—2 
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LiNDo       deficient.     Moses  da  Costa  Lindo  having  furnished  Moses  Lindo 

V, 

Lindo.  with  an  account  of  the  estate  of  the  intestate,  in  which  he  included 
the  debt  due  to  Daniel  Mocatta,  and  thus  showing  a  deficiency, 
Moses  Lindo  objected  thereto,  and  insisted  on  having  that  item 
struck  out,  alleging,  that  the  sum  was  not  a  legal  debt  which  could 
be  recovered  against  the  estate  of  David  Lindo,  and  that  it  ought 
not,  therefore,  to  be  charged  against  his  estate.  Considerable 
discussion  took  place  on  the  matter,  and  ultimately  the  objected 
item  was  struck  out,  and  another  account  omitting  it  rendered; 
the  parties  seemed  to  have  come  to  an  arrangement,  by  which  it 
was  agreed,  that  the  balance  of  458Z.  Is.  8d.  should  be  applied 
toward  payment  of  the  1,687/.  10«.,  and  that  Moses  da  Costa  Lindo 
and  Abraham  Lindo  should  pay  the  remainder.  The  debt  due  to 
Daniel  Mocatta  was  accordingly  charged  in  the  books  of  Abraham 
Lindo  and  Moses  da  Costa  Lindo  to  the  brokerage  account  as  a  loss, 
and  a  sum  of  458Z.  7«.  8d.  was  carried  to  the  credit  of  Moses  Lindo 
in  a  cash  account  kept  with  Abraham  Lindo  and  Moses  da  Costa 
Lindo,  and  the  same  amount  was  charged,  in  the  account  of  David 
Lindo's  estate,  as  a  payment  to  Moses  Lindo. 

These  entries  were  made  on  the  6th  of  March,  1820,  and  on  the 
same  day  an  entry  was  made  in  one  of  the  books  of  account  of 
Abraham  Lindo  and  Moses  da  Costa  Lindo,  by  one  of  their  clerks, 
stating  the  agreement  already  mentioned ;  this  entry  was  signed  by 
[  *i\)S  ]  Moses  Lindo  to  signify  his  approval  of  it,  he  thereby  ***  giving  up 
all  claims  and  pretensions  whatsoever  against  the  said  Moses  da 
Costa  Lindo  as  administrator  of  his  late  son,  458Z.  Is.  8(1.''  This 
entry  was  alleged  to  have  been  made  without  the  concurrence  of 
Moses  da  Costa  Lindo. 

T^e  agreement  was  carried  into  effect  by  an  indenture,  dated  the 
17th  of  March,  1820,  and  made  between  Moses  Lindo  of  the  first 
part,  Abraham  Lindo  of  the  second  part,  and  Moses  da  Costa  Lindo 
of  the  third  part ;  and  after  reciting  the  partnership,  the  death  of 
David  Lindo,  and  that  letters  of  administration  were  obtained  by 
Moses  da  Costa  Lindo,  upon  the  renunciation  of  his  father,  his  sole 
next  of  kin,  ''  and  that  the  said  Moses  da  Costa  Lindo  had, 
under  and  by  virtue  of  the  said  letters  of  administration,  collected, 
got  in  and  received  and  converted  into  money  all  the  outstanding 
property  and  effects  of  the  said  David  Lindo  ;  "  and  after  reciting 
the  debt  due  from  David  Lindo  to  Daniel  Mocatta,  upon  bills  which 
were  not  then  due,  it  recited  as  follows :  "And  whereas  the  assets 
of  the  said  David  Lindo  come  to  the  hands  of  the  said  Moses  da 


VOL.  XLTX.]  1839.     CH.     1  BEAV.  498—499.  42 

Costa  Lindo  as  administrator  as  aforesaid,  and  which  are  all  the  t.indo 
assets  of  the  said  David  Lindo,  will  be  more  than  sufiScient  to  likdo. 
answer  and  pay  his  debts  and  funeral  and  testamentary  expenses, 
exclusive  of  the  said  three  acceptances,  by  the  sum  of  533/.  Is.  8tf., 
which  sum  of  533Z.  7a.  8d.  would,  therefore,  in  case  no  claim  in 
respect  of  such  acceptances,  go  to  and  become  the  property  of  the 
said  Moses  Lindo,  as  his  sole  next  of  kin ;  and  whereas  doubts 
have  arisen,  whether  the  said  bills  of  exchange  are  valid  and  legal 
charges  against  the  estate  of  David  Lindo,  the  consideration  thereof 
being  monies  borrowed  for  the  purpose  of  paying  differences  upon 
stock  transactions  prohibited  by  the  statute  7  Geo.  II. ;  but 
inasmuch  as  all  the  parties  to  this  indenture  are  desirous  of 
maintaining  and  holding  up  the  good  fame  *and  character  of  [  *^99  ] 
David  Lindo  and  discharging  his  debts  in  full,  they  have  mutually 
and  reciprocally  agreed  with  each  other  to  waive  all  questions 
respecting  the  validity  of  such  bills  of  exchange  and  the  considera- 
tion thereof,  and  to  raise  a  fund  for  making  good  the  deficiency  of 
the  assets  of  David  Lindo,  in  manner  following ;  that  is  to  say, 
that  Moses  Lindo  should  relinquish  all  claims  to  any  residue  or 
surplus  of  the  estate  and  effects  of  David  Lindo  as  his  next  of 
kin ; "  and  that  Abraham  Lindo  should  pay  or  allow  in  account 
to  Moses  da  Costa  Lindo,  the  sum  of  384Z.  28.  towards  the  payment 
and  discharge  of  the  said  debts ;  that  Moses  da  Costa  Lindo  should 
pay  and  make  good  all  the  residue  of  such  debts,  and  of  the  funeral 
and  testamentary  expenses  of  David  Lindo ;  and  that  a  sum  of 
384Z.  28.  should  be  applied  as  before  mentioned,  out  of  the  monies 
in  the  hands  of  Moses  da  Costa  Lindo  belonging  to  Abraham  Lindo, 
as  his  share  of  the  partnership  profits.  It  was  witnessed,  that 
Moses  Lindo,  Abraham  Lindo  and  Moses  da  Costa  Lindo  mutually 
covenanted  with  each  other,  that  they  would  together  raise  a  fund 
for  payment  and  discharge  of  all  the  debts  and  funeral  and  testa- 
mentary expenses  of  David  Lindo  in  manner  and  in  the  proportions 
before  mentioned:  and  Moses  Lindo,  in  consideration  of  the 
natural  love  and  affection  which  he  had  and  bore  to  David  Lindo 
during  his  life,  and  of  the  respect  which  he  then  bore  to  his  memory, 
and  in  consideration  of  the  covenant  and  agreement  of  Moses  da  Costa 
Lindo  thereinafter  contained,  remised,  released  and  quitted  claim 
unto  Moses  da  Costa  Lindo,  and  to  all  and  every  future  personal 
representative  or  representatives  of  David  Lindo,  all  his  right  and 
interest,  property,  benefit,  claim  and  demand,  of,  in  or  to  the 
personal  estate  and  effects  of  David  Lindo,  as  next  of  kin  of  David 
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LiNDo  Lindo,  or  otherwise  howsoever :  and  Abraham  Lindo  covenanted 
LiNDo.  with  Moses  da  Costa  Lindo  to  contribute  towards  the  liquidation  of 
the  debts,  &c.,  of  David  Lindo,  and  of  the  said  three  several  bills 
[  *500  ]  of  exchange,  *the  sum  of  884Z.  2^. :  and  Moses  da  Costa  Lindo, 
in  consideration  of  the  release  thereinbefore  contained  on  the 
part  of  Moses  Lindo  and  of  the  covenant,  &c.  of  Abraham 
Lindo,  covenanted  with  Moses  Lindo  and  Abraham  Lindo,  that  he 
would,  by  means  of  the  assets  of  David  Lindo  come  to  his  hands  as 
administrator  as  aforesaid,  and  of  the  sum  of  884Z.  2^.  so  agreed  to 
be  paid  and  contributed  by  Abraham  Lindo,  and  as  to  the  residue, 
by  and  out  of  his  own  monies,  pay  the  said  three  several  bills  of 
exchange  when  due,  and  all  other  the  just  and  lawful  debts  of 
David  Lindo,  and  his  funeral  and  testamentary  expenses ;  and  it 
was  thereby  provided,  that  Moses  da  Costa  Lindo  should  not  be 
compelled  to  pay  any  claims  in  respect  of  any  speculations  in  the 
funds,  or  any  other  species  of  gambling  prohibited  by  statute. 

The  three  bills  of  exchange  were  duly  paid  by  Moses  da  Costa 
Lindo. 

In  January,  18S7,  upon  the  death  of  David  Lindo's  mother, 
a  sum  of  1,833/.  6«.  8rf.  3  per  cent.  Consols  fell  into  the  estate  of 
David  Lindo,  which  his  administrator  became  entitled  to  receive. 

This  bill  was  filed  for  the  administration  of  the  estate  of  Moses 
Lindo  who  had  died,  and  it  raised  the  question  whether,  under  the 
general  terms  of  the  release  of  1820,  Moses  da  Costa  Lindo  was 
entitled  to  retain  this  1,383/.  6^.  Sd.  stock  for  his  own  benefit,  or 
held  it  in  trust  for  the  next  of  kin  of  David  Lindo  ;  and  all  parties, 
waiving  the  objection  of  form,  concurred  in  having  the  question 
now  decided. 

Mr.  Pemberton  and  Mr,  L.  Lowndes,  for  the  plaintiff,  contended, 
that  the  sum  of  1,333Z.  68.  8d.  Consols  belonged  to  the  next  of  kin 
of  David  Lindo,  and  now  formed  part  of  the  estate  of  Moses  Lindo; 
that  although  the  release  itself  was  general  and  unlimited  in  its 
[  •501  ]  terms,  *yet  its  generality  must  be  restrained  by  the  recitals  and 
the  context,  so  as  to  effectuate  the  manifest  intention  of  the 
parties ;  Ilamsden  v.  Hylton  (i)  ;  and  that  its  operation  must  be 
limited  to  that  portion  of  David  Lindo's  estate  which  was  recited 
to  be  all  his  assets.     *     *     * 

Mr.  Kindersley,  Mr.  W.  C.  L.  Keene  and  Mr.  F.  Goldsmid,  for 
defendants  in  the  same  interest.     *     *     * 

(1)  2  Yes.  Sen.  309. 
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Mr.  O.  Richards  and  Mr,  HeathfieW,  contra,  contcmded,  that        Likdo 
by  the  operation  of  the  deed  of  the  17th  of  March,  1820,  Moses  da       lindo. 
Costa  Lindo  became  entitled,  beneficially,  to  all  the  estate  whatever 
of  David ;  or  at  least  that  he  was  entitled  to  recoup  himself  the 
monies  paid  by  him  in  discharge  of  the  bills.     »     *     * 

Mr.  PemherUm,  in  reply.  [  ^^  ] 

The  Master  of  the  Rolls  : 

The  question  in  this  case  depends  on  the  construction  which 
ought  to  be  given  to  the  deed  of  the  17th  of  March,  1820.  The 
deed  was  executed  under  the  following  circumstances :  It  appears 
that  David  Lindo  was  a  son  of  Moses  Lindo,  the  testator  in  the 
cause :  he  was  engaged  in  partnership  with  his  brother  Abraham 
Lindo  and  with  the  *defendant  Moses  da  Costa  Lindo,  and  he  died  [  *oO-^  ] 
intestate  in  August,  1819.  Letters  of  administration  of  his  estate 
were  granted  to  Moses  da  Costa  Lindo,  on  the  renunciation  of 
Moses  Lindo,  his  father  and  sole  next  of  kin.  At  the  time  of  his 
death  he  was  indebted,  or  supposed  to  be  indebted,  to  Daniel  Mocatta 
in  the  sum  of  1,687/.  10«.,  and  for  the  payment  of  that  debt  Moses 
da  Costa  Lindo  was,  or  was  intended  to  be,  surety.  Moses  da  Costa 
Lindo  possessed  what  was  supposed  to  be  the  whole  of  the  personal 
estate  of  David  Lindo ;  and  it  appeared  that  after  paying  all 
other  claims  on  the  estate  of  David  Lindo,  a  balance  or  sum  of 
458/.  Is.  8d.  as  was  stated  at  one  time,  or  533/.  7s.  8d.  as  was 
stated  at  another  time,  would  have  remained  in  the  hands  of 
Moses  da  Costa  Lindo,  as  administrator  and  surety,  or  supposed 
surety.  If  it  was  really  a  valid  and  subsisting  debt  which  was  due 
to  Daniel  Mocatta,  the  balance  remaining  in  the  hands  of  the 
administrator  would  have  been  insufficient  to  pay  it;  if,  on  the 
other  hand,  it  was  not  a  legal  debt  and  could  not  be  enforced,  in 
that  case  the  balance  of  458/.  7s.  8d.  or  533/.  7s.  Sd.  belonged  to 
the  testator  in  the  cause  as  the  father  and  sole  next  of  kin  of  his 
son  David  Lindo.  An  account  appears  to  have  been  rendered  by 
Moses  da  Costa  Lindo  to  Moses  Lindo,  in  which  account  the 
amount  of  that  debt  of  1,687/.  10^.  was  brought  in,  as  a  sum  with 
which  the  estate  of  David  Lindo  ought  to  be  charged;  and  in 
consequence  of  that  sum  being  brought  into  the  account,  the 
estate  of  David  Lindo  appeared  to  be  deficient  for  the  payment  of 
his  debts  to  an  amount  exceeding  1,000/.  This  account  being 
rendered  to  Moses  Lindo,  he  objected  to  that  item  in  it  which 
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LiNDo        consisted  of  this  debt  of  1,687/.  10^.,  and  insisted  that  this  was 

Ltndo.  not  a  legal  claim,  because  it  was  stated  to  have  arisen  out  of  illegal 
stock  transactions.  The  circumstances  under  which  the  deed  was 
executed  are  now  approaching.  It  is  alleged,  on  the  part  of  the 
plaintiffs  in  this  case,  that  Moses  Lindo  entirely  objected  to  this 

[  •504  ]  debt,  and  said,  **  It  is  illegal,  *and  the  estate  of  David  ought  not  to 
be  charged  with  it  at  all,  and  I,  as  his  next  of  kin,  am  entitled  to 
be  totally  exempted  from  it :  nevertheless,  as  his  father,  I  am 
interested  in  his  reputation  although  he  is  dead,  and  you,  his 
administrator  and  surety  or  supposed  surety,  and  moreover  your 
partner  Abraham  my  son  and  David's  brother,  are  all  interested 
in  the  reputation  of  David ;  and  although  I  do  not  allow  that  the 
balance  should  be  applied  in  the  payment  of  this  debt  which  cannot 
be  recovered,  yet,  for  the  sake  of  preserving  the  honour  of  David, 
I  will  contribute  toward  the  payment,  if  you  will  take  the  payment 
of  it  on  yourselves."  This  is  the  allegation  of  the  plaintiffs;  and 
it  appears  from  the  books  and  accounts,  that  though  the  alleged 
sum  of  1,687/.  10^.  had  been  brought  into  the  accounts  of  the 
estate  of  David  Lindo,  yet  a  subsequent  account  was  made  out  in 
which  it  was  altogether  omitted,  and  by  which  it  appeared,  there- 
fore, that  the  estate  of  David  Lindo,  instead  of  being  deficient,  left 
a  surplus  balance  of  458/.  7a.  8d.,  which  was  afterwards  increased 
to  533/.  7«.  8(/. ;  and  it  appears  by  the  partnership  books  of  David 
Lindo  and  Moses  da  Costa  Lindo,  that  the  whole  amount  of  these 
bills  was  brought  into  the  accounts  of  the  partnership,  as  losses  to 
which  the  partnership  was  liable  by  the  transaction.  It  further 
appears,  from  the  books  in  which  a  balance  of  458/.  Is.  8d.  appeared 
in  favour  of  Moses  Lindo,  that  that  sum  was  carried  to  the  credit 
of  the  account  of  Moses  Lindo,  and  was  afterwards  carried  to  his 
debit,  as  given  to  the  partners  for  the  purpose  of  paying  the  debt 
of  1,687/.  108.  Cotemporary  with  this  transaction  there  is  an  entry 
in  the  books  which  shows  that  there  was  such  an  arrangement  as  I 
have  referred  to ;  it  is  dated  the  6th  of  March,  1820 ;  it  is  stated 
that  it  had  been  disapproved  of  by  Moses  da  Costa  Lindo,  but  it 
remained  uncancelled,  unobliterated  and  in  no  way  impeached  in 
the  books  of  the  partnership  in  which  Moses  da  Costa  Lindo  was  a 

[  •:o5  ]  partner,  from  the  *year  1820  up  to  the  present  time.  This  entry 
had  been  made  on  the  6th  of  March,  and  on  the  17th  the  deed  now 
in  question  was  executed.  By  that  deed  it  is  recited,  that  all  the 
outstanding  funds,  property  and  effects  of  David  Lindo  had  been 
collected,  received  and  converted  into  money  (his  Lordship  read  the 
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recital) ;  and  it  is  again  repeated,  that  the  assets  in  the  hands  of  Lindo 
Moses  da  Costa  Lindo,  which  "were  all  the  assets,"  were  more  likdo, 
than  sufficient  to  pay  by  538Z.  Is.  8d, 

The  first  witnessing  part  of  the  deed  says,  that  these  parties  had 
agreed  to  raise  a  fund  for  the  payment  and  discharge  of  all  the 
debts,  &c.  Now  all  the  funeral  and  testamentary  expenses  and  all 
the  debts,  except  the  debt  in  question,  had  been  paid  before  or 
there  were  the  means  of  paying  them,  and,  therefore,  this  really 
means  no  more  than  that  they  were  to  raise  a  fund  for  the  pay- 
ment of  that  debt.  [His  Lordship  read  the  witnessing*  part  of 
the  deed.] 

This  deed  recites  the  circumstances,  with  sufficient  distinctness, 
under  which  these  transactions  took  place,  and  contains  a  general 
release  of  all  the  assets ;  and  these  bills  have  been  paid,  according 
to  the  arrangement.  Some  time  afterward  great  additional  assets 
were  received,  namely,  1,8882.  6^.  8J.,  which  is  the  sum  in  question 
in  this  cause.  Now  it  is  that  the  question  arises  between  these 
parties,  it  being  alleged  by  the  plaintiffs,  that  the  deed  is  to  operate 
only  to  the  intent,  and  with  regard  to  the  circumstances  as  existing 
at  the  time  of  making  the  deed;  and  it  being  alleged  by  the 
defendants,  that  it  k  to  operate  with  a  different  intent,  and  to  an 
extent  which  was  not  and  could  not  be  in  the  contemplation  of  the 
parties  at  the  time.  What  is  alleged  on  the  part  of  Moses  da  Costa 
Lindo  is,  that  whatever  might  be  the  amount  of  the  assets  received 
subsequently  to  the  execution  of  this  deed,  the  whole  by  the  opera- 
tion *of  this  deed  belonged  to  him  for  his  own  absolute  use  and  [  '606  ] 
benefit;  that  the  deed  made  them  his;  and  that  he  has  a  right 
to  any  thing  which  might  have  accrued  to  the  estate  of  David 
Lindo,  after  the  execution  of  the  deed.  In  order  to  maintain  that 
proposition,  he  must  maintain  that  these  general  words  in  the  deed 
cannot  be  restrained  by  the  consideration  of  any  circumstance,  or 
any  intention  which  prevailed  at  the  time  the  deed  was  executed — 
he  must  necessarily  say,  that  the  general  words  are  such,  that  he 
is  entitled  to  the  benefit  of  them,  although  it  may  appear  from  the 
nature  of  the  transaction  and  the  recitals  in  the  deed,  that  no 
such  effect  was  ever  contemplated  by  any  of  the  parties  at  the 
time.  Now  I  apprehend  that  such  is  not  the  rule  of  this  Court, 
nor  the  effect  of  the  case  cited.  It  has  been  considered  that  the 
general  words  of  a  release  are  to  be  restrained  by  the  contract  and 
intention  of  the  parties,  that  contract  and  intention  appearing  by 
the  deed  itself  or  from  any  other  proper  evidence  that  may  be 
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LiNDo  adduced  upon  the  occasion.  Moses  da  Costa  Lindo  says,  I  am  the 
LiNDo.  legal  personal  representative:  in  the  character  of  legal  personal 
representative  I  am  receiving  assets,  those  assets  I  desire  to  apply 
in  satisfaction  of  a  debt  of  the  intestate  which  I  myself  have  paid. 
Now  that,  no  doubt,  independently  of  any  deed,  constitutes  a  very 
strong  ground  of  claim ;  we  must,  however,  look  carefully  to  the 
circumstances.  Moses  da  Costa  Lindo,  the  legal  personal  repre- 
sentative, was  dealing  with  the  sole  next  of  kin,  who  was  entitled 
to  the  surplus ;  he  enters  into  a  contract  with  him ;  the  sole  next 
of  kin  says,  "I  am  not  liable  to  pay  at  all."  The  Court  has  no 
occasion  to  enter  into  the  question,  whether  there  was  a  legal 
demand  or  not,  it  is  sufficient  to  say,^  that  the  parties  themselves 
considered  it  to  be  a  matter  of  doubt  whether  that  was  a  legal 
claim  upon  the  estate  or  not,  and  so  they  have  stated  it  in  the 
[  ♦507  J  deed;  considering  it  to  be  a  matter  of  doubt,  they  agreed  *among8t 
themselves,  that  it  should  be  satisfied  in  a  particular  mode,  which 
was  by  applying  the  assets  which  existed  at  that  time,  together 
with  other  sums  of  money  to  be  contributed  by  Abraham  Lindo 
and  Moses  da  Costa  Lindo ;  they  agreed  to  raise  a  fund  for  the 
purpose,  they  did  raise  it,  and  that  fund  is  applied.  In  con- 
sequence of  this  agreement  the  item  is  struck  out  of  the  account ; 
can  it  be  said  that  this  item  was  under  any  circumstances  after- 
wards to  be  brought  into  the  account  again?  The  claim  is  not 
so  made,  because  Moses  da  Costa  Lindo  now  desires  to  have  the 
whole  of  the  assets ;  but  I  do  not  think  he  can  maintain  his  claim 
in  this  way.  I  have  to  consider  what  is  the  effect  of  this  deed, 
and  I  am  of  opinion,  that  upon  this  deed,  the  assets  which  were 
intended  to  be  released,  were  those  assets,  which  the  parties  had 
regard  to  at  the  time  when  the  deed  was  executed,  that  is  to  say, 
the  sum  which  was  supposed  to  be  sufficient  to  pay  all  the  other 
debts,  viz.  this  sum  of  583i.  7«.  8rf.,  which  at  that  time  Moses 
Lindo  agreed  to  contribute.  It  is  said,  and  I  think  it  is  said  with 
a  great  deal  of  probability,  that  if  the  assets  at  this  time  had  been 
sufficient  for  the  payment  of  this  sum,  Moses  Lindo  might  have 
said,  **  I  will  not  take  anything  from  my  son's  estate  till  his  whole 
debts  are  paid."  That  is  not  what  is  stated  here — there  is  not  a 
word  in  the  deed,  nor  is  there  anything  in  the  generality  of  the 
words  which  induces  me  to  think,  that  he  intended  to  release  any 
other  than  those  particular  assets.  There  are  some  words  which 
appear  to  imply  something  more,  and  those  words  I  think  are 
capable  of  being  explained  in  this  way : — the  debts  were  supposed 


VOL.  XLIX.] 


1839.     CH.     1  BEAV.  507—508. 


427 


to  be  ascertained,  but  it  was  very  possible  that  other  claims  might 
have  been  made.  Now  if  other  claims  had  been  made  against  the 
assets,  what  would  have  been  the  defence  of  Moses  da  Costa  Lindo? 
''I  have  paid  the  balance  to  Moses  Lindo.''  This  would  not  have 
been  a  defence  to  *the  claim  of  a  creditor — he  could  not  have 
defended  himself  against  a  creditor  on  the  ground  that  he  duly 
applied  the  assets,  by  saying  he  had  paid  them  to  the  next  of  kin. 
He  might  have  had  a  right  against  Moses  Lindo  to  get  that  sum 
btlck  again,  and  there  are  many  words  in  this  deed  which  might 
have  created  some  question,  and  which  I  think  are  applicable  to 
that  state  of  things. 

The  nature  of  the  transaction  was  this :  the  surplus  was  to  be 
paid  to  Moses  Lindo,  and  he  was  to  contribute  that  amount 
towards  payment  of  the  debt  which  he  thought  illegal ;  in  this 
arrangement  all  the  other  parties  concurred ;  and  on  the  whole, 
I  think  that  the  effect  of  the  deed  was  to  release  those  assets  only 
which  were  specified  in  the  deed. 

The  counsel  for  the  defendant  being  asked  by  the  Court  whether 
they  wished  for  an  enquiry,  declined  proposing  any. 


Lindo 

V. 

Lindo. 


[  '608  ] 


In  the  Matter  of  the  HEANOR  FRIENDLY  SOCIETY. 

(1  Beav.  508—512.) 

An  officer  of  a  fnendly  society,  entrusted  with  monies  of  the  society 
jointly  with  another  person,  who  was  a  member  but  not  an  officer  of  the 
society,  was  not  within  the  summary  remedy  provided  by  the  eighth 
section  of  the  Act  33  Geo.  III.  c.  54  (1). 

The  stewards  of  a  friendly  society  who  were,  in  fact,  but  not  in  name, 
trustees  of  the  society,  allowed  to  petition  under  that  Act  by  the  description 
of  trustees  (2). 

This  was  a  petition  presented  by  Matthew  Wood  and  Benjamin 
Jackson,  as  trustees  of  a  friendly  society,  which  was  established, 
at  Heanor  in  Derbyshire,  before  the  passing  of  the  Act  33  Geo.  III. 
c.  64,  and  which,  not  having  conformed  to  the  provisions  of  sub- 
sequent Acts  of  Parliament,  was  still  entitled  to  the  benefit  of 
♦that  Act  (3).  The  petition  was  presented  under  the  8th  section 
of  the  88  Geo.  III.  c.  54  (3),  for  the  purpose  of  making  the 
respondent,  Thomas   Heath,  who  was  alleged   to  have  been  the 

(1)  See  now  59  &  60  Vict.  c.  25,      s.  51. 

8.  55.  (3)  Since  repealed  and  now  replaced 

(2)  See  now  59  &  60  Vict.  c.  25,      by  59  &  60  Vict.  c.  25,  s.  55. 


1838. 
Dec.  21,  22. 

Jl4tlU  Court, 

Lord 

Lamodale, 

M.R. 

[508  ] 


[  ^509  ] 
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In  the       treasurer  of  the  society,  account  for  certain  sums  of  money,  with 
Matter  of  * 

The  Hbanor  which,  it  was  said,  he  had  been  entrusted. 

Society^  ^^^  society  had  no  such  ofl5cers  as  trustees,  nomiiiatim.  The 
petitioners  were  called  stewards,  and  the  petition,  as  presented, 
purported  to  be  the  petition  of  the  petitioners  as  stewards,  alleging 
that  the  stewards  of  the  society  were,  in  fact,  the  trustees ;  the 
Master  op  the  Bolls,  however,  considered  that  he  could  not  enter- 
tain the  petition  unless  it  purported  to  be  the  petition  of  the 
trustees.  His  Lordship  having  given  leave  to  amend,  the  designa- 
tion of  trustees  was  substituted  for  that  of  stewards,  and,  being 
satisfied  by  the  affidavits,  that  the  stewards  were  in  fact,  although 
not  in  name,  the  trustees,  his  Lordship  allowed  the  petition  to 
proceed. 
[  ^10  ]  The  society  held  all  its  meetings  at  a  public-house,  of  which  the 

respondent.  Heath,  was  for  some  time  the  landlord.  It  was  one 
of  the  society's  printed  rules  that  the  landlord  for  the  time  being 
should  be  an  honorary  member,  and  should  be  entrusted,  to  a 
certain  extent,  with  the  society's  property.  Heath,  in  this  respect, 
acted  as  his  predecessors  had  done ;  but  in  addition  to  his  duty 
as  prescribed  by  the  society's  rules,  it  happened  that  a  sum  of 
lOOi.,  belonging  to  the  society  aninot  required  for  their  immediate 
wants,  was,  by  their  direction,  deposited  in  a  banking  house  at 
Derby,  in  the  joint  names  of  Heath  and  a  member  of  the  society, 
named  Thomas  Whiteman,  and  to  them  jointly  the  bankers  gave 
an  accountable  receipt  for  the  amount.  Twenty  pounds,  part  of 
this  sum  of  lOOZ.,  were  afterwards  duly  drawn  out  for  the  purposes 
of  the  society,  but  it  was  now  alleged  that  the  remaining  80^  had 
been  misapplied  by  Heath,  or  with  his  concurrence,  and  the 
present  petition  was  presented  for  the  purpose  of  obliging  him 
to  make  it  good.  Whiteman,  however,  could  not  be  joined  with 
him  as  a  respondent  in  the  petition,  inasmuch  as  he  was  not  an 

[  ♦oil  ]      officer  of  the  society,  and  *  therefore  not  within  the  terms  of  the 
Act  of  Parliament  by  which  the  summary  remedy  was  given. 

A  question  was  raised  upon  the  evidence,  as  to  whether  Heath 
could  be  considered  as  the  treasurer  or  an  officer  of  the  society ; 
but  the  Master  of  the  Rolls  was  of  opinion  that  he  must  be 
considered,  at  all  events,  an  officer,  if  not  the  treasurer  of  the 
society.  There  was  considerable  conflict  of  testimony  upon  the 
merits  of  the  case ;  Heath  alleging  that  the  80Z.  in  question  had 
been  applied  under  the  authority  and  for  the  purposes  of  the 
society,  and  the  petitioners  denying  that  any  such  authority  had 
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been  given,  or  that  any  such  application  had  taken  place,  and       Im  thk 
stating,  that  having  discovered  that  a  particular  person  had,  by  the  Hsanob 
some  unlawful  means,  received  24/.,  part  of  the  80/.,  the  society     ^qciety.^ 
had  obliged  that  person   to  give  his  promissory  note    for  the 
amount,   as  the  only   security  which   could   be   obtained,  but  a 
security  which  was  said  to  be  in  fact  worthless. 

Mr.  Craig,  for  the  petitioners,  cited  Ex  lyarte  Ashley  {i),  and 
Ex  parte  Ross  (2). 

Mr,  PembertoUf  for  the  respondent. 

The  Master  of  the  Bolls,  at  the  conclusion  of  the  argument, 
said  he  considered  that  Heath  had  been,  during  the  time  in 
question,  an  officer  of  the  society,  and  that  he  had  been  a  person 
entrusted  with  monies  of  the  society ;  that  such  monies  had  been 
misapplied  by  him  or  through  his  instrumentality;  and  that  if 
the  case  were  clearly  within  the  terms  by  which  the  summary 
jurisdiction  was  given,  Heath  ought  to  be  ordered  to  make  good 
the  whole  amount,  after  deducting  the  24/.,  as  to  which  the  society 
had,  in  his  Lordship's  opinion,  discharged  him  by  taking  the 
promissory  note  *before  mentioned ;  his  Lordship  however  said,  [  ♦512  ] 
he  had  considerable  doubt  whether  any  order  could  be  made, 
inasmuch  as  in  the  present  instance  Heath  had  been  entrusted 
jointly  with  another  person,  who  was  not  before  the  Court  upon 
the  present  occasion,  and  could  not  be  brought  before  it,  in  con- 
sequence of  his  not  being  amenable  to  the  summary  jurisdiction 
given  by  the  Act  of  Parliament.  His  Lordship  said  he  would 
consider  the  case. 

On  a  subsequent  day,  the  Master  of  the  Eolls  stated  that, 
upon  further  consideration,  he  was  satisfied  that  the  difficulty  to 
which  he  had  before  alluded  was  insuperable,  and  that  no  order 
could  be  made. 

Mr.  Peniherton  some  time  afterwards  applied  for  Heath's  costs, 
but  the  Master  of  the  Bolls  refused  them. 

(1)  6  Yes.  440.  (2)  6  R.  K.  51  (6  Ves.  802). 
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1838. 
Nov,  6. 

Rolls  Court 

Lord 

Lanodale, 

M.R. 

[320] 


[  •521  ] 


CODRINGTON  v.  JOHNSTONE. 

(1  Beav.  520—524;  S.  C.  8  L.  J.  (N.  S.)  Ch.  282.) 

At  the  instance  of  a  mortgagee  of  a  West  India  estate,  a  receiver  and 
manager  had  been  appointed  : 

Held,  that  he  was  not  entitled  to  the  produce  of  crops  severed  and  shipped 
to  the  consignee  of  the  mortgagor  prior  to  the  appointment,  although  there 
had  been  no  conversion  prior  to  that  time. 

A  receiver  when  appointed  by  the  Court,  is  entitled  to  receive  rents 
then  in  arrear. 

The  plaintiff,  Sir  Christopher  Bethell  Codrington,  was  entitled 
to  a  very  old  mortgage  on  a  West  India  estate  belonging  to  the 
defendant,  Sir  Frederick  Johnstone.  On  the  6th  of  August,  1888, 
an  order  was  made  by  which  it  was  referred  to  the  Master,  "to 
appoint  one  or  more  person  or  persons  in  the  Island  of  Grenada, 
to  manage  the  estate  comprised  in  the  mortgage  in  the  pleadings, 
and  to  receive  the  rents,  profits  and  proceeds  thereof,  with  a 
direction  to  remit  the  same  to  a  proper  person  in  London,  to  be 
approved  of  by  the  Master  for  that  purpose;'*  with  the  usual 
directions  as  to  passing  accounts  and  payment  of  the  balances  into 
Court:  and  it  was  ordered  that  Sir  Frederick  Johnstone  and 
Mr.  Ure  should  deliver  up  possession  of  the  plantation,  &c.  to 
the  manager. 

The  plaintiff  now  presented  a  petition  which  stated  that  certain 
proceeds  of  the  plantation  were  lately  in  the  course  of  consignment 
to  Messrs.  EUice  and  Kinnear,  who  had  been  hitherto  the  consignees 
of  the  proceeds  thereof,  and  that  the  proceeds  so  consigned  were 
now  in  the  hands  of  the  said  Messrs.  Ellice  and  Kinnear  to  be 
disposed  of  by  them ;  that  after  payment  of  the  charges  in  respect 
thereof,  there  was  remaining  a  considerable  surplus  of  the  monies 
to  arise  from  the  sale  of  such  proceeds;  that  the  petitioner  was 
advised  that  such  surplus  ought  not  to  be  paid  to  the  defendants 
Sir  Frederick  Johnstone  and  Mr.  Ure,  but  ought  to  be  paid  into 
Court,  and  appropriated,  *together  with  the  clear  proceeds  of  the 
future  consignments  from  the  said  plantation,  for  the  security  of 
the  petitioner,  as  mortgagee  thereof. 

The  petition  prayed  that  Messrs.  Ellice  and  Kinnear  might  be 
ordered  to  pay  into  Court  the  clear  surplus,  after  payment  of 
the  charges  aforesaid,  of  the  proceeds  to  arise  from  the  sale  of  the 
proceeds  of  the  plantation  consigned  to  them,  the  amount  to  be 
verified  by  aflBdavit ;  and  for  an  injunction  to  restrain  Sir  Frederick 
Johnstone  and  Mr.  Ure  from  receiving  the  money  to  arise  from  the 
sale  of  the  said  proceeds,  or  any  part  thereof. 
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From  the  afl5davit  filed  on  behalf  of  Messrs.  EUice  and  Kinnear  Codrington 
it  appeared,  that  they  had,  for  some  time  past,  acted  as  consignees  johsstone. 
of  the  produce  of  the  plantation,  and  had  made  advances  for  the 
stores  necessary  for  the  estate,  which  had  been  shipped  from  this 
country ;  and  that  they  had  taken  up  bills  for  the  island  supplies, 
and  had  from  time  to  time  made  advances  to  Sir  F.  Johnstone. 
That  such  several  advances  had  been  made  on  the  faith  of  the 
produce  of  the  plantation  being  remitted  to  them,  and  that  such 
produce  had  accordingly  been  duly  remitted  to  them,  and  they  had 
sold  and  disposed  thereof,  and  had  credited  the  estate  with  the  pro- 
ceeds, and  debited  the  same  with  the  various  advances  made  by 
them.  That  on  the  1st  of  January,  1838,  a  sum  of  5,400/.  was  due 
to  them  in  respect  of  such  advances  after  giving  credit  for  the 
proceeds  of  the  produce,  since  which  time  they  had  made  various 
payments  and  advances  amounting  to  1,397/.,  part  of  which  had 
been  advanced  for  the  purposes  of  the  present  crop,  and  without 
which  the  crop  could  not  have  been  got  in  and  remitted  to 
this  country. 

That  on  the  7th  of  June,  the  17th  of  July,  the  Ist  of  August  and        [  522  i 
the  7th  of  September  respectively,  they  had  received  bills  of  lading 
of  the  produce  shipped,  all  of  which  were  written  and  sent  by  the 
agent  before  the  order  for  a  receiver  of  the  6th  of  August. 

Mr.  Pemhei'ton  and  Mr.  Wilbraham,  in  support  of  the  petition, 
contended,  that  though  a  mortgagee  out  of  possession  was  not 
entitled,  as  against  the  mortgagor,  to  an  account  of  by-gone  rents, 
yet,  that  immediately  on  his  giving  notice  or  taking  possession,  he 
was  entitled  to  receive  not  only  the  future  rents,  but  also  those 
in  arrear  ;  so  where  a  receiver  was  appointed  over  an  estate,  he  was 
entitled  to  receive  all  the  unpaid  rents  and  all  the  unconverted 
produce ;  that  in  this  case,  therefore,  the  receiver  was  entitled  to 
so  much  of  the  sugars,  &c.  as  had  not  been  converted  and  was 
in  transitu  at  the  time  of  making  the  order  of  the  6th  of  August ; 
Ihey  contended,  that  the  mere  remittance  of  the  produce  to  an 
agent  of  the  mortgagor  did  not  interfere  with  the  legal  right  of  the 
mortgagee  to  receive  it. 

Mr.  Tinney  and  Mr.  Koe,  for  the  defendants : 

The  crops  were  severed  prior  to  the  order  for  a  receiver,  and  have 
been  received  by  the  agent  of  the  mortgagor,  which  is  the  same  as 
if  the  mortgagor  himself  had  received  them.     Lord  Eldon  lays 
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CoDRiNGTON  it  dowii  distinctly,  "  that  a  mortgagee  never  can  in  this  Court  make 
Johnstone,    the  mortgagor  account  for  rents  for  the  time  past":  Ex  parte 
Wihon  (i).     The  consignee,  therefore,  is  entitled  to  retain    the 
produce  on  the  faith  of  which  he  has  made  advances. 

Mr.  Richards,  for  Messrs.  EUice  and  Kinnear,  contended,  in 

addition  to  the  above  argument,  that  as  they  were  not  parties  to  the 

[  *523  ]       suit,  the  Court  had  no  jurisdiction  on  ^petition  to  take  from  them 

the  produce  separated  from  the  estate  prior  to  the  order  of  the 

6th  of  August. 

Mr.  Pemberton,  in  reply.     *     ♦     ♦ 

The  Master  op  the  Rolls  [after  stating  the  order  of  the 
6th  of  August  for  a  manager  and  consignee  and  the  prayer 
of  the  petition] : 

The  '*  clear  surplus  "  which  is  asked  to  be  paid  into  Court  is  the 
clear  surplus  which  was  grown,  and  as  it  is  said,  severed,  previous 
to  the  date  of  the  order,  for  a  manager ;  but  though  grown  and 
severed  previous  to  the  date  of  the  order,  it  does  not  appear  to  have 
[  ♦524  ]  been  *converted  before  that  time  ;  but  the  bills  of  lading,  as  I  collect 
from  the  affidavit,  had  been  signed  previous  to  the  6th  of  August. 

The  question  is,  whether  under  an  order  for  a  manager,  with 
a  direction  for  him  to  receive  and  remit  the  rents  and  produce,  that 
produce  is  comprised  which  had  already  been  severed  and  sent  away 
to  the  person  appointed  consignee  by  the  mortgagor,  but  which  had 
not,  at  the  time  of  making  the  order,  been  received  by  the  consignee 
or  mortgagor.  Nothing  is  now  more  clear  than  that  a  mortgagee 
is  not,  as  against  the  mortgagor,  entitled  to  an  account  of  by-gone 
rents ;  and  it  is  also  clear  that  a  receiver,  when  appointed  by  this 
Court,  is  entitled  to  all  the  rents  then  in  arrear,  and  the  present 
case  is  said  to  be  like  the  case  to  which  I  last  alluded,  and  Messrs. 
Ellice  and  Kinnear  are  likened  to  the  tenants  of  the  estate,  but 
I  have  great  difficulty  in  perceiving  the  analogy.  Here  the  mort- 
gagor was  in  possession  of  a  West  India  estate,  had  the  full  control 
and  management  of  it,  and  was  dealing  with  it  as  his  own  at  the 
time  the  order  was  made  ;  he  had  severed  the  produce  and  sent  it 
to  his  consignees  in  England,  subject  to  their  claim  for  advances 
made  for  the  purposes  of  the  estate,  and  also  to  other  claims  which 
he  had  created  by  contract  with  them,  he  having  received  advances 

(1)  13  R.  H.  75  (2  V.  &  B.  252). 
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of  money  from  the  consignees,  on  the  understanding  that  they  should 
repay  themselves  out  of  the  consignments.  It  is  clear  that  their 
right  could  not  extend  further  than  the  right  of  Sir  Frederick 
Johnstone,  and  that  when  his  right  was  intercepted  by  the  mort- 
gagee, their  right  became  intercepted  also ;  but  under  the  circum- 
stances stated,  I  do  not  think  I  can  make  any  order  on  this  petition. 
It  must  therefore  be  dismissed,  and  with  costs  as  against  Messrs. 
EUice  and  Kinnear. 


codbinoton 
Johnstone. 


DARKE  V.  MARTYN. 

(1  Beav.  525—527.) 

A  testator  died  in  March,  1823,  and  in  January,  1824,  and  January, 
1825,  the  executors  and  trustees  deposited  part  of  the  assets  in  the  hands  of 
bankers,  on  their  notes  capying  interest ;  the  bankers  failed  in  November, 
1825,  and  no  necessity  having  been  shown  for  the  deposit,  the  trustees 
were  held  personally  responsible  for  the  loss. 

The  infant  plaintiffs  were  entitled  to  the  residuary  estate  of  the 
testator,  who  died  in  March,  1823.  Shortly  after  the  testator's 
death,  his  will  was  proved  by  the  defendant,  Mr.  Martyn,  and  the 
testator's  widow,  who  had  been  appointed  "executors  in  trust  to 
direct  the  due  execution  thereof." 

The  executor  and  executrix  opened  an  account,  as  executors  of 
the  testator,  with  Messrs.  Elford  &  Co.,  who  were  country  bankers, 
and  in  the  months  of  January,  1824,  and  January,  1825,  respectively, 
they  paid  into  the  bank  two  sums  of  956Z.  and  209i.,  part  of  the 
testator's  assets,  and  took  two  bankers'  notes,  carrying  interest,  for 
the  amount.  These  sums  were  lent  distinct  from  other  monies  paid 
in  by  them  to  the  bankers,  and  did  not  form  part  of  the  general 
account  current. 

Messrs.  Elford  &  Co.  became  bankrupts  in  November,  1825,  and 
the  two  sums  of  956Z.  and  209Z.  became  thereby  lost.  The  bill, 
amongst  other  breaches  of  trust,  sought  to  charge  Mr.  Martyn, 
personally,  and  the  estate  of  the  executrix  with  the  loss  of  these 
two  sums. 

The  answer  did  not  suggest  any  reason  or  necessity  for  depositing 
these  sums  with  the  bankers  in  the  manner  stated. 


18H9. 
Jvne  17. 

HvlU  Omrt. 

Lord 

Lanodale, 

M.R. 

[625] 


Mr.  Pemberton  and  Mr.  Stratton,  for  the  plaintiffs,  contended 
that  the  executors  were  liable  to  make  good  ''^the  loss  of  the  fund 
which  had  been  improperly  invested  on  personal  security. 
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Darke  Mr.    Kindersley    and    Mr.    Wright,    for    the    representative 

Mabtyn.  defendant  Martyn : 

"There  is  no  decision  which  goes  to  this  extent,  that  executors  are 
liable  for  monies  placed  for  a  time  for  safe  custody  in  the  hands 
of  a  banker :  here  the  money  was  deposited  for  the  purposes  of  the 
trusts  of  the  will ;  there  was  no  permanent  investment  of  the  money 
upon  the  security  of  the  bankers,  but  the  notes  were  taken  for  the 
purpose  of  preventing  the  money  remaining  unproductive,  and  for 
the  benefit  of  the  parties  beneficially  entitled :  there  was  nothing 
improvident  in  this  course ;  it  is  the  usual  practice  with  country 
bankers  and  their  customers.  The  trustees  ought  not  to  be  visited 
with  the  consequence  of  this  loss,  which  was  involuntary ;  it  not 
being  shown  that  there  was  any  wilful  default,  or  that  the  trustees 
acted  improvidently. 

Mr.  G.  Richards  and  Mr.  Kinglake,  for  the  representatives  of 
Mrs.  Darke,  who  had  died  pending  the  suit. 

Mr.  Tinney,  Mr.  Tennant  and  Mr.  Koe,  for  other  parties. 

Mr.  Pemberton,  in  reply. 

The  Master  of  the  Rolls  : 

With  respect  to  these  sums  of  9562.  and  209Z.,  I  have  no  doubt : 
if  the  executors  had  stated  in  their  answer  that  it  was  necessary 
for  the  purposes  of  the  will  to  have  a  balance  in  hand,  and  that 
they  had  kept  these  sums  in  the  hands  of  the  bankers,  it  would  be 
[  *527  ]  a  subject  of  ^excuse ;  but  as  I  understand  the  facts,  they  are  quite 
inconsistent  with  such  a  statement ;  for  the  debts  and  all  the 
pecuniary  legacies  seem  to  have  been  paid  very  shortly  after  the 
death  of  the  testator  ;  956Z.  was  given  to  the  bankers  on  a  security 
on  which  they  were  to  pay  interest,  and  the  same  appears  to  have 
been  done  as  to  209Z.  These  sums  were  improperly  lent  on  the 
personal  security  of  the  bankers ;  the  trustees,  therefore,  became 
answerable.  It  is  to  be  regretted  that  Mr.  Martyn  should  have 
given  way  to  what  he  thought  the  wish  and  interest  of  the  family, 
and  thus  have  rendered  himself  responsible;  but  acting  in  the 
character  of  executor,  I  am  of  opinion  that  his  estate  and  the  estate 
of  Mrs.  Darke  are  liable  to  make  good  these  sums. 
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VICKERS  V.  COWELL. 

(1  Beav.  529—531 ;  S.  C.  8  L.  J.  (X.  S.)  Ch.  371 ;  3  Jur.  864.) 

Where  a  mortgage  is  made  to  several  persons  jointly,  they  are,  in  e  luity, 
tenants  in  common  of  the  mortgage  money,  and  the  representatives  of 
such  of  them  as  may  be  dead  are  necessary  parties  with  the  survivor  to  a 
bill  for  foreclosure  or  redemption  (1). 

This  was  a  mortgagee's  suit,  the  object  of  which  was  to  redeem 
the  prior  charges  on  a  property  in  Yorkshire,  and  to  foreclose  the 
mortgagor  and  the  incumbrancers  subsequent  in  charge  to  the 
plaintiff.  One  of  the  mortgages  stated  in  the  bill,  which  was  prior 
in  point  of  date  to  the  plaintiff's  charge,  but  over  which  *the  plaintiff 
claimed  a  priority  in  consequence  of  its  not  having  been  registered 
previous  to  the  registration  of  the  plaintiff's  mortgage,  was  a 
mortgage  to  Henry  Greenwood  and  Christopher  Bollond. 

Christopher  Bollond  was  dead,  but  his  representatives  were  not 
made  parties  to  the  suit.     The  case  came  on,  and 

Mr,  Pemberton  and  Mi\  Beavan  objected,  that  the  cause  could 
not  proceed  in  the  absence  of  the  representatives  of  Christopher 
Bollond ;  that  although,  at  law,  the  debt  and  security  survived  to 
Henry  Greenwood,  yet  in  equity.  Greenwood  and  Bollond  were 
tenants  in  common ;  and  the  representatives  of  Bollond  had  an 
interest  in  the  mortgage  money,  and  were  necessary  parties  to 
the  suit. 

Mr.  G.  Richards  and  Mr.  Koe,  contrcLy  contended  that  the 
representatives  of  Bollond  were  not  necessary  parties  to  the  suit, 
and  that  the  right  to  the  money  had  survived  to  Greenwood ;  and 
secondly,  they  insisted,  that  it  appeared  from  the  mortgage  deed 
itself,  that  the  money  was  trust  money,  in  which  the  representatives 
of  Bollond,  therefore,  could  have  no  interest,  and  that  it  was  not 
necessary  to  make  the  cestui  que  trusts  parties. 

Mr.  Pemberton,  in  reply: 

If  no  trust  appears  on  the  deed,  then  BoUond's  representatives 
are  necessary  parties ;  on  the  other  hand,  if  the  trust  appears,  the 
parties  beneficially  entitled  to  the  money  must  be  before  the  Court, 
otherwise  the  title  obtained  under  the  decree  will  be  imperfect. 


(I)  To  avoid  this  inconvenience  it  is 
sufficient  to  state  that  the  mortgage 
money  is  advanced  on  the  joint  account 
of  the  mortgagees  or  to  show  on  the 


face  of  the  mortgage  that  they  are 
entitled  jointly  and  not  in  shares,  see 
the  Conveyancing  Act,  1881,  s.  61. 
— O.  A.  S. 

28—2 


1839. 
July  18. 

Rollt  Court. 

Lord 

Langdale, 

M.R. 

[  529  ] 


[  ♦630  ] 
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ViCKERS 

V, 
COWELL. 

[531] 


Mr.  Kindersley  and  Mr.  Rogers  appeared  for  Greenwood. 

The  Master  of  the  Bolls  held  the  objection  to  be  valid,  saying 
it  had  been  well  established,  that  where  money  was  advanced  by 
several  persons  jointly  on  a  security,  though  the  right  to  it  survived 
at  law,  yet  that  the  same  rule  did  not  prevail  in  equity.  Here  the 
money  appeared  advanced  by  the  two,  and  there  was  nothing  to 
show  that  the  representatives  of  BoUond  were  not  interested  in  it ; 
the  cause  must  therefore  stand  over,  with  liberty  to  amend  by 
adding  parties. 


1839. 
April  10. 
July  9. 
Aug,  10. 

Rolls  Court. 

Lord 

Langdale, 

M.R. 

[532] 


POWELL  V.  DA  VIES. 

(1  Beav.  532—535 ;  S.  C.  3  Jur.  839.) 

A  testator  devised  a  freehold  estate  to  A.  for  life,  and  after  his  death 
he  devised  the  same  to  be  equally  divided  into  four  parts,  between  one 
child  of  A.,  one  child  of  B.,  one  child  of  C.  and  one  child  of  D.,  for  them  to 
receive  the  rents  and  divide  the  money  between  them ;  and  it  was  his 
desire  that  his  estate  should  never  be  sold  out  of  the  family ;  and  pro- 
vided A.,  B.,  0.  and  D.  should  never  have  any  lawful  children,  the 
testator's  desire  was  that  their  parts  should  go  to  their  next  of  kin.  At 
the  time  of  making  the  will  and  of  the  death  of  the  testator,  B.  only  had 
a  child,  namely,  a  daughter,  but  after  the  testator's  death  B.  had  a  son. 
At  the  death  of  A.  there  were  children,  both  sons  and  daughters,  of  A., 
C.  and  D. :  Held,  first,  that  the  gift  to  *' one  child"  was  not  void  for 
uncertainty;  secondly,  that  the  daughter  of  B.,  and  the  eldest  child  of  A., 
C.  and  D.  respectively,  whether  a  son  or  daughter,  who  came  into  e^sc. 
after  the  testator's  death  were  entitled ;  and  thirdly,  that  imder  the  words, 
the  fee  passed. 

In  April,  1807,  Francis  Davies  had  four  children,  viz.  Thomas 
Davies,  Hannah,  the  wife  of  Samuel  Beddoes,  Anne  Davies  and 
Margaret  Davies  ;  and  Hannah  Beddoes  had  one  child,  Susannah, 
born  on  the  4th  of  March,  1803. 

On  the  7th  of  April,  1807,  George  Peate  made  his  will,  and 
thereby,  after  giving  several  legacies,  gave  and  devised  to  Thomas 
Davies,  the  son  of  Francis  Davies,  all  the  testator's  freehold  estate 
during  his  life,  and  after  the  decease  of  Thomas  Davies,  gave  and 
devised  the  same  estate  to  be  equally  divided  into  four  parts,  between 
one  child  of  Thomas  Davies,  one  child  of  Samuel  Beddoes,  one  child 
of  Anne  Davies  and  one  child  of  Margaret  Davies,  for  them  to  receive 
the  rents  and  divide  the  money  between  them  ;  and  it  was  his  desire 
that  his  estate  should  never  be  sold  out  of  the  family  ;  **  Provided 
the  aforesaid  Thomas  Davies,  Anne  Davies  and  Margaret  Davies 
should  never  have  any  lawful  children,  his  desire  was  that  their 
parts  should  go  to  the  next  of  kin." 
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The  testator  died  in  May,  1807.  Powell 

On  the  7fch  of  August,  1807,  Thomas  Davies  married,  and  there       Davibs. 
was  issue  of  the  marriage  several  children,  of  whom  the  eldest 
was  a  daughter. 

On  the  4th  of  February,  1808,  Anne  Davies  married  John  Powell,        [  538  ] 
and  there  were  issue  of  the  marriage  several  children,  of  whom  the 
eldest  was  a  son. 

On  the  1st  of  February,  1816,  Margaret  Davies  married  William 
Evans,  she  had  issue  two  children,  the  eldest  a  son,  the  other 
a  daughter. 

Hannah  Beddoes  had  four  other  children,  a  son  and  three 
daughters,  born  after  the  testator's  death. 

On  the  25th  of  January,  1836,  Thomas  Davies  died,  and  there 
were  then  living  five  children  of  Thomas  Davies,  the  eldest  a 
daughter,  five  children  of  Samuel  Beddoes,  the  eldest  a  daughter, 
nine  children  of  Anne  Powell,  the  eldest  a  son,  and  two  children  of 
Margaret  Evans,  the  eldest  a  son. 

Mr.  Tinney  and  Mr.  Bethell  for  the  plaintiiBfs,  and  Mr.  Stuart 
and  Mr.  Abraham  for  parties  in  the  same  interest,  contended  that 
the  one  child  of  Samuel  Beddoes  was  the  child  of  Samuel  Beddoes 
who  was  living  at  the  date  of  the  will  and  at  the  time  of  the 
testator's  death ;  and  that  as  to  the  children  of  Thomas  Davies, 
Anne  and  Margaret,  the  one  child  was  the  first  that  came  into  esse  ; 
that  in  each  case,  the  one  child  was  the  first  born  ;  that  the  eldest 
child  of  Samuel  Beddoes  immediately  on  the  testator's  death,  and 
the  eldest  child  of  each  of  the  others  on  coming  into  esse,  acquired 
an  absolute  indefeasible  interest  in  one-fourth  of  the  estate. 

Mr.  PemherUm  and  Mr.  Dixon,  for  the  eldest  son  of  Thomas 
Davies,  who  was  the  heir-at-law  of  the  testator,  contended,  that  in 
each  case  the  devise  to  one  child  of  a  person,  without  specifying 
it  by  name,  was  void  for  uncertainty ;  and  secondly  that  a  son, 
though  younger  in  age,  was  entitled  in  preference  to  his  sister. 

[The  following  (among  other)  authorities  were  cited :  Blackburn 
v.  Stables  (!) ;  Mellish  v.  Mellish  (2) ;  Doe  d.  Uayter  v.  Joinrille  (3)  ; 
Mohun  V.  Mohvn  (4) ;   WiUVs  case  (5)J 

(1)  13  R.  B.  120  (2  V.  &  B.  367).       (4)  18  R.  R.  58  (1  Swaust.  201). 

(2)  26  R.  R.  436  (2  B.  &  C.  520).       (5)  6  Co.  Rop.  27. 

(3)  6  R.  R.  585  (3  East,  172.\ 
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Powell 

V. 

Davibs. 
Aug,  10. 

[534] 


[  *535  ] 


The  Master  of  the  Bolls   (after  stating  the  circumstances  of 
the  case)  : 

The  only  child  of  Francis  Davies  who  had  a  child  at  the  date 
of  the  will  was  Hannah  the  wife  of  Samuel  Beddoes,  and  there  being 
only  one  child  of  Samuel  Beddoes,  there  is  no  gift  over  of  the  share 
given  to  the  one  child  of  Samuel  Beddoes.  This  circumstance 
appears  to  indicate  that  the  testator  considered  that  that  one  child 
(who  was  a  daughter)  would  take. 

The  three  other  children  of  Francis  Davies  were  unmarried,  and 
the  gift  over  is  in  the  event  of  their  never  having  any  lawful  children. 
The  gift  over,  therefore,  as  to  the  share  given  to  one  child  of  each 
of  those  children,  would  not  take  effect,  in  the  event  of  one  child 
of  each  coming  into  ease. 

And  considering  that  here  there  is  not  a  gift  to  one  of  several 
children,  which  would  be  uncertain,  but  a  gift  to  one  child  of  each 
of  four  persons  ;  that  as  to  one,  the  testator  has  himself  indicated, 
that  the  only  one  in  esse  would  take ;  that  in  the  three  other  cases 
the  will  is  so  expressed,  that  the  gift  may  vest  immediately  on  the 
*coming  into  esse  of  the  first  child,  and  that  thereupon  the  gift  over 
would  fail,  I  think  that  the  devise  ought  not  to  be  considered  as 
void ;  and  that  the  eldest  of  each  of  the  four  children  of  Francis 
Davies  became  and  is  entitled  to  an  equal  fourth  share  of  the 
estate,  and  I  think  that  under  the  words  the  fee  passed. 


1839. 

yw/yl2.13,l'>. 
Aug.  10. 

liolU  Court. 

Lonl 

Langdale, 

M.R. 

Dee.  24. 
On  Appeal. 

Gotten  HAM, 
L.C. 

[640] 


HILL  V.  GOMME. 

(1  Beav.  540— oo6;  S.  C.  8  L.  J.  (N.  S.)  Ch.  350;  3  Jur.  744 ;  affirmed,  5  My.  & 
Cr.  250—257  ;  9  L.  J.  Ch.  54;  4  Jur.  165.) 

In  couisideration  of  100/.  paid  by  the  plaintiff's  father  to  A.  B.,  the  latter 
covenanted  to  maintain  and  apprentice  the  plaintiff,  and  that  he  should 
take  a  specified  interest  in  all  the  real  and  personal  estate  which  A.  B. 
should  possess  at  his  death ;  the  condition  in  life  of  the  plaintiff  not  having 
been  altered,  and  no  expectation  on  his  part  having  been  defeated :  Held, 
that  this  contract  might  be  put  an  end  to  by  agreement  between  the 
plaintiff's  father  and  A.  B. 

If  there  had  been  part  performance  of  the  agreement  altering  the  condition 
in  life  of  the  plaintiff,  then  the  Court  would  probably  not  have  permitted 
the  father  to  take  him  back  to  his  prejudice,  and  would  have  compelled 
a  complete  performance  in  his  favour. 

The  plaintiff  in  this  cause,  a   pauper,  prayed,  that  under  an 
indenture  dated   the  IGth   day  of  February,  1818,  he   might  be 
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declared  to  be  entitled  to  the  personal  estate  of  which  James  Dean         Hill 
died  possessed,  after  the  payment  of  his  debts.  Gommb. 

In  the  year  1817,  John  Hill,  the  father  of  the  plaintiff,  was  an 
agricultural  implement  maker  residing  in  Oxford  Street,  and  James 
Dean  was  a  labouring  brickmaker  living  at  a  place  called  Brick- 
maker's  Bow,  whose  wife  took  in  children  to  nurse. 

The  plaintiff  was  five  years  old  on  the  30th  of  August,  1817,  and 
in  that  year  was  at  nurse  with  Dean's  wife,  and  appears  to  have 
been  treated  with  kindness  and  affection  by  Dean. 

In  December,  1817,  Dean  left  his  residence  in  Brickmaker's  Bow, 
and  undertook  the  business  of  a  publican,  which  he  carried  on 
at  the  "  Seven  Stars "  on  Starch  Green,  and  at  the  same  time 
continued  his  employment  as  a  labouring  brickmaker. 

On  the  16th  of  February,  1818,  Dean  executed  a  deed  of  that  [  54i  ] 
date,  made  between  himself  of  the  one  part,  and  John  Hill  of  the 
other  part,  and  thereby,  after  reciting  that  Dean  had  no  child  by 
Elizabeth,  his  wife,  and  had  agreed,  in  consideration  of  1002.  to  be 
paid  to  him  by  Hill,  forthwith  to  take,  maintain,  clothe,  educate, 
apprentice,  and  bring  up,  William  Thomas  Hill,  the  plaintiff,  then 
of  the  age  of  five  years  and  upwards ;  and  also  that  the  heirs  and 
executors  of  Dean  should  stand  possessed  of  all  the  real  and  personal 
estate  which  should  belong  to  him  at  the  time  of  his  death,  on  the 
trusts  after-mentioned :  it  was  witnessed  that,  in  pursuance  of  that 
agreement,  and  in  consideration  of  100/.  paid  by  Dean  to  Hill  before 
the  sealing  and  delivery  of  the  deed,  Dean  covenanted  that  he  would, 
from  the  date  of  the  deed,  board,  maintain,  educate,  clothe,  and 
bring  up  William  Thomas  Hill  in  a  suitable  and  proper  manner,  as 
if  he  were  his  own  son ;  and  as  soon  as  might  be  after  he  should 
have  attained  the  age  of  fourteen  years,  apprentice  and  put  him  out 
to  some  trade  or  calling,  until  he  should  attain  the  age  of  twenty- 
one  years,  and  pay  the  premium  or  apprentice  fee  which  should  be 
required  for  that  purpose,  and  all  costs,  charges,  and  expenses, 
attendant  on  and  which  should  be  occasioned  by  the  maintaining, 
educating,  clothing,  and  bringing  up  of  the  said  William  Thomas 
Hill  during  his  minority,  by  and  out  of  his  own  monies ;  and  also 
that  his  heirs  and  executors  should  convey  and  assign  the  real  and 
personal  estate  of  which  he  should  die  seised  and  possessed,  in  such 
manner  that  the  same  should  be  and  remain  to  the  use  of  any  widow 
of  Dean  for  her  life,  and  after  her  death  to  the  use  of  William 
Thomas  Hill  absolutely,  if  Dean  should  have  no  child  of  his  own  ; 
but  if  Dean  should  have  any  such  child  or  children,  then  to  the  use 
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Hill  of  William  Thomas  Hill  and  the  child  or  children  of  Dean  equally. 
GoMME.  Provision  *was  then  made  for  the  maintenance  of  William 
[  *5-42  ]  Thomas  Hill  if  he  should  be  under  twenty-one  years  of  age 
at  the  death  of  Dean  and  any  widow  he  might  leave,  and 
for  the  reverting  of  the  estate  to  the  heirs  and  executors  of 
Dean,  if  William  Thomas  Hill  should  die  under  twenty-one  with- 
out issue ;  and  power  was  reserved  to  Dean  to  revoke  the  deed, 
except  as  to  any  uses  therein  expressed  for  the  benefit  of  William 
Thomas  Hill. 

The  deed  was  executed  in  the  presence  of  and  attested  by  two 
witnesses,  and  a  receipt  for  the  consideration  money  was  indorsed 
on  the  deed,  but  under  the  peculiar  circumstances,  as  to  the  alleged 
payment,  stated  in  the  evidence.  ^ 

It  was  alleged  by  the  bill,  that  upon  the  execution  of  this  deed, 
the  plaintijQf  was  taken  by  Dean  into  his  own  house,  and  adopted  as 
his  own  child,  but  that  afterwards  the  plaintiiOf  was  sent  home  to  his 
father ;  and  it  was  agreed  between  the  plaintiff  and  the  defendants, 
that  in  fact,  notwithstanding  the  deed,  the  plaintiff  was,  in  the 
words  of  the  bill,  '*  maintained,  educated,  clothed,  brought  up 
and  apprenticed  by  his  father,  John  Hill,  or  out  of  his  estate;" 
and  the  plaintiff  appeared  to  have  been  brought  up  by  his 
parents  in  entire  ignorance  that  any  such  provision  was  intended 
for  him. 

The  plaintiff's  father  lived  about  eight  years  after  the  date  of  the 
deed,  and  in  1826  died  intestate,  leaving  a  considerable  property, 
of  which  the  plaintiff,  as  one  of  his  children,  was  entitled  to  a 
distributive  share  with  the  other  children. 

James  Dean  died  without  issue  in  September,  1827,  having  made 
[  *543  ]  a  will,  by  which  he  disposed  of  his  property  *without  any  regard  to 
or  notice  of  the  deed,  and  [the]  property,  which  was  stated  to  amount 
to  l,200i ,  had  been  long  since  distributed.  The  executors  after 
having  inserted  advertisements  in  two  London  papers,  calling 
on  all  persons  having  claims  or  demands  against  the  estate  of 
Dean,  to  forward  the  same,  and  having  provided  for  all  known 
demands,  ultimately  distributed  the  testator's  property  in  1829, 
either  according  to  the  directions  of  the  will,  or  by  agreement 
among  the  parties  interested  under  it,  and  at  the  same  time  they 
took  an  indemnity. 

Elizabeth  Hill,  the  widow  of  John  Hill,  was  the  administratrix 
of  his  estate ;  she  died  in  March,  1831,  and  the  plaintiff  being  then 
an  infant,  administration  during  his  infancy  was  granted  to  Samuel 
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Henry  Manley.     The  plaintiff  attained  twenty-one  years  of  age  in        Htll 
Auguet,  1833,  and  then  refused  to  take  the  administration  upon       gomme. 
himself. 

In  April,  1836,  letters  of  administration  of  the  estate  of  John 
Hill,  then  unadministered  by  Elizabeth  Hill,  were  granted  to 
Eichard  Hill,  a  younger  brother  of  the  plaintiff;  and  on  that 
occasion,  Mr.  Manley  delivered  to  Eichard  Hill  a  small  box  which 
had  belonged  to  John  Hill,  and  was  supposed  to  contain  only  old 
expired  leases,  and  other  useless  documents,  and  which,  on  that 
account,  Mr.  Manley  had  never  examined. 

In  this  box,  and  placed  together  with  such  useless  documents, 
Eichard  Hill  found  the  deed  of  the  16th  of  February,  1818 ;  he 
delivered  it  to  the  plaintiff,  who  soon  afterwards  claimed  the  benefit 
of  it  from  the  defendants  ;  and  the  plaintiff  having  soon  afterwards 
obtained  from  Eichard  Hill  an  Assignment  of  any  interest  which 
might  belong  to  the  estate  of  John  Hill  under  the  *deed,  filed  this  [  *o^^  ] 
bill,  claiming  to  be  entitled  to  all  the  estate  of  James  Dean,  after 
payment  of  his  debts  and  funeral  and  testamentary  expenses, 
subject  to  the  life  interest  of  the  widow  of  James  Dean,  now 
Mrs.  Vaile. 

The  material  parts  of  the  evidence  were  as  follows : 

At  the  date  of  the  transaction,  the  witness,  John  Taylor,  then 
about  seventeen  years  of  age,  was  living  with  his  uncle,  Mr. 
William  Brill,  who  was  the  solicitor  of  the  parties  in  the  preparation 
of  the  deed.  He  proved  that  no  pecuniary  consideration  was  at 
first  intended,  "  that  it  was  at  first  proposed  that  the  consideration 
should  be  natural  love  and  affection  on  the  part  of  Dean,"  but 
counsel  raising  some  objection,  it  was  ultimately  agreed  that  the 
consideration  for  the  deed  should  be  the  sum  of  100/. ;  he  said  that 
the  instructions  were  given  by  both  parties,  that  his  uncle  saw 
them  several  times  on  the  subject,  that  the  interviews  some- 
times took  place  at  his  uncle's  chambers,  sometimes  and  more 
frequently  at  John  Hill's  house,  and  that  his  uncle  went  two 
or  three  times  to  Dean's  house  at  Starch  Green ;  that  he  generally 
accompanied  his  uncle,  and  at  John  Hill's  house  was  present 
at  the  interviews,  but  at  Starch  Green  was  left  outside  with  his 
uncle's  gig. 

Mr.  Brill,  one  of  the  witnesses  to  the  execution  of  the  deed,  was 
dead,  the  other  attesting  witness,  Thomas  Hill,  was  alone  examined 
on  behalf  of  the  plaintiff,  who  said  that  he  saw  it  signed,  sealed, 
and  delivered   by  Dean   and  Hill,  and   that  at   the   same   time 
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Hill  Dean  signed  the  receipt  for  the  consideration  money  ;  but  he  said 
GoMME.  ^o  money  actually  passed  between  the  parties  in  his  presence,  but 
he  believed  that  John  Hill  paid  whatever  was  coming  from  him  to 
James  Dean  on  that  occasion,  according  to  the  deed,  for  when  the 
[  *545  ]  parties  and  witnesses  *had  signed,  John  Hill  remarked,  that 
he  believed  that  the  business  was  all  concluded  except  paying 
the  money,  and  he  put  his  hands  to  his  pocket  as  if  he  were 
going  to  produce  the  money;  and  as  the  witness  had  nothing 
further  to  do  in  the  business,  he  withdrew  and  left  the  parties 
to  themselves. 

As  to  the  deed  being  acted  on,  the  witnesses  Sarah  Gilling 
and  the  two  Jennings  spoke  only  to  the  time  when  Dean  was 
living  at  Brickmaker's  Row,  which  was  before  the  date  of  the 
deed.  Thomas  Hill  was  in  the  employ  of  John  Hill  from  about 
1817  to  1826,  when  he  remembered  that  plaintiff  was  living 
away  from  the  house  of  his  father  during  part  of  the  time  that 
he  was  in  the  father's  employ:  he  could  not  very  distinctly 
state  how  long  or  what  period  he  w^as  thus  living  away,  but  to 
the  best  of  his  recollection,  that  plaintiiOf  was  not  living  at  home 
at  the  time  of  the  deed  being  executed,  and  remained  away  for 
some  time,  &c. 

Bangeley  entered  into  the  service  of  John  Hill  as  carman,  in 
January,  1817,  and  remained  with  him  till  his  death,  and  stated, 
that  to  the  best  of  his  recollection,  the  plaintiff  was  living  away 
from  home  at  Christmas,  1817,  and  during  the  greater  part,  if  not 
the  whole,  of  1818,  and  was  out  at  nurse  somewhere. 
The  cause  now  came  on  for  hearing.     *     *     * 

[  550  ]  ][fr.  PemhertoH  and  Mr.  G.  L.  Kmsell,  for  the  plaintiiOf. 

Mr.  Tinney,  Mr.  Bethell,  Mr.  Kindersley,  Mr.  ChandleaSf 
Mr.  Weld,  Mr.  George  Turner,  Mr.  Mt/lne,  Mr.  Armstrong,  and 
Mr.  S.  Atkinson,  for  the  several  defendants. 

Mr.  Pemberton,  in  reply. 

[The  arguments  of  counsel  suflBciently  appear  from  the  following 
judgment :] 

Avg.  10.      The  Master  of  the  Rolls  (after  stating  the  above  circumstances) 
said  : 

The  defendants  insisted,  first,  that  under  all  the  circumstances  of 
the  case,  the  plaintiff  has  no  title  to  the  relief  he  prays ;  and. 
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secondly,  that  if  he  had  originally  a  title,  yet  that  after  such  an        Hill 
administration  and  distribution  of  the  estate  of  James  Dean  as  is       gomme. 
stated  in  the  answer,  the  defendants  ought  to  be  protected  from  all 
liability. 

I  am  of  opinion,  that  if  the  plaintiff  was  entitled  to  the  estate  of 
James  Dean  at  the  time  of  his  death,  the  ^defendants  are  still      [  *55i  ] 
liable,  and  that  the  sole  question  in  the  cause  depends  upon  the 
plaintiff's  title  under  the  deed. 

The  deed  itself  is  very  singular,  whether  we  regard  the  particular 
provisions  which  it  contains,  or  the  relation  which  subsisted  between 
the  parties  to  it.  On  the  one  hand  we  have  a  tradesman,  apparently 
in  good  circumstances,  with  a  family  of  children;  on  the  other  hand 
a  labouring  brickmaker,  without  children,  and  in  circumstances 
which  enabled  him,  at  the  time  when  the  transaction  in  question 
took  place,  to  commence  and  afterwards  to  carry  on  the  business  of 
a  publican,  which  he  seems  to  have  done  by  the  aid  of  his  wife, 
whilst  he  himself  continued  his  employment  of  a  labouring 
brickmaker. 

For  his  station  in  life  he  must  also  be  considered  to  have  been  in 
circumstances  which  were  good,  though  inferior  to  the  circumstances 
of  Hill. 

For  the  plaintiff  it  was  alleged,  that  the  covenants  of  the  deed 
were  an  advancement  obtained  by  Hill  for  his  son ;  that  the  sum  of 
lOOZ.  was  actually  paid  for  it,  but  that  the  deed  was  of  such 
a  nature  as  to  require  no  pecuniary  consideration  to  sanction  its 
validity;  that  the  deed  was  for  a  time  acted  upon;  but  that  whether 
acted  upon  or  not,  it  was  binding  upon  the  parties,  for  the  benefit  of 
the  plaintiff,  from  the  moment  of  its  execution,  and  that  they  had 
no  right  to  abandon  it  and  waive  its  provisions.  The  argument  for 
the  plaintiff  is,  that  this  arrangement  was  an  advancement,  as 
much  as  if  Hill  had  purchased  an  estate  in  the  name  of  his  son. 

On  the  other  hand,  the  defendants  say  that  Dean  was  an  illiterate 
man,  and  could  not  have  understood  the  deed;  that  when  the 
arrangement  was  first  proposed  *no  pecuniary  consideration  was  [  •552  ] 
intended ;  that  the  consideration  of  1001.  was  inserted  only  to 
satisfy  the  scruples  of  the  legal  adviser,  who  was  consulted  by  the 
parties  and  was  not  paid ;  and  that  if  it  had  been  paid  it  would  not 
have  been  sufficient ;  that  the  deed  was  never  acted  upon,  or  that  if 
acted  upon  at  all,  it  was  very  soon  abandoned  ;  that  it  was  a  mere 
arrangement  between  the  parties,  which  they  were  at  liberty  to 
abandon,  and  which  they  did  abandon ;   that  the  circumstances. 
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Hill        condition,  and  expectations  were  never  changed ;  and  that  he  never 
GoMME.      I^^d  ^^y  equity  to  enforce  the  deed.     (His   Lordship   stated  the 
evidence  of  Taylor.) 

It  seems  strange  that  Mr.  Brill  should  find  it  necessary  to  have 
such  frequent  communications  with  the  parties  on  the  preparation 
of  the  deed,  and  that  he  should  himself  go  to  their  houses  so  often 
in  the  way  he  is  stated  to  have  done ;  hut  this  is  the  only  evidence, 
and  upon  it  I  must  consider  that  the  deed  was  carefully  prepared 
from  the  instructions  of  the  parties.  (His  Lordship  stated  the 
evidence  of  Thomas  Hill.) 

These  circumstances  would,  in  ordinary  cases,  be  sufficient  to 
prove  payment  of  the  consideration  money ;  but  the  witness  goes 
on  to  state  a  fact  showing  that  the  consideration  money  was  not 
paid  at  the  time  when  the  deed  was  executed  and  the  receipt  signed 
for  the  same.  The  witness  says.  Hill  remarked,  **  he  believed  that 
the  business  was  all  concluded  except  paying  the  money."  This  is 
inconsistent  with  the  notion  that  the  money  had  then  been  paid  ; 
and  though  the  witness  proceeds  to  say,  that  Hill  put  his  hand 
to  his  pocket  as  if  he  were  going  to  produce  the  money,  yet  he  did 
not  see  the  money  paid ;  but  having,  as  he  says,  nothing  further  to 
do  in  the  business,  he  withdrew  and  left  the  parties  to  themselves. 
On  this  evidence  I  do  not  consider  the  payment  of  the  money  to  be 
well  proved. 
[  553  ]  The  evidence  as  to  the  deed  being  at  all  acted  upon  is  unsatis- 

factory. 

(His  Lordship  next  stated  the  evidence  of  Sarah  Gilling,  the  two 
Jennings  and  Bangeley.) 

Considering  that  in  fact  the  plaintiflf  was  at  nurse  with  Dean 
in  the  year  1817,  and  having  regard  to  the  lapse  of  time  after  which 
the  witnesses  are  speaking,  and  to  the  uncertainty  with  which  these 
witnesses  express  themselves,  I  do  not  think  it  proved  that  the 
plaintiff  did  go  to  reside  with  Dean  in  pursuance  of  the  deed  ;  and 
the  rather,  because  Mr.  Manley,  who  married  a  sister  of  Mrs.  Hill 
in  the  year  1818,  had  heard  nothing  about  the  matter,  except  that 
about  the  time  of  his  marriage  the  plaintiff  was  out  at  nurse  with 
Mr.  and  Mrs.  Dean  ;  and  because  a  witness,  Pither,  who  lived  at 
the  "Seven  Stars'*  when  Dean  took  the  house,  and  continued  to 
live  there,  remembers  the  boy  going  repeatedly,  but  does  not 
recollect  his  ever  staying  in  the  house  on  a  visit,  and  does  not  even 
know  of  his  sleeping  there,  though  he  might  have  done  so  without 
the  witness  knowing  it. 
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But,  however  doubtful  it  may  be  whether  the  plaintiff  ever  resided  Hill 
with  Dean  after  the  execution  of  the  deed,  or  otherwise  than  as  a  gom'mb. 
nurse  child,  it  is  clear,  that  soon  after  the  execution  of  the  deed,  he 
was  residing  with  his  father  in  his  father's  house,  that  the  father 
never  afterwards  required  Dean  to  perform  the  covenants,  and  that 
the  plaintiff's  condition  was  in  no  respect  changed, — his  status 
remained  as  it  was, — he  was  educated  and  brought  up  by  his  father; 
and,  under  these  circumstances,  I  am  of  opinion  that  it  was  intended 
that  the  covenants  of  the  deed  should  not  be  enforced ;  and  if  the 
deed  was  capable  of  being  abandoned,  I  think  that  it  was  so. 

The  case  has  been  compared  to  that  of  a  father  purchasing  an  [  554  ] 
estate  in  the  name  of  his  son,  which  would  be  deemed  an  advance- 
ment, if  no  contemporaneous  evidence  of  a  contrary  intention  were 
produced ;  but  in  such  cases  the  estate  has  become  vested  in  the  son 
by  the  act  of  the  father,  and  the  relation  which  subsisted  between 
father  and  son  is  deemed  evidence  to  rebut  the  resulting  trust 
which,  in  ordinary  cases,  would  prevail.  In  the  present  case  the 
rights  of  the  parties  rested  on  covenant  between  Hill  and  Dean : 
Hill,  on  the  one  hand,  was  purchasing  at  the  same  time  a  benefit 
for  his  son,  and  a  benefit  for  himself, — relief  from  his  obligation 
to  maintain  and  provide  for  his  son;  and  on  the  other  hand. 
Dean,  in  undertaking  the  burden,  was  to  have  not  only  the  lOOi., 
if  that  were  really  intended,  but  also  the  gratification  of  that 
affection  which  the  plaintiff  has  produced  witnesses  to  establish, 
and  was  to  leave  his  property  to  a  boy  educated  and  brought  up  by 
himself. 

There  is  nothing  to  show  that  it  was  the  refusal  of  Dean  which 
occasioned  the  non-performance  of  the  deed :  for  any  thing  that 
appears  to  the  contrary.  Hill  may  have  refused  to  part  with  his  son, 
or  having  parted  with  him,  may  at  a  very  early  period  have  insisted 
on  taking  him  back  again ;  and  if  he  did  so.  Dean  could  scarcely 
have  been  compelled  to  perform  that  part  of  the  covenant  which 
was  still  in  his  power. 

If  Dean  had,  in  pursuance  of  the  deed,  taken  the  boy  home  and 
brought  him  up,  there  would  have  been  a  part  performance  altering 
the  condition  in  life  of  the  boy  ;  and  in  such  circumstances  I  incline 
to  think  that  this  Court  would  not  have  permitted  the  father  to  take 
him  back  to  his  prejudice,  and  would  have  compelled  a  complete 
performance  of  the  covenants  in  his  favour ;  *but  this  state  of  [  *5Bo  ] 
circumstances  never  arose,  there  was  no  appreciable  part  per- 
formance of  those  parts  of  the  covenants  which  affected  the  boy : 
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Hill  if  taken  from  home  at  all,  it  was  for  a  very  short  time,  and  no 
GoMMB.  more  altered  his  condition  in  life,  than  merely  sending  him  out  as 
a  nurse  child  would  have  done.  After  the  boy  returned  home,  I 
think  that  Dean  could  not  have  compelled  the  father  to  send  him 
back  ;  and  if  the  father  refused  to  give  up  the  son,  and  Dean  could 
not  have  had  the  benefit  (if  thought  one)  of  that  material  part  of 
the  arrangement,  I  think  that  he  could  not  be  compelled  to  give  his 
property  to  a  person  whom  he  had  not  been  permitted  to  educate, 
though  he  had  stipulated  to  give  it  to  the  same  person,  under  an 
arrangement  by  which  he  was  to  be  allowed  to  educate  him. 

On  the  whole,  I  consider  that  this  was  an  arrangement  which,  if 
not  performed  to  an  extent  to  alter  the  condition  in  life  and 
expectations  of  the  plaintiff,  might  have  been  put  an  end  to  by 
an  agreement  between  Dean  and  Hill,  and  I  think  that  the  evidence 
shows  that  it  was  put  an  end  to.  The  means  indeed,  or  the  arrange- 
ments made  between  the  parties  for  the  purpose,  do  not  appear,  and 
a  considerable  degree  of  mystery  hangs  about  the  whole  transaction ; 
but  it  being  clear  that  the  condition  in  life  of  the  plaintiff  was  never 
altered,  and  no  expectation  of  his  ever  defeated ;  and  that  for  the 
several  years  after  the  date  of  the  deed,  during  which  both  Hill  and 
Dean  lived,  the  deed  was  not  acted  upon,  I  think  there  is  sufficient 
ground  to  presume  that  it  was  abandoned,  and  that  with  respect 
to  the  consideration,  if  any  was  paid,  all  that  was  necessary  was 
done  mutually  to  release  the  parties ;  and  I  think  that  this 
presumption  is  not  rebutted  by  the  single  fact,  that  the  deed  itself 
[  *556  ]      was  found  uncancelled  among  expired  ^patents  and  other  documents 

considered  to  be  wholly  useless. 

Bill  dismused. 

[This  decision  was  affirmed  by  the  Lord  Chancellor,  on  December 
24th,  1839,  as  reported  in  5  My.  &  Cr.  250,  as  follows :] 

[  5  My.  &  Cr.    Thb   LoRD   CHANCELLOR  : 
251  J 

Much  of  the  difficulty  in  which  this  case  has  been  involved, 
would,  I  think,  be  removed,  if  an  accurate  notion  could  be  first 
formed  of  the  situation  of  James  Dean,  against  whose  estate  a 
specific  performance  of  his  covenant  is  sought.  As  against  him, 
the  bill  is  for  a  specific  performance  of  a  contract  for  the  sale 
of  all  the  real  and  personal  estate  of  which  he  might  be  seised 
or  possessed  at  the  time  of  his  death.  The  consideration  for  this 
[  ♦252  ]  was,  nominally,  so  much  of  lOOi.  as  might  remain  after  *maintaining 
and  educating  and  placing  out  as  an  apprentice  a  boy  of  five  years 
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old.     No  doubt,  it  was  possible,  that  the  child  might  die,  and  so         Hill 

those  expenses  might  be  saved ;  but,  looking  to  the  chances  of  a       qomme. 

child    of    five    years    attaining    twenty-one,    and    the    necessary 

expenses  of  his  maintenance  and  education,  and  of  placing  him 

out  as  an  apprentice  if  he  should  live,  it  will  be  found  that  no 

part  of  the  100/.,  if  paid,  could  be  referred  to  the  purchase  of  the 

real  and  personal  estate  of   James  Dean,  whatever  it   might  be. 

It  is,  however,  unnecessary  to  pursue  this  inquiry ;  because,  if  the 

cause  turned  upon  the  evidence  of  the  fact  of  the  1001.  having 

been  paid,  I  should  be  of  opinion  that  the  evidence  not  only  did 

not   prove    that   payment,  but  was    strong    to   disprove   it.      It 

is,  in  the  first  place,  proved,  that  a  money  consideration  formed 

no  part  of  the  original  agreement  between  the  parties ;  but  they 

were  advised  that  the  transaction  must  have  the  appearance  of 

being   founded    upon   a   valuable   consideration.     It   is  not  very 

probable  that  the  parties  should  so  far  depart  from  their  original 

agreement  as  to  pay  100/.  for  a  contract  which  the  other  party  was 

willing  to  execute  for  nothing  ;  but  it  was  the  obvious  consequence 

of  the  advice  given,  that  it  should  be  made  to  bear  the  appearance 

of  some  valuable  consideration  being  paid.    The  fact  of  payment 

is  directly  in  issue,  and  was  known  to  be  the  foundation  of  the 

plaintiff's  title ;  but  no  evidence  is  given  of  the  payment,  except 

the  receipt,  which,  under  such  circumstances,  is  of  no  value.    It 

is,  however,  proved,  that  no  money  was  paid  before  the  receipt  was 

signed ;  but  if  Thomas  Hill's  recollection  of  what  took  place  nearly 

twenty  years  before  he  made  his  deposition  be  correct,  John  Hill 

afterwards  said  he  believed  that  the  business  was  concluded,  except 

paying  the  money,  and  that  he  put  his  hand  into  his  pocket,  as  if 

he  were  going  to  produce  *the  money  when  the  witness  left  the       [  *253  ] 

room — a  remark  and  act  not  inconsistent  with  the  supposition  that 

the  lOOZ.  had  been  inserted  at  the  suggestion  of  counsel,  without 

any  intention  that  it  should  be  actually  paid,  as  the  parties  may  be 

supposed  to  carry  on  the  farce  up  to  the  very  act  of  payment. 

Supposing,  however,  that  the  money  was  paid,  it  is  a  bill  for  a 
specific  performance  of  a  contract  to  convey  and  assign  all  the  real 
and  personal  estate.  Freehold  estate  there  was  none ;  but  there 
were  leaseholds  of  which  the  defendant  Yaile  became  purchaser 
in  1828,  without  any  notice  of  the  plaintiff's  title,  as  he  alleges, 
and  there  not  being  any  proof  of  his  having  had  any  such  notice. 
The  rest  of  the  property  consisted  of  chattels  and  other  things, 
for  which  a  bill  for  a  specific  performance  of  a  contract  to  sell 
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Hill  would  not  lie.  But  suppose  these  objections  not  to  exist,  is  it 
GoMME.  clear  that  this  Court  will  decree  a  specific  performance  of  such 
a  contract  as  this,  by  which,  for  a  certain  sum,  a  party  deprives 
himself  of  the  possibility  of  realising  property  over  which  he  can 
have  a  disposing  power  by  will,  and  the  effect  of  which,  therefore, 
is  to  destroy  the  most  active  motive  for  bettering  his  condition  in 
life  ?  Prehble  v.  Boghurat  (i),  and  the  other  cases  upon  which  it  was 
founded  and  which  have  followed  it,  have  no  analogy  to  such  a  case 
as  this.  In  those  cases,  marriage  was  the  consideration,  and  the 
parties  claiming  the  benefit  were  the  children  of  that  marriage ; 
but,  here,  the  child  to  be  benefited  was  a  total  stranger  to  the  party 
contracting  to  devest  himself  of  all  power  over  his  property.  As 
between  him  and  the  other  parties,  there  was  no  consideration, 
meritorious  or  otherwise,  except  the  remnant,  if  any,  of  the  lOOZ. 
[*254]  In  Hohson  v.  Trevor  {2)^  *the  parties  to  be  benefited  were  the 
daughter  of  the  contracting  party,  her  husband  and  children. 

Let  it,  however,  be  assumed,  that  the  contract  was  such  as  this 
Court  would  enforce,  and  that  a  valuable  consideration  was  paid  for 
it — the  parties  to  the  contract  were  the  plaintiff's  father  and  James 
Dean ;  the  party  to  be  benefited  was,  indeed,  the  son,  but  it  cannot 
be  that  the  parties  to  the  contract  are,  for  that  reason,  to  be 
precluded  from  dealing  with  each  other  upon  the  subject  of  the 
contract.  The  vendor  knew  nobody  but  his  purchaser,  and  it 
cannot  affect  his  rights  that  the  purchaser  gives  to  any  one  else 
the  benefit  of  his  contract. 

Cases  of  advancement  have  been  referred  to  as  analogous  to  this. 
All  those  cases  are  between  the  parent  and  the  child,  and  those 
who  claim  through  them,  and,  in  all,  the  question  is,  whether  the 
father's  equity  to  consider  a  person  to  whom  his  estate  has  been 
conveyed  without  consideration,  as  a  trustee  for  him,  is  not  repelled 
by  the  child's  title  to  have  the  transaction  considered  as  an 
advancement.  Here,  the  question  is,  not  who  would  be  entitled, 
as  between  the  father  and  son,  to  the  fruits  of  the  contract,  if 
enforced,  but  whether  the  son  can  enforce  it  against  a  stranger. 
In  Prehble  v.  Boghurst,  and  the  other  cases  of  that  description,  the 
consideration  being  marriage,  the  children  of  the  marriage  were 
plaintiffs ;  but,  in  all  marriage  contracts,  the  children  of  the 
marriage  are  not  only  objects  of,  but  quasi  parties  to  it. 

But,  going  back  to  29  Car.  II.,  the  case  of  Dntton  v.  Ptwl  (3)  has 

(1)  1  Swanst.  309.  (3)  1  Yentr.  318,  332. 

(2)  2  P.  Wms.  191. 
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been  produced  as  an  authority  for  this  plaintiff's  right  to  sue.  Of  Hill 
the  plaintiff's  right  to  *sue  at  law,  in  that  case,  I  say  nothing:  gom'mb. 
there  was  much  difference  of  opinion  amongat  the  Judges  who  [  *2°5  ] 
decided  it;  but  the  facts  of  that  case  would,  I  conceive,  give  to 
the  plaintiff  an  undoubted  right  to  relief  in  this  Court,  though  upon 
a  principle  which  has  no  application  to  the  present  case.  A  father, 
seised  in  fee  of  land,  was  about  to  cut  down  timber  upon  it,  to  raise 
1,0002.  for  his  younger  child.  His  son  and  heir,  in  consideration 
of  his  not  cutting  down  the  wood,  promised  to  pay  1,0002.  to  such 
younger  child ;  that  is,  in  consideration  of  the  father  permitting 
this  property  to  descend,  the  son  promised  himself  to  do  what 
the  father  was  about  to  do  out  of  it.  In  Chamberlain's  case  (i) 
a  father  being  about  to  make  a  will,  and  thereby  to  make  certain 
provisions  for  his  younger  children,  the  son  and  heir  persuaded 
him  not  to  make  any  such  will,  and  that  he  would  take  care  his 
brothers  and  sisters  should  have  those  provisions,  whereupon  the 
father  forbore  to  make  the  provisions,  and  they  were  decreed  against 
the  heir.  Dutton  v.  Pool,  therefore,  is  no  authority  in  support  of 
the  plaintiff's  attempt  to  make  the  defendant  liable  to  him  for  the 
performance  of  the  contract  entered  into  with  his  father. 

If,  indeed,  the  agreement  had  been  so  far  acted  upon,  as  to  have 
altered  the  status  of  the  child,  as  it  was  observed  by  the  Master  of 
THE  Bolls,  and  that  by  the  act  of  Dean,  Dean  might  have  been 
precluded  from  disputing  with  the  child  his  liability  to  perform  his 
part  of  the  agreement ;  but  that  would  have  been  a  new  equity, 
though  arising  out  of  the  agreement,  and  which  the  facts  of 
this  case  exclude.  Let  it,  however,  be  assumed,  that  this  Court 
would  permit  him  to  sue  upon  such  *contract,  it  cannot  be  that  [  *266  J 
such  right  or  the  reservation  of  the  benefit  to  him  under  the 
contract,  should  prevent  the  parties  to  the  contract  from  dealing 
with  each  other  relative  to  it.  If,  in  Dutton  v.  Pool,  the  father, 
after  the  undertaking  of  his  son,  had  cut  down  the  wood,  and  had 
not  applied  the  proceeds  for  the  benefit  of  the  daughter,  it  cannot 
be  supposed  that  the  son  would  have  been  liable  to  her  for  the 
1,0002.  The  contract,  therefore,  between  James  Dean  and  John 
HUl  was  liable  to  be  affected  by  their  acts  towards  each  other,  not- 
withstanding the  benefit  which  the  plaintiff  was  to  take  under  it. 
The  intention  of  the  father  so  to  benefit  the  child  was,  indeed, 
manifested  by  the  agreement,  but  nothing  more,  and  could  not 
affect  the  rights  or  equities  of  the  other  party  to  it. 
(1)  Pre.  Cha.  4;  and  see  Freem.  34. 
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[  •257  ] 


It  is  necessary,  therefore,  to  look  to  the  conduct  of  the  parties, 
and  particularly  of  the  father.  If  the  lOOi.  was  given  by  the 
plaintiff's  father  for  the  covenant  on  the  part  of  Dean,  part,  at 
least,  of  the  consideration  for  that  payment  was  the  being  relieved 
from  the  expenses  of  maintaining  and  educating  the  plaintiff;  and 
part  of  the  benefit  Dean  was  to  receive  was  the  society  of  the  child. 
I  think  the  observations  of  the  Master  of  the  Bolls  upon  the 
evidence  addressed  to  this  part  of  the  case,  are  perfectly  just,  and 
that  the  evidence  of  the  agreement  having  been  acted  upon  at  all  is 
very  insufl&cient  to  establish  that  fact ;  but  that  it  is  amply  proved 
that  both  parties  so  far  abandoned  the  contract,  soon  after  it  was 
made,  that  neither  party  derived  the  benefit  from  it  which  it 
purports  to  secure,  so  that,  as  between  the  two  contracting  parties, 
it  would  be  impossible  for  the  representatives  of  either  to  demand, 
in  this  Court,  a  specific  performance  of  it.  The  claim  of  the 
plaintiff,  as  assignee  of  the  debt,  supposed  to  consist  of  the  value 
♦of  the  maintenance  of  the  plaintiff  during  his  minority,  is  so  wild, 
as  scarcely  to  have  been  made  the  subject  of  argument ;  but  if  the 
father  had  the  power  to  abandon  and  rescind  that  part  of  the 
contract  which  provided  a  benefit  to  his  son,  and  which,  I  think,  he 
had,  then  his  acts  and  conduct  operate  upon  this  part  of  the 
contract  as  well  as  the  other,  and  this  ground  alone  would,  I  think, 
afford  an  answer  to  the  plaintiff's  bill.  I  think,  therefore,  it  was 
properly  dismissed,  and  that  the  appellant  must  pay,  to  the 
respondent,  the  costs  of  this  appeal. 


1839. 

Jui:f  30. 

JtoUt  Court, 

Lord 

Lanqdalb, 

M.B. 

[lBeav.566] 


SIMPSON  V.  BUETON. 

(1  Beav.  556—558;  S.  C.  8  L.  J.  (N.  S.)  Ch.  328;  3  Jur.  995.) 

Where  a  plaintiff  wilfully  miBrepTesents  his  place  of  resideace  on  the 
record,  he  will  be  ordered  to  give  security  for  costs,  but  this  rule  does  not 
extend  to  cases  where  it  is  done  innocently  and  from  mere  error. 

This  bill  was  filed,  on  the  6th  of  June,  1839,  by  Henry  Adam 
Simpson,  described  as  "  of  No.  8,  Regent's  Terrace,  Regent  Street, 
Lambeth,  in  the  county  of  Middlesex,  water-gilder,"  and  by  **  James 
Simpson  of  22,  Church  Street,  Lambeth  aforesaid,  plumber." 

It  was  now  moved  on  behalf  of  the  defendant,  that  the  plaintiffs 
should  give  security  for  costs  on  the  ground  that  they  had 
incorrectly  described  their  residences  in  the  bill. 

The  affidavit  in  support  of  the  application  showed,  that  at  the 
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idme  of  filing  the  bill  neither  of  the  plaintiffs  were,  nor  had  they  Simpson 
been  for  some  time  previously,  resident  at  the  places  stated  on  bubton. 
the  bill. 

The  plaintiff,  H.  A.  Simpson,  in  answer  to  the  application,  made 
an  affidavit  stating,  '*  that  at  the  time  of  filing  the  bill,  and  some 
time  previous  thereto,  he,  in  consequence  of  his  being  engaged  in 
different  parts  of  the  neighbourhood  of  London,  in  his  business  of 
water-gilder,  &c.,  had  no  fixed  place  of  residence,  and  that  the 
place  mentioned  in  the  bill  was  the  best  address  he  could  then 
give,  and  the  only  one  where  he  was  likely  to  be  heard  of  for 
any  length  of  time." 

James  Simpson,  by  his  affidavit,  stated,  *^  that  at  the  time  of  [  ^^7  ] 
the  filing  of  the  bill  in  this  cause,  he  had  not  any  settled  or 
fixed  place  of  residence,  as  he  was  travelling  about  the  country  to 
get  his  livelihood,  and  could  always  be  heard  of  at  No.  22,  Church 
Street,  Lambeth,  his  residence  stated  in  the  bill,  and  where  he  was 
in  the  habit  of  referring  for  his  address.*' 

They  both  stated  that  the  addresses  mentioned  in  the  bill  were 
given  for  the  reasons  stated,  and  not  in  order  to  enable  them  to 
evade  the  process  of  the  Court. 

The  defendant's  solicitor,  on  the  2nd  of  July,  applied  to  the 
plaintiffs'  solicitor,  by  letter,  for  their  addresses,  who  stated  that 
he  would  apply  to  the  plaintiffs,  and  ascertain  if  they  had  changed 
their  addresses ;  and  he  accordingly  wrote  to  the  plaintiff  H.  A. 
Simpson,  addressed  to  him  at  No.  8,  Begent's  Terrace.  On  the 
3rd  of  July  notice  of  this  motion  was  given,  and  shortly  afterwards 
H.  A.  Simpson  called  on  his  solicitor  in  consequence  of  the  letter. 

The  present  residences  were  stated  in  their  affidavits. 

Mr.  Kinderaley,  in  support  of  the  motion. 
Mr.  Pemberton,  contra. 

The  Master  of  the  Bolls  :  [  668  ] 

There  can  be  no  doubt  that  it  is  the  duty  of  a  plaintiff  to  state  his 
place  of  residence  truly  and  accurately  at  the  time  he  files  his  bill, 
and  if,  for  the  purpose  of  avoiding  all  access  to  him,  he  wilfully 
misrepresents  his  residence,  he  will  be  ordered  to  give  security  for 
costs.  1  do  not  think  the  rule  extends  to  a  case  where  he  has  done 
80  innocently  and  from  mere  error.  The  plaintiffs,  1  think  from 
the  evidence,  acted  wrong ;  at  the  time  when  the  bill  was  filed,  they 
were  neither  of  them  residing  at  the  places  stated  upon  the  record ; 
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but  did  they  describe  themselves  wrong  with  a  view  of  misleading 
any  person  ?  It  appears,  that  when  the  defendant  went  to  search  for 
them  at  the  places  stated  on  the  bill,  they  could  not  be  found  there, 
and  he  certainly  received  answers  which  were  very  unsatisfactory ; 
but  when  the  defendant  applied  to  their  solicitor,  the  latter  wishing 
to  communicate  with  the  plaintiffs,  wrote  to  one  of  them  at  the 
very  place  designated  by  the  record ;  the  defendant  would  not  wait 
for  the  answer,  which  did,  however,  come  in  consequence  of  the 
letter  addressed  to  that  place.  The  plaintiffs  are  not  out  of  the 
jurisdiction,  their  residence,  which  was  found  by  means  of  the 
description  on  the  record,  is  now  stated,  and  under  these  circum- 
stances, I  think  that  I  ought  not  to  make  the  order  asked ;  seeing, 
however,  at  the  same  time,  that  these  plaintiffs  have  not  truly 
described  themselves  upon  the  record  as  they  ought  to  have  done» 
it  is  impossible  for  me  to  give  them  any  costs. 


1839. 
Jtdy  9. 

BolU  (hurt. 

Lord 

Lanodale, 

M.R. 

[659] 


WILLIS  V.  KIBBLE  (I). 

(1  Beav.  559—560.) 

A  testator  devised  and  bequeathed  his  freehold  and  leasehold  estate  to 
tiTLstees  for  sale,  and  he  **  declared  that  his  trustees  respectively  should  be 
entitled  to  have  and  receive,  out  of  the  trust-monies,  all  costs,  charges  and 
expenses,  fees  to  counsel  and  for  advice,  and  for  professional  assistance, 
and  loss  of  time,  paid,  incurred,  sustained  or  occasioned  in  or  about  the 
execution  of  the  said  trusts  or  in  anywise  relating  thereto.**  One  of  the 
trustees  was  a  land  surveyor,  and  he  superintended  the  management  and 
sale  of  the  estates :  Held,  that  he  was  entitled  to  compensation  for  loss 
of  time. 

Thb  testator  in  this  cause  by  his  will  devised  and  bequeathed  all 
his  real  and  leasehold  estates  to  John  Kibble  and  Joseph  Bandolph, 
upon  certain  trusts,  for  sale,  and  his  will  contained  the  following 
clause:  ''And  I  declare  that  my  said  trustees  respectively  shall 
be  entitled  to  have  and  receive  out  of  the  trust-monies  all 
costs,  charges  and  expenses,  fees  to  counsel,  and  for  advice,  and 
for  professional  assistance,  and  loss  of  time,  that  may  be  paid, 
incurred,  sustained  or  occasioned  in  or  about  the  execution  of  the 
said  trusts,  or  in  anywise  relating  thereto." 

John  Kibble  was  a  land  agent.  After  the  testator's  death,  he 
took  upon  himself  the  active  management  of  the  testator's  estates 
and  property,   and  superintended   the  repairs,  &c. ;   and  before 


(1)  Ciarkaon  v.  Rohiimn  [1900]  2  Ch.  722,  69  L.  J.  Ch.  859,  83  L.  T.  164. 
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the  institution  of  the  suit  had  effected  sales  of  forty-four  lots  of 
the  property. 

By  this  petition,  which  stated  he  had  been  employed  one  hundred 
and  thirty-eight  entire  days,  besides  parts  of  other  days,  in  the 
execution  of  the  trusts  of  the  will,  he  sought  a  declaration,  that  he 
might  be  allowed,  in  passing  his  accounts,  the  sum  of  289i.  16«.  for 
his  loss  of  time,  at  the  rate  of  two  guineas  a  day. 

Mr.  Parry,  in  support  of  the  petition. 

Mr.  Stinton  and  Mr.  T.  H.  Hall,  contra,  contended  that  the 
law  was  now  clearly  settled  that  a  trustee  was  not  entitled  to  a 
remuneration  for  his  loss  of  time,  Moore  v.  *Frowd  (i) ;  that  the 
compensation  "for  loss  of  time,"  referred  to  by  the  testator, 
was  that  of  counsel  and  professional  men  employed,  and  not  of 
the  trustee. 


Willis 

r. 
Kibble. 


[  •660  ] 


Mr.  Parry,  in  reply. 

The  Master  of  the  Bolls  considered  that,  upon  the  terms  of  the 
will,  the  petitioner  was  entitled  to  remuneration  for  his  loss  of  time, 
and  that  it  must  be  referred  to  the  Master  to  settle  the  amount ; 
but  as  the  petitioner  had  made  no  claim  by  his  answer,  and  had 
thus  given  no  opportunity  of  referring  the  matter  to  the  Master, 
when  the  case  was  before  the  Court  on  a  former  occasion,  he  must 
pay  the  costs  of  the  petition. 


MILLS  V.   FINLAY. 

(1  Beav.  560—562.) 

A  client  deposited  with  his  solicitor  the  title-deeds  of  an  estate,  to  secure 
a  sum  of  money  then  due,  and  certain  costs  then  incurred :  the  Court,  on 
the  petition  of  the  client,  ordered  the  deeds  to  be  delivered  up  to  the  client, 
on  his  paying  into  Court  a  sum  sufficient  to  cover  the  solicitor's  claim,  and 
directed  the  usual  taxation. 

Mb.  Edward  Bice  had  been  employed  as  solicitor  for  the  plain- 
tiff, Captain  Mills,  in  this  suit,  to  which  Mr.  B.  had  been  made  a 
defendant,  in  consequence  of  his  having  a  charge  on  the  shares  of 
Captain  Mills  and  his  sisters,  for  securing  any  advances  not 
exceeding  2,0(X){.  In  respect  of  this  charge,  Mr.  Edward  Bice, 
in  August,  1888,  received  2,143Z. 

(1)  45  R.  R.  205  (3  My.  &  Cr.  45). 
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Mills  Captain  Mills  became  the  purchaser  of  certain  freehold  property 

FiNLAY.  under  the  decree  ;  and  on  the  3rd  of  August  he  deposited  the  title- 
deeds  with  Mr.  E.  Eice,  and  at  the  same  time  signed  the  following 
[  ♦561  ]  memorandum:  **'Mr.  Eice,  I  hereby  admit  myself  to  be  indebted 
to  you  in  the  sum  of  five  hundred  and  thirty-one  pounds,  four 
shillings  and  four  pence,  exclusive  of  the  costs  incurred  by  Gibbon, 
and  of  completing  the  purchase  of  the  freehold  houses  bought  by 
me  at  the  sale  Mills  v.  Finlai/,  and  do  hereby,  as  security  for  the 
payment  thereof,  with  5  per  cent.,  authorize  you  to  obtain  and 
retain  the  title-deeds  relating  thereto,  upon  your  releasing  what, 
if  any,  security  you  may  have  against  me  personally,  on  the 
several  shares  of  my  late  sisters,  Louisa  and  Emmeline.  This 
memorandum  is  to  be  taken  as  subject  to  the .  law-costs  being 
examined  by  me,  and  in  the  event  of  any  mistake,  to  be  corrected 
accordingly. 

"  3rd  August,  1838.  "  Jas.  Mills." 

Some  other  transactions  and  proceedings  took  place  between 
Captain  Mills  and  Mr.  Eice,  and  Captain  Mills  afterwards  changed 
his  solicitor.  Being  unable  to  obtain  a  settlement  of  the  accounts 
between  him  and  Mr.  Eice,  he  presented  a  special  petition,  praying 
that  on  payment  by  him  into  Court  of  the  sum  of  350/.,  or  such 
other  sum  as  the  Court  should  direct,  Mr.  Eice  should  deliver  up  the 
title-deeds,  papers  and  writings,  belonging  to  the  petitioner,  and  for 
a  reference  to  the  Master  to  tax  the  bills  of  Mr.  Eice,  and  ascertain 
the  amount  due  to  him,  in  respect  of  all  his  claims  from  the 
petitioner,  and  for  consequential  directions. 

Mr.  Pemherton  and  Mr.  J.  Moore,  for  the  petitioner. 

Mr.  Stinton,  contra,  contended  that  this  application  was 
irregular  in  form,  as  the  petitioner  might  have  obtained  the 
order  of  course  for  the  taxation  of  his  solicitor's  bills,  without 
coming  to  the  Court  on  a  special  petition ;  and  secondly,  that  it 
was  contrary  to  the  practice  of  the  Court  to  order  the  delivery 
[  ♦562  ]  up  of  *deeds  deposited  as  a  security,  before  the  money  had 
actually  been  paid  into  the  hands  of  the  party  holding  them  as 
a  security. 

Mr.  Pemherton,  in  reply,  said  there  was  this  specialty  in  the 
case, — it  was  a  dealing  between  a  solicitor  and  his  client. 
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The  Master  of  the  Rolls  : 

I  do  not  consider  this  application  irregular :  a  solicitor  holds 
these  title-deeds  as  a  security  for  the  whole  of  his  claim,  and  what 
is  asked  is,  that  he  may  give  up  the  deeds  on  payment  into  Court 
of  a  sum  sufficient  to  cover  that  claim.  This  being  done,  I  do  not 
think  the  solicitor  ought  to  be  permitted  to  retain  the  deeds. 

I  have  no  doubt,  except  as  to  the  sum  to  be  paid  into  Court.  I 
think  that  Mr.  Bice  has  a  right  to  have  the  full  amount  paid  in ; 
and  if  he  will  inform  the  Court,  by  affidavit,  that  the  sum,  which 
appears  from  the  affidavit  filed  in  support  of  the  petition  to  be  due, 
is  inadequate,  I  will  see  that  he  has  a  sum  paid  into  Court  sufficient 
to  cover  his  claim  and  to  secure  him.  He  is  the  plaintiff's  solicitor, 
and  I  look  upon  him  wholly  in  that  character  on  this  occasion. 

My  intention  is  that  he  should  have  full  security ;  but  it  would 
be  unjust  to  allow  him  to  retain  his  client*s  title-deeds,  if  a  sum 
of  money  sufficient  to  meet  the  whole  of  his  demands  is  deposited 
in  Court. 


Mills 

V, 
FlNLAY. 


GREENWOOD   v.  WAKEFORD. 

(1  Beav.  576—582 ;  S.  C.  8  L.  J.  (N.  S.)  Ch.  333.) 

The  trustee  of  a  marriage  settlement  concurred  in  a  breach  of  trust,  by 
lending  the  fund  to  the  husband  on  a  security  not  warranted  by  the  settle- 
ment: Held,  that  the  representatives  of  the  tiustee  could  maintain  a  bill 
against  the  husband  and  the  other  cestuis  que  trust,  for  the  restitution  of 
thefund(l). 

Trustees  are  not  entitled,  us  against  the  trust  estate,  capriciously  to  refuse 
to  continue ;  but  if  they  find  the  trust  estate  involved  in  complicated  ques- 
tions not  in  contemplation  when  they  undertook  the  trust,  they  have  a  right 
to  come  to  this  Court  to  be  relieved  from  it. 

A  devise  by  testator  **  of  all  the  lands  and  hereditaments  vested  in  him 
as  trustee  or  mortgagee  in  fee,"  held  to  pass  trust  estates  vested  in  the 
testator  as  trustee  for  the  separate  use  of  a  married  woman  during  her  life. 

By  the  settlement  made  on  the  marriage  of  the  defendants,  Mr. 
and  Mrs.  Wakeford,  some  freeholds  and  money  in  the  funds  were 
settled  upon  Mrs.  Wakeford  for  life,  with  remainder  to  Mr.  Wake- 
ford  for  life,  with  remainder  to  the  children  of  the  marriage ;  and 
the  settlement  contained  a  power  for  the  trustees,  with  the  direction 
in  writing  of  Mr.  and  Mrs.  Wakeford,  to  lend  the  trust  monies  to 
Mr.  Wakeford,  on  the  security  of  his  bond  alone. 

The  limitations  of  the  freehold  property  were  as  follows :  it  was 
granted  and  released  by  the  husband  to  the  trustees,  their  heirs 
(1)  Tnistee  Act,  1893,  s.  45. 


18S9. 
June  28,  29 

Bolls  Cmrt, 

Lord 

Langdale, 
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Gbbenwood^  and  assigns,  to  the  use  of  the  husband  and  his  heirs  until  the 
Wakepord.  solemnization  of  the  intended  marriage  ;  and  after  the  solemniza- 
tion thereof,  to  the  use  of  the  said  trustees,  their  heirs  and  assigns 
during  the  life  of  the  intended  wife,  upon  trust  to  receive  the  rents 
and  pay  the  same  to  her  for  her  separate  use ;  with  remainder  to 
the  use  of  the  husband  for  life ;  with  remainder  to  the  use  of  the 
same  trustees  during  the  life  of  the  husband,  in  trust  to  preserve 
contingent  remainders  ;  with  remainder  to  the  use  of  the  children 
of  the  marriage,  with  certain  limitations  over. 

The  trustees  lent  a  part  of  the  trust  monies  to  Mr.  Wakeford  on 
[  ♦577  ]  his  promissory  note,  and  without  obtaining  ♦the  consent  in  writing 
required  by  the  terms  of  the  settlement.  The  trustees  afterwards 
died  :  John  Bowie  was  the  survivor  of  them. 

John  Bowie,  the  surviving  trustee,  by  his  will,  appointed  the 
plaintiffs  his  executors ;  and  by  a  codicil,  after  declaring  that  the 
devise  in  the  said  will  contained,  of  the  residue  or  remainder  of  his 
real  estate  was  not  intended  to  include  any  estate  vested  in  him 
as  a  trustee  or  mortgagee  in  fee,  the  testator  gave  and  devised 
unto  the  plaintiffs,  their  heirs  and  assigns,  ''  all  the  lands  and 
hereditaments  vested  in  him  as  trustee  or  mortgagee  in  fee." 

On  the  death  of  the  surviving  trustee,  the  trust  money  was  still 
in  the  hands  of  the  defendant,  Mr.  Wakeford  ;  several  irregularities 
existed  as  to  the  trust  estate,  and  the  settlement  contained  no 
power  to  appoint  new  trustees  applicable  to  the  existing  state  of 
circumstances.  This  bill  was  filed  by  the  executors  and  devisees 
of  the  will  of  the  surviving  trustee,  John  Bowie,  to  have  the  trust 
fund  in  the  hands  of  Mr.  Wakeford  restored,  for  the  correction 
of  the  irregularities  existing  as  to  the  trust  estate,  and  for  the 
appointment  of  new  trustees. 

Mr.  Pemherton  and  Mr.  Bird,  for  the  plaintiffs,  contended, 
that  the  plaintiffs  were  justified  by  the  state  of  the  trust  estate  in 
coming  to  the  Court ;  that  the  estate  of  the  plaintiffs'  testator  was 
subject  to  liability ;  and  that  it  was  impossible  to  administer  that 
estate,  until  that  liability  had  been  disposed  of. 

Mr.  Kindersley  and  Mr.  Willcock,  for  Mr.  Wakeford,  contended, 

that  the  plaintiffs  had  no  equity,  estate  or  interest  to  entitle  them 

[  578  ]       to  support  this  bill.     *     *    If  the  plaintiffs  are  trustees,  they  have 

no  right  to  relieve  themselves  from  their  duties  at  the  expense  of 

the  estate,  for  they  might,  on  the  death  of  their  testator,  have 
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repudiated  the  trusts  and  disclaimed  the  trust  estate ;  if  they  are  Gbbenwood  . 
not  trustees,  they  have  no  right,  as  strangers,  to  institute  a  suit    wakeford. 
for  the  appointment  of  new  trustees.     The  codicil  of  the  testator 
did  not  pass  the  trust  estate  to  the  plaintiffs. 

Mr.   Temple  and  Mr.  Hinds,  for  Mrs.   Wakeford  and 'her 
daughter,  concurred  in  the  opposition  to  the  plaintiffs'  bill. 

Mr.  Whitnmrsh,  for  the  co-heiresses  of  the  surviving  trustee 
who  had  been  made  parties. 

Mr.  Pemberton,  in  reply,  cited  Coventi-y  v.  Coventry  (i) ;  and 
see  Howard  v.  Rhodes  (2). 

The  Master  of  the  Rolls  (after  stating  the  settlement) :  [  579  ] 

Mr.  John  Bowie  died  on  the  25th  of  April,  1836,  and  the  present 
plaintiffs  becoming  his  representatives,  had  the  duties  and  the 
responsibilities  of  their  testator  cast  upon  them.  Application  was 
made  to  them  by  Mr.  Wakeford,  or  some  member  of  his  family,  to 
appoint  new  trustees ;  this  application  necessarily  induced  an 
inquiry  respecting  the  trust,  and  the  consequence  of  that  inquiry 
was,  to  find  that  there  was  nothing  relating  to  the  trust  in  the  con- 
dition in  which  it  ought  to  have  been,  pursuant  to  the  deeds  by 
which  the  trust  was  created  ;  the  consequence  also  was,  to  find  that 
there  had  been  various  dealings  with  the  trust  property  between 
the  trustees  and  Mr.  Wakeford,  the  tenant  for  life.  It  is  quite 
unnecessary  to  go  into  a  detail  of  the  various  circumstances  that 
have  happened  ;  it  is  sufficient  to  say.  the  trust  property  was  very 
much  altered  in  condition,  and  that  the  alteration  had  been 
made  in  a  manner  inconsistent  with  the  trusts.  From  this  situa- 
tion of  things  these  parties 'found  that  the  estate  of  their  testator 
was  necessarily  subject  to  very  great  responsibility :  referring  for 
instance  to  the  one  case  as  to  the  stock,  as  to  which  there  was 
a  power  of  advancing  money  to  the  husband  upon  his  bond,  with 
the  consent  in  writing  of  his  wife :  the  stock  it  appears  had  been 
sold  out,  and  the  produce  had  been  advanced  to  the  husband, 
without  any  consent  in  writing  of  the  wife,  and  without  the  bond. 
The  state  of  the  family  was,  that  there  was  one  child,  an  infant, 
and  the  legal  possibility  of  future  issue  of  the  marriage.  The 
stock  having  been  sold  out  for  the  purpose  of  the  produce  being 

(1)  44  R.  R.  169  (1  Keen,  758).  (2)  44  R.  R.  125  (1  Keen,  581). 
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.  gbbenwood  advanced  to  the  husband  in  a  manner  not  warranted  by  the  settle- 
Wakefobd.  ment,  this  infant  had,  beyond  all  doubt,  a  right  to  insist  that  a 
breach  of  trust  had  been  committed,  and  to  require  the  stock  to  be 
[  •580  ]  replaced.  *The  representatives  of  the  surviving  trustee,  finding 
themselves  in  this  situation,  were  naturally  desirous  of  relieving 
the  estate  of  their  testator  from  the  responsibility  which  they 
found  it  thus  subjected  to.  There  was  a  clear  demand  arising 
from  a  breach  of  trust,  in  which  their  testator,  it  is  true,  had  con- 
curred, but  in  which  he  had  concurred  for  the  use  and  convenience 
of  Mr.  Wakeford,  the  husband.  I  own  I  am  rather  surprised  to 
find  it  alleged,  even  in  argument,  that  persons  placed  in  the 
situation  of  these  plaintiffs,  are  not  entitled  to  apply  to  this  Court 
for  relief ;  at  any  moment,  a  bill  might  have  been  filed  against 
them  by  the  wife  or  daughter  by  their  next  friends,  calling  on 
them,  as  representing  the  estate  of  the  testator,  to  replace  that 
which  had  been  lent  to  Mr.  Wakeford^  the  husband ;  and  I  con- 
ceive it  to  be  clear,  that  they  had  a  right  to  proceed  against  the 
husband,  for  the  purpose  of  having  this  matter  set  right.  Even 
if  the  bill  had  been  filed  by  the  wife  and  daughter,  and  the  hus- 
band together  with  the  estate  of  the  deceased  trustee  had  been 
called  on  to  answer  the  breach  of  trust,  the  estate  of  the  deceased 
trustee  would  have  had  a  right  to  indemnity  from  the  husband. 
The  plaintiffs  finding  this  and  the  other  irregularities  which  have 
been  stated, — finding  the  trust  in  such  a  situation  that  it  was 
impossible  for  them  to  clear  the  estate  of  their  testator  from  respon- 
sibility without  the  assistance  of  this  Court,  accordingly  file  their  bill, 
stating  these  circumstances,  and  desiring  to  have  the  stock  replaced; 
and  on  their  motion  the  money  is  brought  into  Court.  At  the 
time  the  bill  was  filed,  the  daughter  was  an  infant ;  she  has  now 
come  of  age,  and  can  exercise  her  own  discretion  on  the  subject ; 
and  the  only  persons  now  interested  in  the  property,  are  the  hus- 
band, the  wife,  and  the  daughter,  who  has  now  attained  her  age  of 
twenty-one.  Though  there  is  a  possibility  of  future  issue  in  con- 
f  *r>8i  ]  templation  of  law,  yet  Mrs.  Wakeford  is  now  of  such  *an  age  as  to 
make  it  appear  satisfactorily  enough  that  there  will  be  no  future 
issue,  and  that  no  further  interest  can  arise.  The  wife  and 
daughter  now  appear  by  their  counsel,  and  do  not  desire  these 
funds  to  be  restored,  the  consequence  of  which  is,  that  the  plain- 
tiffs are,  by  that  act,  relieved  from  the  responsibility  to  which  they 
were  liable ;  this  renders  it  unnecessary  for  them  to  prosecute  the 
suit  further  than  for  the  purpose  of  being  relieved  from  future 
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responsibility.    In  respect  of  the  personal  estate,  the  fund,  having    Gekenwood 

been  brought  into  Court,  is  safe,  and  nothing  is  therefore  asked    wakefobd. 

with  respect  to  it.     In  respect  of  the  real  estate  the  plaintiffs  still 

ask  relief ;  the  security  for  the  mortgage  money  is  vested  in  them, 

and  they  desire  to  be  relieved  from  it ;  what  is  wanted,  is  somebody 

to  whom  they  can  safely  convey  that  legal  estate  ;  and  they  have  a 

right  to  be  relieved  from  further  responsibility  in  this  respect. 

With  respect  to  the  devised  estates,  it  appears  to  me  on  the 
construction  of  the  codicil,  that  the  devisees  take  the  legal  estate : 
they  are,  therefore,  entitled  to  have  somebody  to  whom  they  can 
safely  convey  it. 

Then  comes  the  question  as  to  the  costs  of  the  suit.  The  opinion 
I  entertain  on  this  subject  is  this,  and  I  have  often  stated  it,  that 
if  a  trustee  undertakes  the  performance  of  a  trust,  he  is  not  entitled, 
as  against  the  estate  he  has  undertaken  to  protect,  to  exercise  a 
mere  caprice,  and  without  any  assignable  reason  say  that  he  will 
no  longer  continue  a  trustee.  On  the  other  hand,  if  the  trustee 
finds  the  trust  estate  involved  in  intricate  and  complicated  ques- 
tions, which  were  not  and  could  not  have  been  in  contemplation 
at  the  time  when  the  trust  was  undertaken,  he  has,  in  consequence 
of  that  change  of  circumstances,  a  right  to  come  to  the  Court  to  be 
relieved ;  and  the  Court  will  judge  whether  the  *circumstances  [  •582  ] 
were  such  as  to  make  it  fair  for  him  to  decline  acting  longer 
upon  his  own  responsibility.  There  is  certainly  some  difference 
between  the  person  who  has  undertaken  the  trust  and  the  repre- 
sentatives of  such  person ;  but  in  this  case  I  am  of  opinion,  that 
even  if  Mr.  John  Bowie  had  come  here  and  had  desired  to  be  relieved 
from  this  trust,  in  the  situation  into  which  it  had  got  by  his  acts 
or  concurrence,  but  for  the  benefit  and  accommodation  of  Mr. 
Wakeford,  he  would  have  been  entitled  to  the  favourable  considera- 
tion of  the  Court  in  this  respect.  I  have,  therefore,  no  doubt 
about  the  costs  in  this  suit.  It  is  not  fit  that  the  trustee  should 
have  the  trust  estate  involved  in  complication  and  diflBculty  for  the 
accommodation  of  one  of  the  cestuis  que  trust,  and  then  not  to  be 
able  to  get  relieved  from  it  without  paying  the  whole  costs  of  the  suit' 
to  which  the  same  cestui  que  trust  is  a  party  resisting  the  relief. 
The  bill  must  be  dismissed  with  costs  against  the  co-heiresses  of 
the  testator,  to  whom  the  legal  estate  would  have  descended  if  it 
bad  not  passed  by  the  devise  in  the  codicil.  I  am  of  opinion  it  did 
pass  by  the  codicil,  but  I  think  that  it  was  by  no  means  a  question 
perfectly  clear  ;  and  I  therefore  think  it  was  right  for  the  plaintiffs 
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Greenwood   to  bring  the  co-heiresses  here  to  have  it  settled.     The  plaintiffs  are 
wakefobd.    entitled  to  have  their  costs,  either  against  the  fund  or  against 
the  husband. 

By  arrangement,  the  costs  of  all  parties  were  ordered  to  be  paid 
out  of  the  trust  fund. 


1839. 
July  10. 

RolU  Court. 

Lord 

Langdale, 

M.R. 

[  583  ] 


[  •584  ] 


FOX  V.  SUWEEKEOP. 

(1  Beav.  583—585.) 

The  Master  reported  that  a  suit  instituted  on  behalf  of  infants  was 
improperly  instituted,  and  ought  not  to  be  prosecuted :  it  was  dismissed, 
with  costs  to  be  paid  by  the  next  fiiend. 

In  this  case,  a  bill  had  been  filed  on  behalf  of  infants,  by  W.  D. 
their  next  friend,  and  on  motion  made  on  behalf  of  two  of  the 
defendants,  it  was,  on  the  19th  of  *December,  1887,  referred  to  the 
Master,  to  enquire  and  state  to  the  Court,  whether  this  suit  was 
properly  instituted,  and  whether  it  would  be  fit  and  proper,  and  for 
the  benefit  of  the  plaintiffs,  that  this  suit  should  be  further  prose- 
cuted ;  and  in  case  the  Master  should  find  that  it  would  be  for  the 
benefit  of  the  said  infant  plaintiffs,  that  further  proceedings  should 
be  taken  in  this  suit,  then  that  he  should  enquire  and  state  to  the 
Court,  whether  W.  D.  was  a  proper  person  to  be  their  next  friend ; 
and  if  he  should  be  of  opinion  that  W.  D.  was  not  a  proper  person, 
then  that  he  should  approve  of  some  other  person,  as  the  next 
friend  of  the  infants,  to  have  the  conduct  of  this  suit,  in  the  place 
and  stead  of  W.  D. ;  and  all  further  proceedings  in  this  suit  were 
stayed  in  the  mean  time. 

The  Master  made  his  report,  stating  that  he  was  of  opinion, 
''  that  this  suit  was  not  properly  instituted,  and  that  it  would  not 
be  fit  or  proper,  or  for  the  benefit  of  the  plaintiffs,  that  the  same 
should  be  further  prosecuted." 

The  next  friend  took  exceptions,  which  were  overruled. 
-    A  petition  was  now  presented  by  the  defendants,  praying  that  the 
bill  might  be  dismissed,  with  costs  to  be  paid  by  the  next  friend. 

Mr.  Pemberton,  in  support  of  the  motion. 

Mr.  Stuart.,  contra,  contended  that  this  could  not  be  done  on 
petition :  it  would  be  imposing  a  fine  on  the  next  friend,  who  did 
not  appear  to  have  been  actuated  by  any  dishonest  motives.    That 
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the  proceedings  having  ^alre^dy  been,  stayed,  the  justice  of  the 
case  woald  be  satisfied  by  allowing  the  matter  to  remain  as  it  was. 

The  Masteb  of  the  Rolls: 

The  Court  has  given  great  latitude  in  allowing  bills  to  be  filed  in 
the  name  of  infants  by  persons  assuming  the  character  of  next  friend, 
it  is,  therefore,  the  more  necessary  to  see  that  this  liberty  should  not 
be  abused.  In  this  case  it  has  been  ascertained  that  the  suit  has 
been  improperly  instituted,  and  there  is  no  evidence  of  circumstances 
affording  any  excuse  for  its  institution  ;  I  have,  therefore,  no  hesita- 
tion in  saying,  that  the  bill  must  be  dismissed,  with  costs  to  be  paid 
by  the  next  friend. 


Fox 

r. 

Sdwebkrop. 

[  *685  ] 


BIERDERMANN  v.  SEYMOUR 

(1  Beav.  594—598.) 

It  is  the  duty  of  a  plaintiff  to  come  fully  prepared  at  the  hearing,  to  ask 
the  Court  for  a  decree ;  and  if  he  is  not  so  prepared,  and  the  suit  appears 
defective  from  his  default,  it  is  then  a  matter  of  discretion  or  indulgence  to 
grant  him  leave  to  supply  the  defect. 

A  cause  twice  came  on,  and  was  ordered  to  stand  over  for  want  of  parties. 
On  the  second  time,  the  Court  gave  the  plaintiffs  leave  to  set  the  record 
right,  but  only  on  the  terms  of  their  parang  the  defendants  the  costs  of  the 
former  and  of  the  present  heaiing  (1). 

[In  this  case,  where  a  cause  had  come  on  twice  for  hearing  and 
been  found  defective  for  want  of  parties,  the  Master  of  the  Bolls, 
on  the  second  occasion,  said :] 

It  is  the  duty  of  a  plaintiff  to  come  fully  prepared  to  ask  the 
Court  for  a  decree ;  and  if  he  is  not  so  prepared,  and  it  appears 
that  the  suit  is  defective  from  his  default,  then  I  think  that  it  is, 
what  is  usually  called,  an  indulgence  to  give  the  plaintiff  leave  to 
supply  that  defect  afterwards ;  it  becomes  the  duty  of  the  Court  to 
consider  whether,  for  promoting  the  ends  of  justice,  leave  should 
be  given  or  not.  I  do  not  think  it  is  a  *  right  which  the  plain- 
tiff can  demand  of  the  Court ;  but  if  he  offers  good  reasons  why 
this  indulgence  should  be  granted,  then  it  is  the  duty  of  the  Court 
to  grant  it ;  but  if  no  good  reasons  are  shown,  then  it  is  equally 
the  duty  of  the  Court  to  refuse  the  application. 

Now  this  case  has  twice  come  on  for  hearing,  and  has,  on  both 

occasions,  been  defective  for  want  of  parties ;  yet  it  is  a  case  in 

which  probably  some  advantage  may  be  taken  of  the  proceedings 

which  have  taken  place,  and  of  the  answers  which  have  been  put 

(I)  E.  S.  C.  Ord.  LXV.  r.  50. 


1839. 
J^ly  1. 

BolU  Court 

Lord 

Lanodale, 

M.K. 

[594] 


[597] 
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LR.R. 


BlKKDEB- 

MANM 

V. 

Seymour. 


in.  One  of  two  courses  must  be  adopted,  either  this  suit  must  be 
dismissed  altogether,  giving  the  plaintiffs  leave  to  commence  de 
novo,  or  the  plaintiffs  may  have  leave  to  put  this  suit  into  a  proper 
state,  making  amends,  as  far  as  they  can,  for  the  inconvenience 
and  expense  which  the  defendants  have  been  put  to  by  the  former 
imperfections  of  this  suit.  On  the  whole,  I  think  the  plaintiffs  must 
pay  the  defendants  the  costs  of  the  original  hearing,  and  those  which 
have  been  occasioned  by  the  present  hearing  ;  but,  at  the  same  time, 
I  think  I  ought  to  give  them  leave  to  put  this  suit  in  a  proper  state, 
either  by  amending  it  or  by  filing  a  supplemental  bill. 


1839. 
July  30. 

BolU  Omrt. 

liOrcl 

Lanodale, 

M.R. 

[605] 


[  •606  ] 


VANCE  V.  VANCE. 

(1  Beav.  605—607.) 

A.  B.  gave  directions  to  his  bankers  to  invest  a  sum  of  money  in  the  joint 
names  of  himself  and  wife,  and  their  brokers  accordingly  made  the  pur- 
chase :  A.  B.  died  after  the  contract,  but  before  the  transfer  had  been 
completed :  Held,  that  the  wife  was  entitled  to  the  stock  by  survivorship. 

On  the  22nd  of  March,  1837,  the  intestate,  George  Vance,  being 
confined  to  his  bed  by  an  accident  which  afterwards  occasioned  his 
death,  signed  an  order  on  his  bankers,  Messrs.  Coutts  &  Co.,  in  the 
following  form : 

"  Gentlemen, — Be  so  good  as  to  buy  a  thousand  Consols  for  me 
and  my  wife,  '  old  account.'    I  am  your  obedient  servant.'* 

Having  signed  this  order,  he  desired  that  it  should  be  sent,  on 
the  ensuing  day,  to  Messrs.  Coutts  &  Co. 

Mrs.  Vance  kept  the  order  in  her  possession,  and  from  the 
distress  of  mind  under  which  she  at  the  time  laboured,  did  not 
send  the  order  the  following  day,  nor  on  the  next  succeeding  day 
(being  Good  Friday) ;  but  the  order  was  forwarded,  on  Saturday 
the  25th  of  *March,  to  Messrs.  Coutts  &  Co.,  who  acted  on  it,  and 
sent  to  the  intestate  the  following  letter : 

"  Strand,  London,  25th  March,  1837. 
"  Sir, — According  to  your  direction,  our  broker  has  purchased 
1,0002.  Consolidated  8  per  cents,  at  90^  for 


Brokerage 


£904  10 
1     5 


£905  15    0 


To  be  transferred  into  the  joint  names  of  yourself  and  Mrs.  Vance 
on  Tuesday  next^  when  the  cost  will  be  charged  to  your  account." 
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The  testator  died  in  the  evening  of  Monday,  the  27th  of  March, 
1837. 

On  Tuesday,  "the  28th  of  March,  1837,  the  sum  of  1,000Z.  Consols 
was  transferred  into  the  joint  names  of  the  intestate  and  his  wife  ; 
and  on  the  same  day  the  sum  of  9051.  158,  was  charged  by  Messrs. 
Coutts  &  Co.  to  the  account  of  the  intestate. 

The  question  was,  whether  this  sum  belonged  to  the  estate  of 
the  intestate,  or  to  the  widow  on  the  trusts  of  the  *'  old  account.'* 

Mr.  Skhroic  and  Mr.  E,  J.  Lloyd,  for  the  plaintiff,  submitted 
the  point  to  the  Court. 

Mr.  W.  H.  Clarke,  for  the  widow  of  the  intestate. 

The  Masteb  of  the  Bolls  said  he  thought  there  was  enough  to 
entitle  the  widow, — that  there  was  an  order  *given  by  the  intestate 
to  his  bankers,  which  had  been  acted  on  by  them  by  making  a 
contract^  after  which  the  intestate  could  not  alter  it. 


vakce 

r. 
Vanck. 


[•607] 


FREEMAN    v.    FAIRLIE. 

(8  L.  J.  (N.  S.)  Cli.  44—45.) 

Upon  a  revocation  by  a  client  of  the  authority  under  which  his  solicitor 
acted,  the  solicitor  is  not  permitted  to  take  any  further  step,  even  in  an 
interlocutory  proceeding  already  commenced ;  and  he  will  be  answerable 
for  the  costs  of  any  such  subsequent  step,  as  well  as  for  the  costs  of  a 
motion  on  the  part  of  the  client  to  restrain  the  solicitor  from  proceeding. 

On  Saturday,  the  21st  of  April,  1838,  a  petition,  in  the  name  of 
two  of  the  parties  in  this  cause,  praying  for  the  transfer  of  certain 
property,  was  prepared  with  the  copies  for  presentation  and  service, 
in  the  office  of  A.  B.,  who  was  at  that  time  the  solicitor  of  the 
petitioners.  On  the  23rd  of  April,  the  petition  was  presented  in 
the  office  of  the  Lord  Chancellor's  secretary;  but  it  was  not 
answered  that  day,  owing  to  the  absence  of  the  clerk  who  usually 
♦received  the  fee  for  answering.  On  the  same  day,  A.  B.  was 
informed  by  Y.  Z.  that  the  petitioners  had  employed  him  as  their 
solicitor,  and  revoked  their  authority  to  A.  B.  On  the  24th  of 
April,  the  clerk  of  A.  B.  paid  the  fee,  and  the  petition  was 
answered.  It  was  then  served  upon  the  other  parties  in  the  cause  ; 
but  on  the  30th  of  April,  Y.  Z.  gave  them  notice  that  the  petition 
bad  not  the  authority  of  the  petitioners,  and  that  appearance  upon 
it  was  unnecessary. 


18.38. 
Noe.  20. 

Shadwell, 
V..C. 


[M5] 
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Fbeeuan  Mr.  K,  Bmce  and  Mr.  G.  Richards  now  moved,  that   the  • 

Faiblie.      petition  might  be  taken  off  the  file  of  petitions,  and  that  A.  B. 

might  be  ordered  to  pay  the  costs  of  all  parties  of  and  occasioned 

by  it. 

Mr.  Jacob  and  Mr.  Elderton^  contra  : 

Petitions  to  the  Lord  Chancellor  are  not  filed,  but  simply  pre- 
sented, and  cannot  therefore  be  ordered  to  be  taken  off  the  file ; 
nor  is  it  shown  that  any  costs  were  incurred  by  the  petitioners  or 
any  party  to  the  cause  in  consequence  of  this  petition  ;  and  express 
notice  having  been  given  that  it  would  not  be  prosecuted,  this 
motion  was  unnecessary. 

The  Vice-Chancbllor  ordered  that  no  further  proceedings  should 
be  had  in  the  name  of  the  petitioners  in  the  matter  of  this  petition ; 
and  in  case  the  petitioners  should  be  directed  to  pay  the  costs  of 
any  person,  being  a  party  served  therewith,  that  such  costs  should 
be  repaid  to  them  by  A.  B.,  and  that  A.  B.  should  be  at  liberty  to 
appear  in  the  name  of  the  petitioners,  upon  any  application  that 
might  be  made  for  such  costs,  indemnifying  them  in  respect  of 
such  appearance  in  their  names. 

A'cir.20.  A  petition   in  this  cause,   by  the  same  petitioners,   this  day 

coming  on — 

Mr.  G.  Richards  and  Mr.  Blunt  appeared  for  different  parties, 
who  had  been  served  with  the  petition,  which  was  the  subject 
of  the  foregoing  application,  and  applied  for  the  costs  of  appearing 
thereon. 

Mr.  Elderton  opposed  the  application,  and  read  the  aflSdavit 
of  Y.  Z.,  that,  on  the  30th  of  April,  he  gave  notice  to  the  parties 
not  to  appear  on  the  petition. 

The  Vicb-Chancellor  : 

The  notice  given  by  Y.  Z.  is  unimportant.  The  petition  was 
served  by  A.  B.,  and  he  should  have  countermanded  it.  The 
parties  must  have  their  costs. 
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BELL  V.  WHITEHEAD  (1).  ^Jf  J^ 

(8  L.  J.  (N.  S.)  Ch.  141—142  ;  S.  C.  3  Jur.  68.) 


The  question  of  minuteness  in  value  of  the  original  matter  extracted  from    Cottknham, 
a  work  for  purposes  of  criticism,  will  have  great  weight  with  the  Court,  in  ^•^• 

influencing  its  decision  on  the  application  for  an  injunction.  [  1*1  ] 

This  was  a  motion  to  dissolve  an  injunction  granted  by  the 
Master  of  the  Eolls,  on  the  application  of  the  plaintiflfs,  the 
owners  of  a  periodical  work,  called  the  '*  Monthly  Chronicle," 
restraining  the  proprietors  of  the  '*  Railway  Times,"  a  weekly 
periodical,  from  publishing  and  selling  a  number  of  that  work, 
containing  an  extract  from  an  article  contained  in  the  "  Monthly 
Chronicle  *'  for  January,  1839,  entitled  "  The  Great  Western  Railway 
Inquiry."  The  part  extracted  related  to  atmospheric  pressure,  (a 
subject  at  the  time  of  considerable  interest,)  and  was  in  quantity 
nearly  one-fourth  of  the  whole  article  contained  in  the  "  Monthly 
Chronicle." 

Mr.  Wakefield  and  Mr.  Bacon,  in  support  of  the  motion  to 
dissolve  the  injunction,  contended,  that  the  case  before  the  Court 
came  within  the  rules  laid  down  in  the  cases  of  Cai-y  v.  Kearsley  (2) ; 
Doddey  v.  Kinnersley  (s) ;  Maicman  v.  Tegg  (4) ;  that  the  Court  ought 
not  to  interfere  in  a  case  like  that  before  it,  where  the  extract 
made  was  so  trifling ;  and  that  no  loss  was  proved  by  the  plaintiffs 
in  the  sale  of  their  work  by  reason  of  the  extract  made,  and  that, 
therefore,  the  injunction  ought  to  be  dissolved. 

Mr.  Wigram  and  Mr.  Wright,  contra,  contended,  that  the 
case  before  the  Court  was  very  similar  to  one  in  which  the  Viob- 
Chancellor  had  recently  restrained  the  proprietors  of  a  provincial 
newspaper  from  publishing  therein  extracts  from  a  well-known 
work  called  **  Oliver  Twist,"  coming  out  in  monthly  numbers,  and 
that  the  extract  in  question  being  unaccompanied  by  criticisms  of 
the  writer,  the  publication  thereof  was  a  piracy,  and  ought  to  be 
restrained  by  the  Court. 

The  Lord  Chancellor  (after  observing  that  he  thought  the 
Master  of  the  Rolls  could  not  have  had  the  whole  of  the  case 

(1)  Jarrold   v.    Houhton    (1857)    3  (2)  6  E.  E.  846  (4  Esp.  168). 

K.  &  J.  708;    Scoti  v.  Stanford  (1867)  (3)  Ambl.  403. 

L.  E.  3  Eq.  718,  36  L.  J.  Ch.  729,  16  (4)  26  E.  E.  112  (2  Euss.  385). 
I^T.  51. 

r  r.— vol.  xlix.  80 
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Bell  brought  to  his  attention,  when  he  granted  the  injunction,  pro- 
Whitehead,  ceeded  as  follows :)  It  is  not  easy  to  state  the  particular  value 
that  must  be  given  to  extracts  bsfore  a  party  can  come  to  this 
Court  to  complain  of  piracy,  or  the  limits  to  which  extracts  may 
be  carried.  The  case  before  the  Court  seems  to  come  within  all 
the  authorities  in  which  extracts  have  been  decided  to  be  fair  and 
proper.  It  appears,  that  a  controversy  was  in  existence  between 
several  scientific  men,  oa  the  subject  of  the  velocity  attainable 
on  railways.  Mr.  Brunell  [sic]  was  the  active  advocate  on  the  one 
side,  and  Dr.  Lardner  on  the  other ;  and  the  object  of  the 
proprietors  of  the  "Railway  Times  "  was,  to  lay  before  the  public 
all  information  in  their  power  relative  to  the  subject  in  dispute. 
The  defendants  published,  in  the  "  Railway  Times,"  the  reports 
of  Mr.  Brunell  and  other  engineers,  made  to  the  Great  Western 
Railway  Company,  which  they  have  a  right  to,  and  they  take  up 
the  side  opposed  to  Dr.  Lardner's  views.  The  defendants  then 
print  so  much  of  the  article  taken  from  the  "  Monthly  Chronicle," 
as  is  complained  of,  and  call  it  '*Dr.  Lardner's  Report,"  and 
accompany  it  with  comments  and  observations  on  the  dispute 
existing  between  Mr.  Brunell  and  Dr.  Lardner.  The  proprietors 
of  the  "  Railway  Times,"  in  the  number  complained  of,  say,  "  that 
they  intended  to  give  the  whole  of  Dr.  Lardner's  article,  but  that 
they  were  unable  to  do  so,  and  would  furnish  the  remainder  in 
the  next  number;"  and  an  advertisement  is  published,  stating, 
that  the  next  number  will  comprise  the  whole.  It  certainly  is  not 
a  report  of  Dr.  Lardner,  but  is  an  article  attributed  to  Dr.  Lardner, 
and  written  by  him,  on  the  subject  in  controversy.  In  the  number 
of  the  "  Railway  Times,"  of  the  8th  of  January,  in  which  the  whole 
[  *X*2  ]  report  of  *Dr.  Lardner  was  to  have  been  published,  it  is  stated, 
that  the  proprietors  would  only  extract  that  part  of  the  report 
which  relates  to  atmospheric  resistance,  and  not  publish  the  whole, 
and  there  is  a  commentary  attached  to  the  extract.  Now,  I  cannot 
think  it  makes  any  difference,  that  one  part  of  the  extract  is 
published  on  one  day,  and  another  part  on  a  subsequent  day,  as 
the  defendants  explain  the  reason  why  they  only  printed  a  part ; 
and  I  cannot  say,  on  consideration  of  all  the  passages  printed, 
that  the  defehdants  meant  to  publish  any  further  part  of  Dr. 
Lardner's  report.  It  is  right  that,  where  such  remarks  and 
observations  as  those  in  question  are  made,  the  parties  reading 
them  should  see  the  extract  of  the  work  which  gives  rise  thereto. 
This  extract  was  clearly  inserted  for  the  purpose  of  criticism.     The 
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defendants  publish  the  observations  of  Dr.  Lardner,  and  also  Bell 
comments  thereon,  and  that  was  the  course  followed  in  Whittmgham  whitbuead. 
V.  Wooler{i),  where  the  decision  was  in  favour  of  such  extracts  being 
allowed  to  be  made ;  large  extracts,  moreover,  from  works,  are 
constantly  given  in  the  "Edinburgh"  and  "Quarterly*'  Eeviews, 
not  for  the  purpose  of  rendering  it  unnecessary  for  the  public  to 
purchase  the  works  reviewed  by  those  periodicals,  or  of  super- 
seding the  works  themselves,  but  of  explaining  their  criticisms  on 
the  works.  The  insertion  of  such  extracts,  moreover,  tends  to 
extend  the  sale  of  the  works  reviewed.  The  case  before  me  is  also 
very  distinguishable  from  the  case  of  a  work  being  given  in  a 
cheaper  form,  by  a  stranger,  than  the  original  work  costs  the 
proprietor.  If  I  were  to  entertain  this  application  of  the  plaintiffs, 
how  could  I  decline  to  entertain  a  similar  application  in  the  case 
of  those  newspapers  from  the  columns  of  which  articles  have  been 
extracted  and  printed  in  other  newspapers,  for  the  purpose  of 
questioning  or  criticising  the  opinions  expressed  therein  ? 

Here,  the  value  of  the  extract  is  very  minute  and  trifling,  and  if 
there  were  nothing  else  in  the  case,  the  extreme  minuteness  of 
value  in  the  extract,  and  of  injury  sustained  by  the  plaintiff,  would 
be  sufi&cient  to  induce  the  Court  not  to  interfere,  and  so  to  restrain 
any  practice  of  occupying  its  time,  by  applications  in  which  it 
would  be  difiSeult  to  take  an  account  of  the  alleged  injury  or  loss, 
to  the  delay  of  other  business  which  presses  upon  it. 

The  remedy,  at  the  hands  of  a  jury,  will  still  remain  to  the 

plaintiffs.  7  .      ..       ,.     ,     , 

*^  ^  Injunction  dissolved. 

POETMAN  V.  MILL.  isa^^. 

Jan.  26. 
■  (8  L.  J.  (N.  S.)  Ch.  161—165 ;  S.  C.  3  Jur.  356.)  

If  the  word  ''farm'*  be  used,  and  an  enumeration  is  afterwards  included    cqttenham 
which  does  not  embrace  the  whole,  the  description  applying  only  to  a  part^  L.C. 

will  not  prevent  the  part  not  contained  in  that  latter  description  from  being         [  IGl  1 
included  in  that  which  is  the  general  description. 

By  the  description  of  **  all  that  messuage  or  farm  commonly  called  or 
known  by  the  name  of  Wellow  Farm,  and  the  several  closes,  pieces,  or 
parcels  of  arable  land,  meadow  and  pasture  ground  thereunto  belonging, 
containing  in  the  whole,  by  estimation,  213  acres,  and  one  yard,  &c. 
(setting  forth  the  pieces  of  land  and  respective  quantities),  together  with 
all  houses,  outhouses,  &c.,  woods,  underwoods,  &c.,  and  tiie  ground  and 
soil  thereof,  &c.,  hereditaments  and  appurtenances  whatsoever  to  the 
several  messuages,  mansion-houses,  farms,  lands,  tenements,  heredita- 
ments, and  appurtenances  hereinbefore  mentioned  and  described,  every  or 
any  part  thereof,  respectively  belonging,  and  therewith  now  rented,  used, 

(1)  2  Swanst.  428. 

30—2 
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POBTMAN  occupied,  possessed,  and  enjoyed,"  certain  woodlands,  56  acres  in  extent, 

9.  part  of  the  Wellow  Farm,  not  included  in  the  213  acres,  were  held  to  pass. 

^^^^'  If  parties  stipulate  that  interest  shall  be  paid  from  a  certain  time,  and 

the  rents  and  profits  shall  belong  to  the  other  party  from  that  time,  that 

contract  must  be  carried  into  effect,  notwithstanding  the  delay  that  may 

arise  in  the  completion  of  the  contract. 

The  rights  of  parties  are  not  affected  by  the  appointment  of  a  receiver  by 
the  Court.  The  receiver  is  an  officer  of  the  Court,  holding  the  property  for 
the  party  who  may  ultimately  appear  to  be  entitled  to  it. 

In  the  month  of  December,  1824,  articles  of  agreement  were 
entered  into  between  Edward  Berkeley  Portman,  by  John  Weston 
Peters,  his  agent,  of  the  one  part,  and  George  Dike  Fisher  of  the 
other  part,  whereby  E.  B.  Portman  agreed  to  sell,  and  G.  D, 
Fisher  agreed  to ' purchase,  the  fee  simple  in  possession  of  "all 
that  messuage  or  farm-house,  with  the  bams,  stables,  out-houses, 
closes,  pieces  and  parcels  of  arable,  meadow,  pasture,  and  wood- 
lands, thereunto  belonging,  commonly  called  or  known  by  the 
name  of  Wellow  Farm,  containing  by  estimation  849  acres,  or 
thereabouts  (more  or  less),  situate  in  the  several  parishes  of 
Wellow  and  Charter  House  Henton,  in  the  county  of  Somerset, 
and  then  in  the  occupation  of  Messrs.  G.,  as  tenants  to  E.  B. 
Portman  (except  such  detached  parts  thereof  as  were  lately  sold 
by  auction),  free  from  all  incumbrances,"  at  the  price  of  10,000i., 
exclusively  of  timber,  which  was  agreed  to  be  taken  by  the  said 
G.  D.  Fisher  at  a  valuation  to  be  made  by  two  indifferent  persons 
on  behalf  of  the  vendor  and  purchaser.  And  it  was  further 
agreed,  that  if  the  conveyances  and  assurances  could  not  be  per- 
fected for  execution  on  the  25th  of  March,  1825,  G.  D.  Fisher 
should  pay  interest  for  the  purchase  money,  after  the  rate  of  41. 
per  cent,  per  annum,  from  the  time  from  which  he  should  be 
entitled  to  the  rents  and  profits  of  the  said  premises,  until  the 
execution  of  the  said  assurances,  and  the  payment  of  the  purchase- 
money  ;  and  that  the  said  parties  should  not  be  answerable  or 
accountable  for  any  excess  or  deficiency  in  the  quantity  of  the 
premises ;  and  that  such  excess  or  deficiency  (if  any  such)  should 
not  vacate  or  aflfect  the  contract,  but  that  the  premises  should  be 
taken  by  the  said  G.  D.  Fisher  at  the  quantity  above  stated, 
whether  more  or  less. 

The  vendor,  E.  B,  Portman,  in  Hilary  Term,  1826,  filed  his  bill 
against  the  purchaser  Mill,  whose  agent  Fisher  was,  seeking  a 
specific  performance  of  the  agreement.  It  appeared,  that  the 
defendant,  by  himself  and  his  agent,  had  exercised  various  acts  of 
ownership  over  the  property,  by  cutting  down  and  planting  trees. 
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altering  fences,  and  entering  into  treaties  with  the  tenants  to  grant     pobtman 
leases ;  that  he  entered  into  possession  of  the  estate  on  the  25th        Mill. 
of  March,  1825,  on  the  understanding  with  the  plaintiff  that  that 
proceeding  should  not  prejudice  the  defendant   as   to  the  acts 
required  and  necessary  to  be  done  on  the  part  of  the  plaintiff  for 
the  purpose  of  completing  and  perfecting  his  title.     It  appeared 
also,  that  it  had  been  the  practice  for  many  years  past  of  the  owners 
of  the  farm,  with  respect  to  the  *woodlands,  to  keep  them  in  hand,       [  ^^^^  ] 
and  to  sell  the  coppice  as  it  matured  from  time  to  time. 

The  defendant  insisted,  by  his  answer,  that  no  title  had  been 
shown  to  the  woodlands,  (which  the  plaintiff  alleged  consisted  of 
56  acres,  2  roods,  17  poles,  and  that  the  same  passed  under  the 
general  words  contained  in  the  title-deeds,  and  particularly  in  two 
indentures  of  settlement,  one  dated  the  16th  of  January,  1766,  and 
the  other  the  2l8t  of  May,  1794,)  because  such  woodlands  were  not 
identified,  nor  the  quantity  ascertained  by  satisfactory  evidence ; 
that  the  defendant  abandoned  possession  of  the  farm  on  the  28rd 
of  July,  1835,  shortly  after  he  became  aware  of  the  deficiency  in 
the  quantity  of  acres  mentioned  in  the  contract,  and  of  the  doubt- 
ful questions  as  to  the  woodlands.  Evidence  on  the  above  points 
was  adduced  at  some  length. 

The  cause  had  frequently  been  before  the  Court  between  the 
year  1826  (i)  and  the  25th  of  January,  1839,  when  the  two  material 
questions  discussed  before  the  Lord  Chancellor  Cottenham,  upon 
exceptions  and  further  directions,  were,  first,  whether  the  woodlands 
were  part  of  the  Wellow  Farm ;  and  second,  whether,  in  case  they 
were,  and  a  specific  performance  should  be  decreed,  the  defendant 
was  bound  to  pay  interest  on  the  purchase-money  from  the  25th  of 
March,  1825,  pursuant  to  the  terms  of  the  agreement. 

Several  documents  and  surveys  were  produced  which  had 
belonged  to  the  settlor  of  1766  (one  of  them  dated  in  1763),  in 
which  the  whole  quantity  of  land,  including  the  woodlands,  was 
represented  as  constituting  Wellow  Farm.  In  the  settlement  of 
1766,  the  property  was  described  as  **  all  that  messuage  or  farm 
commonly  called  or  known  by  the  name  of  Wellow  Farm,  and  the 
several  closes,  pieces,  or  parcels  of  arable  land,  meadow  and  pasture 
ground,  thereunto  belonging,  containing  in  the  whole,  by  estima- 
tion, 213  acres  and  one  yard,  that  is  to  say,"  &c.  Then  were 
enumerated  several  pieces  of  land,  with  their  respective  quantities, 
making  up  213  acres,  which  were  then  described  as  in  the  possession 
(1)  See  26  R.  E.  175  (2  Rusa.  570). 
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PoRTMAN  of  a  person  as  tenant,  and  then  followed  general  words :  "  Together 
Mill.  with  all  houses,  outhouses,  &c.,  woods,  underwoods,  all  timber  and 
other  trees,  and  the  ground  and  soil  of  the  same  respectively, 
fishings,  &c.,  hereditaments  and  appurtenances  whatsoever,  to  the 
several  messuages,  mansion  houses,  farms,  lands,  tenements, 
hereditaments,  and  appurtenances,  hereinbefore  mentioned  and 
described,  every  or  any  part  thereof,  respectively  belonging,  and 
therewith  or  any  part  thereof  respectively  now  rented,  used, 
occupied,  possessed,  and  enjoyed." 

It  was  not  proved,  but  there  appeared  reason  to  believe  that  the 
woodlands  were,  in  1766  (the  date  of  the  settlement),  not  in  the 
possession  of  the  tenant,  but  remained  in  the  hands  of  the  landlord. 

The  Solicitor-General,  Mr.   Wigram,  and  Mr,  lioupeU,  for  the 
plaintiff. 

Mr.    Wakejield,   Mr.   O.   Richards,   and    Mr.   Hall,   for    the 
defendant. 

[Wright  v.  Kemp  (l),  Long  v.  Collier  (2),  Esdaile  v.  Stephenson {s), 
Scott  V.  Hanson  (4),  Jones  v.  Mudd  (5),  Monk  v.  Huskisson  (6),  and 
other  cases  were  cited.] 

The  Lord  Chancellor  : 

The  question  is,  whether  the  settlement  of  1766  comprised  the 
whole  of  the  Wellow  Farm,  there  being  no  doubt  that  the  Wellow 
Farm  consisted  of  a  certain  quantity  of  land  in  cultivation,  and  of 
other  land  being  woodlands;  and  there  are  two  grounds  upon 
which  it  appears  to  be  quite  clear  these  woodlands  are  included. 
The  woodlands  are  included,  because  they  constitute  part  of  the 
farm,  and  the  farm  is  given  qua  farm.  The  cases  referred  to  are 
quite  conclusive,  that  if  the  word  "  farm  "  be  used,  and  an  enume- 
ration is  afterwards  included  which  does  not  embrace  the  whole, 
the  description  applying  only  to  a  part  will  not  prevent  the  part 
[  'les  ]  not  contained  in  that  latter  *description  from  being  included  in 
that  which  is  the  general  description.  The  woodlands  are  proved 
to  be  part  of  the  farm ;  I  find  the  farm  settled  included  in  the 
deeds.  But  if  that  were  otherwise,  I  do  not  apprehend  the  diffi- 
culty would  arise  as  to  including  these  woodlands.     If  proved  to  be 

(1)  1  E.  R.  748  (3  T.  E.  470).  (o)  28  E.  E.  22  (4  Euss.  118;  G 

(2)  28  E.  E.  79  (4  Euss.  267).  L.  J.  Ch.  27). 

(3)  24  E.  E.  151  (1  Sim.  &  St.  122).  (6)  4  Euss.  121,  n. 

(4)  27  E.  E.  141  (1  Euss.  &  My.  128). 
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part  of  that  which  constitutes  the  farm,  there  would  not  have  been  Pobtmav 
this  use  of  the  word  "farm,"  but  there  would  have  been  an  mill. 
enumeration  of  the  particular  lands  constituting  the  farm.  The 
general  words  clearly  show  it  was  not  merely  for  the  purpose  of 
describing  part  of  the  lands  previously  enumerated  which  might 
have  wood  growing  on  them,  because  it  is  "  the  woodlands,  and 
the  ground  and  soil  of  the  same  respectively,"  clearly  intending 
therefore  to  comprise  the  same  extent  of  surface,  independent  of 
that  which  had  been  before  particularly  described,  that  extent  of 
surface  being  land  coveted  with  wood. 

There  is,  therefore,  both  at  the  beginning  of  the  description  and 
at  the  end,  what  appears  to  me  to  be  quite  sufficient  for  the  purpose 
of  including  the  woodlands  in  question. 

The  Lord  Chancellor  having  disposed  of  the  case  on  exceptions, 
it  was  then  argued  on  further  directions ;  after  which  his  Lordship 
pronounced  the  following  judgment : 

No  doubt,  the  general  rule  is,  that  the  vendor  is  entitled  to 
interest,  and  the  purchaser  entitled  to  the  rents  from  the  time  the 
contract  ought  to  be  completed.  Certain  exceptions  have  been 
made  to  that  rule,  but  they  are  all  made  to  apply  to  cases  where 
the  purchaser  is  not  in  possession ;  and  all  the  cases  concur  in 
this,  that  the  parties  may  do  as  they  please  between  themselves. 
If  the  parties  choose  to  stipulate  that  interest  shall  be  paid  from 
a  certain  time,  and  the  rents  and  profits  shall  belong  to  the  other 
p&rty  from  that  time,  that  contract  is  to  be  carried  into  effect, 
notwithstanding  the  delay  that  may  arise  in  the  completion  of  the 
contract.  The  case  of  Monk  v.  Hnskissony  difficult  as  it  is  to 
explain  it  on  the  only  point  on  which  it  professed  to  proceed, 
assumes  that  to  be  the  rule.  The  Master  of  the  Bolls  said  he 
adhered  to  the  rule,  that  the  vendor  was  not  entitled  to  interest 
before  the  time  when  a  good  title  was  shown  ;  and  he  stated,  that 
the  effect  of  the  stipulation  which  had  been  relied  on  was  not  to 
give  interest,  when  interest  would  otherwise  not  have  been  payable, 
but  to  fix  the  rate  of  interest  to  which  the  vendor  might  be  entitled, 
at  52.  per  cent,  instead  of  42.  per  cent. 

Whether  that  is  right  or  wrong,  is  not  of  any  importance  as  to 
the  general  rule.  Certainly,  if  there  had  been  any  doubt  about 
the  contract  in  this  case,  it  might  have  been  of  some  importance 
as  to  the  construction  put  on  words  in  many  respects  similar  to 
the  words  used  in  this  case.    It  is  quite  clear,  that  the  Master  of 
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Postman      purchaser.     Now,  what  is  there  in  that  state  of  circamstances  to 
Mill.        relieve  the  purchaser  from  the  contract  which  he  deliberately 
entered  into? 

Then,  there  is  another  ground,  if  it  were  necessary  to  resort  to 
another  ground — that  soon  after  this  contract  was  made,  he  was 
desirous  of  having  possession  ;  and  he  applied,  that  he  might  have 
possession  without  prejudice,  not  to  his  contract,  as  he  represents 
it  in  the  letter  of  July,  1825,  but  without  prejudice  to  the  right  he 
had  of  calling  on  the  vendor  to  make  good  his  title,  and  possession 
is  given  to  him  on  these  terms. 

Now,  having  got  possession  on  these  terms,  the  effect  of  which  is 
neither  more  nor  less  than  this,  **  give  me  possession,  and  you, 
the  vendor,  notwithstanding  that  I  have  possession,  shall  be  bound 
[  'ic^  ]  to  make  good  your  title ;  when  you  do  make  good  *your  title,  my 
possession  is  not  to  depend  on  whether  you  make  good  your  title 
on  one  day  or  another,  because  I  am  not  to  have  that  question  of 
possession  prejudiced  at  the  present  time," — the  only  matter  not 
prejudiced  by  that  possession  is  the  right  of  the  purchaser  to  call 
on  the  vendor  to  make  out  his  title.  It  would  be  a  strange  incon- 
sistency for  the  purchaser  to  say — and  if  he  said  it,  the  vendor 
never  would  have  permitted  him  to  have  had  possession  given 
him — "  give  me  possession  now,  and  if  there  is  any  delay,  and  you 
do  not  complete  your  contract  before  the  time  specified,  then  the 
possession  shall  not  be  considered  as  mine,  for  the  purpose  of 
ascertaining  who  is  to  receive  the  rents  and  profits,  but  the 
possession  shall  then  be  considered  as  yours."  So  that  it  would 
be  an  application  by  the  purchaser  that  the  vendor  would  permit 
him,  the  purchaser,  to  be  in  possession  as  his  agent  in  a  certain 
event,  and  he  actually  contemplates  the  event:  in  short,  it  is 
written  on  the  17th  of  March  (the  25th  was  the  day  contemplated 
for  the  completion  of  the  purchase).  He  says — **  As  there  is  now 
no  probability  of  the  vendor  being  enabled  to  complete  his  title  by 
the  25th,  you  will  oblige  me  by  giving  me  a  promise  in  writing  on 
behalf  of  your  client,  that  the  taking  the  actual  possession  on  the 
25th  by  the  purchaser  shall  not  prejudice  him  as  to  the  acts 
required  and  necessary  to  be  done."  Why,  if  there  had  been 
nothing  in  the  original  contract,  this  contract  would  have  been 
quite  sufficient  to  fix  him  with  the  effect  of  possession  from  the 
25th  of  March,  and  with  this  further  contract,  that  the  possession 
of  the  25th  of  March  should  be  considered  as  his  possession.  The 
contract  being  completed  at  some  period  subsequent  to  the  time  at 
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which  it  was  by  the  contract  to  be  made,  he  thinks  proper,  in  the  pobtmah 
month  of  July,  to  throw  up  the  possession :  that  is  entirely  at  his  mill. 
own  option  ;  he  could  not  repudiate  his  own  contract — he  could 
not  depart  from  that  which  constituted  the  contract  between  them. 
By  the  letters  of  March  following,  he  applied  for  possession  at  a 
certain  time,  on  certain  terms,  and  by  those  terms  he  was  neces- 
sarily bound ;  and  so  it  went  on,  and  nothing  more  was  done  with 
regard  to  possession  till  after  the  Court  declared  there  was  a  good 
title.  That  being  declared  in  the  year  1832,  still  there  being  delay, 
from  the  diflBculty  of  bringing  the  cause  to  a  completion,  owing  * 
to  an  unfortunate  state  of  orders,  which  has  only  recently  been 
rectified,  then,  the  vendor,  finding  the  property  in  a  state  which 
was  destructive  probably  to  the  interest  of  whoever  might  ultimately 
turn  out  to  be  the  owner  of  it,  applies  for  a  receiver.  The  rule  of 
the  Court  is,  that  it  never  alters  possession ;  the  Court  never  affects 
any  right  by  the  appointment  of  a  receiver.  Practically,  it  may 
affect  the  interest  of  the  parties — it  never  affects  their  right  by  the 
appointment  of  a  receiver. 

The  receiver  is  the  officer  of  the  Court,  who  holds  the  property 
for  whosoever  may  ultimately  appear  to  be  entitled,  and  without 
that  title  being  in  any  way  prejudiced  in  theory  or  principle  by  the 
appointment  of  a  receiver.  Whether  the  purchaser  disputed  the 
order  or  not,  he  never  took  any  steps  to  remove  it;  and  it  is 
impossible,  on  the  face  of  the  order,  to  ascertain  how  far  he 
assented  to  it.  It  is  not  drawn  up  by  consent,  whether  there  was 
any  opposition  made  or  no  opposition  made.  It  was  the  order  of 
the  Court,  that  the  officer  of  the  Court  should  receive  the  rents, 
and  do  such  acts  as  receivers  are  generally  authorized  to  do.  He 
proceeded  to  obtain  the  Master's  permission  to  cut  timber.  No 
application  is  made,  under  the  circumstances  of  the  case,  on  the 
part  of  the  purchaser,  to  interfere  with  the  exercise  of  the  rule ; 
and  the  property  is  so  held  by  the  Court,  for  the  benefit  of  the  party 
who  ultimately  shall  appear  entitled  to  it.  There  is  nothing  in  the 
case  to  justify  the  purchaser  from  escaping  from  the  contract  he 
has  entered  into  ;  and  he  must,  therefore,  according  to  the  general 
rule  of  the  Court,  pay  interest  according  to  the  terms  stipulated  by 
the  contract — viz.  from  the  25th  of  March,  1825. 
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^^^^P^^^'  -Aji  injunction  to  restrain  the  publication  and  sale  of  a  book,  appealing 

on  the  answer  and  affidavits  to  contain  some  portion  of  matter  selected  and 
L        ^  copied  from  a  prior  work,  continued  imtil  the  trial  of  an  action  at  law  to 

trj'  the  question  of  piracy. 

Where  the  plaintiff  states  circumstances  which  are  not  denied,  showing 
him  to  be  entitled  to  an  equitable  copyright  in  a  work,  the  Court,  in 
directing  an  action  to  be  brought  by  him,  to  determine  the  question  of 
piracy,  will  direct  the  defendant,  for  the  purposes  of  the  action,  to  admit  a 
legal  copyright  in  the  plaintiff. 

The  plaintiffs  in  this  case  were,  as  the  bill  alleged,  entitled  by 
virtue  of  certain  agreements  therein  stated,  to  the  sole  and  exclusive 
copyright  in  the  reports  of  cases  decided  in  the  Court  of  King's 
Bench  and  in  the  Court  of  Exchequer,  by  Messrs.  Nevile  & 
Manning,  Nevile  &  Perry,  and  Meeson  &  Welsby.  In  January, 
[  ♦217  ]  1837,  the  *defendants  commenced  a  periodical  publication,  issuing 
on  every  alternate  Saturday,  in  which,  without  the  permission  of 
the  plaintiffs,  they  introduced  copies  of  several  of  the  said  reports 
of  cases.  Upon  af&davits  verifying  these  facts,  the  plaintiffs,  in 
December,  1887,  obtained  an  injunction  ex  parte,  restraining  the 
defendants  from  printing,  publishing,  or  selling,  or  causing  to  be 
printed,  published,  or  sold,  any  copy  or  copies  of  the  said  periodical 
work,  containing  reports  of  cases  copied  from  the  reports  published 
by  the  plaintiffs,  and  from  causing  to  be  printed,  published,  or 
sold,  in  any  other  numbers  of  their  said  work,  any  other  reports  of 
cases  copied  from  the  reports  published  by  the  plaintiffs. 

The  defendants  put  in  their  answer,  and  thereby  alleged,  that 
the  cases  copied  by  them  from  the  said  reports  had  been  very 
few  in  number,  and  that  these  related  not  to  questions  of  law 
generally,  but  were  confined  mainly  to  matters  concerning  the 
duties  of  magistrates  and  parish  ofScers.  There  were  some  con- 
tradictory statements  as  to  the  extent  of  the  interference  with  the 
plaintiffs'  copyright.  The  defendants  alleged,  that  out  of  1,234 
cases  which  were  contained  in  the  volumes  of  reports  referred  to 
and  belonging  to  the  plaintiffs,  no  more  than  eleven  cases  had  been 
copied  verbatim,  and  thirty-nine  cases  abridged ;  that  fifty-eight  cases 
reported  both  in  the  plaintiffs'  and  defendants'  publications,  had  not 
been  copied  for  the  latter  from  the  former ;  and  that  185  cases,  being 
the  remainder  of  the  cases  in  the  first  volume,  published  by  the 
defendants,  had  been  obtained  from  a  wholly  different  source.     On 
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the  part  of  the  plaintiffs  it  was  stated,  that  the  infringement  com-       Sweet 
plained  of,  had  been  chiefly  with  respect  to  the  most  recent  of  the       shaw. 
reports,  which  had  been  published  since  the  commencement  of  the 
defendants'  publication ;  and  that  the  cases  described  as  abridged 
cases  were,  in  fact,  copies  of  the  plaintiffs'  reports,  with  merely 
colourable  alterations. 

Mr.  Wigram  and  Mr.  G.  Richards,  for  the  defendants,  moved, 
upon  the  answer,  to  dissolve  the  injunction.  In  cases  where  the 
work  in  which  the  copy  or  extract  is  introduced,  is  a  new  and 
distinct  work,  and  not  a  work  with  merely  colourable  variations, 
the  test  of  piracy  which  the  Court  will  restrain,  is  the  capability  of 
the  new  work  being  taken  as  a  substitute  for  the  old  work.  In  this 
case,  the  limited  design  of  the  defendants'  work,  being  only  a 
selection  of  cases  suited  to  a  particular  class  of  persons,  shows, 
there  could  not  be  such  substitution.  The  use  of  the  plaintiffs' 
work  which  the  defendants  have  made,  is,  therefore,  not  illegal. 

Rou'orth  V.  Wilkes  (i) ;  Wilkins  v.  Aikin  (2) ;  Saunders  v.  Smith  (s) ; 
Bell  V.  Whitehead,  ante,  p.  465. 

The  defendants  are  entitled  to  require  that  the  question  shall  be 
tried  at  law. 

Mr.  Jacob  and  Mr.  S.  Sharpe,  for  the  plaintiffs,  cited — 
Butterworth  v.  Rohiiison  {4)  ;  Street  v.  Archhold{5);  Mawman  v. 
Tegg(^). 

If  the  case  be  tried  at  law,  nothing  is  to  be  tried  but  the  fact  of 
piracy ;  and  the  defendants  must  be,  therefore,  directed  to  admit, 
that  the  plaintiffs  have  the  legal  copyright. 

Mr.  Wigram,  in  reply  : 

If  the  title  of  the  plaintiffs  be  that  which  is  stated  in  the  bill, 
they  have  the  legal  copyright  in  their  publication.  If  they  have 
not  the  copyright,  the  injunction  has  been  obtained  upon  an 
allegation  which  is  untrue.  Every  question,  the  decision  of  which 
would  show  that  the  injunction  upon  the  defendants  ought  not  to 
be  continued,  is  matter  for  trial ;  and  the  defendants  should  not 
be  required  to  make  an  admission  enabling  the  plaintiffs  to  evade 
the  trial  of  any  such  question. 

(1)  10  B.  B.  642  (1  Camp.  94).  (4)  5  Yea.  709. 

(2)  11  B.  B.  118  (17  Ves.  422).  (5)  10  Bing.  133;  2  L.  J.  (N.  S.) 

(3)  45  B.  B.  367  (3  My.  &  Cr.  711  ;      C.  P.  204. 

7  L.  J.  (N.  S.)  Ch.  227).  (6)  26  B.  B.  112  (2  Buss.  385,  403). 
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Evans       The  Vicb-Chancellor  : 

Field.  The   question  is,   whether   there  is  any  substantial  difference 

between  giving  the  residue  among  these  persons  severally,  part  to  one 
and  part  to  another, — and  the  form  which  the  testatrix  has  adopted, 
of  giving  the  whole  to  the  eleven  persons,  with  the  direction,  that 
any  legacy  failing  should  go  in  like  manner.  The  gift  of  the  residue 
is  in  the  first  place  among  the  whole  eleven  persons ;  but  then  the 
testatrix  directs,  that  all  such  and  so  much  of  her  personal  estate, 
the  trusts,  legacies,  or  dispositions  whereof  should  fail  or  become 
incapable  of  being  performed,  shall  be  disposed  of  according  to  the 
same  trusts ;  and  the  share  of  one  of  these  legacies  having  lapsed, 
the  necessary  effect  of  this  direction,  I  think,  is  to  make  the  residue 
divisible  into  ten  parts  instead  of  eleven ;  and  the  plaintiffs  are, 
therefore,  entitled  to  seven  tenths. 


VOL.  XLix.]     1889.     Q.  B.     8  L.  J.  (N.  S.)  Q.  B.  218—219. 


481 


IN    THE    QUEEN'S    BENCH. 


HERRING  V.  WARD. 

(8  L.  J.  (N.  8.)  Q.  B.  218—220.) 

A  ship  was  chartered  to  go  from  Liverpool  to  Dantzic,  or  as  near  thereto 
as  it  could  get.  Thirty  days  were  allowed  for  loading  and  unloading.  It 
was  compelled  by  the  state  of  the  port  of  Dantzic  to  lie  to,  about  four  miles 
from  that  town,  at  a  place  called  Fairwater.  It  was  ready  to  take  in  a 
cargo  on  the  14th  of  March,  but  notice  was  not  given  to  the  agent  of  the 
freighter  till  the  16th,  when  he  immediately  took  measures  to  send  a  cargo 
over  the  ice  to  the  vessel,  which  was  fully  loaded  by  the  5th  of  April.  It 
was  then  found,  that  the  ship  could  not  pass  the  bar  with  a  full  cargo,  and 
about  sixty  tons  were,  therefore,  taken  out  and  put  into  lighters.  The 
vessel  did  not  pass  the  bar  ^Hill  the  14th  of  April,  when  it  took  in  that  part 
of  the  cargo  which  had  been  previously  taken  out,  and  was  ready  for  sea. 
It  occupied  six  full  days  for  unloading  at  the  port  of  discharge  in  England. 
In  an  action  for  demurrage,  the  learned  Judge  told  the  jury,  that  the  ques- 
tion whether  the  days  from  the  oth  to  the  14th  of  April  were  to  be  struck 
out  of  the  account,  depended  on  their  opinion  as  to  the  custom  of  loading 
vessels  at  Dantzic;  and  therefore  left  it  to  the  jury  to  say,  whether  the 
freighter  had  been  guilty  of  delay  :  Held,  that  this  direction  was  right. 

This  was  an  action  for  demurrage  on  a  charter-party,  in  which 
it  was  stipulated,  that  the  vessel  should  go  from  London  to  Dantzic, 
or  as  near  thereto  as  it  could  get,  and  there  load  a  full  cargo  of 
grain,  to  be  brought  to  this  country,  and  delivered  at  any  port 
according  to  orders.  By  the  terms  of  the  charter-party,  thirty 
running  days  were  to  be  allowed  for  loading  there  and  delivery  in 
England,  after  which,  demurrage  was  to  be  made  payable  at  the 
rate  of  5Z.  per  day. 

The  cause  was  tried  before  Alderson,  B.,  at  Liverpool,  when  it 
appeared  that  the  vessel  sailed  from  Liverpool  towards  the  end 
of  February,  1888,  and  on  its  arrival  at  Fairwater,  four  miles  from 
Dantzic,  it  was  obliged  to  lie  to,  as  the  ice  prevented  it  from  getting 
nearer  to  that  port.  The  vessel  was  ready  to  take  in  cargo  on  the 
14th  of  March ;  but  it  did  not  appear  that  notice  was  given  to  the 
agent  of  the  freighter  till  the  16th  of  that  month.  The  agent 
immediately  came  to  the  captain,  and  promised  to  dispatch  him  as 
soon  as  possible,  and  said,  ''  that  the  cargo  should  be  sent  from 
Dantzic,  and  lighters  sent  with  it,  to  facilitate  the  loading."  The 
cargo  was  so  sent,  and  the  whole  cargo  was  on  board  the  vessel  on 
the  5th  of  April.  It  was  then  found,  that  the  vessel  with  the  full 
cargo,  would  draw  more  water  than  could  be  had  in  crossing  the 
bar.     A  part,  therefore,  amounting  to  fifty  or  sixty  tons,  was  then 
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1839. 
April  19. 

[218] 
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Hebbino  discharged  into  the  lighters.  The  vessel  did  not  cross  the  bar  until 
Wabd.  til©  l^tli  oi  April,  when  it  took  in  that  part  of  the  cargo  which  had 
been  so  discharged,  and  was  then  ready  for  sea.  The  vessel  then 
sailed  for* England,  arrived  at  Liverpool,  and  occupied  six  days  in 
unloading.  The  learned  Judge  told  the  jury,  that  the  ship-owners 
had  no  right  to  demand  a  cargo  at  Fairwater,  for  that  Dantzic 
being  the  stipulated  loading  place,  where  the  owner  undertook 
that  the  vessel  should  go,  or  as  near  there  as  it  could  get,  that  did 
not  mean  as  near  as  it  could,  with  reference  to  the  ice  in  winter ; 
for  if  it  did,  then  the  merchant  would  be  liable  to  be  called  on  to 
send  the  cargo  over  the  ice,  which  certainly  never  was  intended. 

There  was  no  objection  to  this  part  of  the  direction;  but  the 
learned  Judge  also  told  the  jury,  that  the  question,  whether  the 
days  from  the  5th  to  the  14th  of  April,  were  to  be  struck  out  of 
the  account,  must  depend  on  the  custom  at  Dantzic,  as  to  the  mode 
of  loading  a  vessel  there — that  if  it  was  customary  to  load  to 
a  certain  extent  inside  the  bar,  and  to  finish  outside,  then  that  the 
interval  must  all  be  considered  as  part  of  the  running  days  allowed 
for  loading,  for  that  when  they  commenced,  they  could  not  stop  till 
the  loading  was  completed.  The  jury  calculated  the  running  days 
at  Dantzic,  as  commencing  from  the  16th  of  March  and  ending  the 
14th  of  April ;  and,  therefore,  found  a  verdict  for  the  plaintiff, 
damages  25!.,  as  for  five  days  demurrage. 

CresBwell  now  appeared  to  move  for  a  new  trial,  on  the  ground 
of  misdirection: 

The  computation  of  the  running  days  was  erroneously  made. 
If  the  merchant  could  be  considered  as  having  loaded  the  ship  on 
the  5th  of  April,  that  would  be  an  answer  to  all  claim  for  demur- 
rage arising  from  the  delay  at  Dantzic.  The  delay  that  occurred 
after  the  5th  of  April  could  not  be  imputed  to  him.  The  nine  days, 
therefore,  between  the  5th  and  the  14th  of  April,  ought  to  be  struck 
out  of  the  account.  The  merchant  here  has  confessedly  done  more 
than  he  was  bound  to  do,  in  sending  the  cargo  over  the  ice  to 
Fairwater.  The  improper  loading  of  the  vessel  was  entirely  the 
fault  of  the  master.  The  direction,  too,  was  wrong,  as  to  com- 
puting the  days  between  the  5th  and  14th  of  April,  among  the 
running  days,  on  account  of  any  supposed  custom  at  Dantzic. 
The  running  days  are,  generally  speaking,  those  when,  as  far  as 
the  ship-owner  is  concerned,  the  merchant  has  the  full  opportunity 
[  ♦220  ]      of  putting  a  cargo  on  board.     If  circumstances,  *over  which  neither 
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party  has  any  controul,  happen  to  prevent  this,  the  merchant  may,      HERRiNa 

by  the  terms  of  his  contract,  take  the  responsibility  on  himself,  and       ward. 

not  have  these  days  allowed  him.    Bat  that  is  not  the  case  here. 

And  even  if  there  is  a  custom  at  a  particular  port  to  load  part 

within  and  part  outside  the  bar,  the  interval  is  no  more  to  be 

charged  as  part  of  the  running  days  than  if  the  vessel  had  had  to 

take  in  a  cargo  at  two  different  ports,  when  it  is  clear  that  her 

passage  from  one  port  to  another  could  not  have  been  charged  as 

part  of  the  running  days.     The  learned  Judge  ought  so  to  have 

directed  the  jury  as  matter  of  law.     If  those  nine  days,  from  the 

5th  to  the  14th  of  April,  are  taken  out  of  the  account,  then  there 

has  been  no  demurrage,  on  which  the  plaintiff  can  found  any  claim 

to  recover.  ,,        j        7^ 

Cur,  adv.  vidt. 

Lord  Denman,  Gh.  J.,  on  a  subsequent  day,  said : 

We  have  seen  my  brother  Alderson,  and  we  think,  that  the 
question  was  properly  left  to  the  jury,  who  were  called  on  to  say, 
whether  the  defendant  here  had  by  his  delay  in  loading  and  unload- 
ing, rendered  himself  liable  to  a  charge  for  demurrage.   There  will, 

therefore,  be  no  rule.  ^  , 

Rule  refused. 


EEG.  V.  The  STEWAED  of  the  Manor  of  WHICHFOED.       i^s^. 

May  27. 
(8  L.  J.  (N.  S.)  Q.  B.  261—262.)  

A  rule,  calling  on  the  steward  of  a  manor  to  show  cause  why  a  mandamus        '-        ^ 
should  not  issue  directing  him  to  accept  a  surrender  of  copyhold  tenementsi 
was  discharged,  on  the  ground  that  the  rule  should  have  called  on  the  lord 
and  steward  jointly. 

A  RULE  had  been  granted,  calling  on  the  steward  of  the  manor 
of  Whichford  to  show  cause  why  a  mandamus  should  not  issue, 
commanding  him  to  accept  a  surrender  of  a  copyhold  tenement  to 
such  uses  as  G.  should  by  deed  or  will  appoint. 

Sir  J.  Campbell  (Attorney-General)  showed  cause : 

There  is  a  preliminary  objection  to  this  rule,  namely,  that  the 
lord  of  the  manor  should  have  been  called  on  as  well  as  the  steward. 
The  lord  of  the  manor  has  evidently  an  interest  in  the  surrender ; 
his  right  to  a  fine  on  admittance  may  be  prejudiced ;  and  in  every 
such  case,  the  practice  has  been  to  direct  a  rule  to  the  lord  and 
steward  jointly:  Rex  v.  The  Lord  of  the  Manor  of  Oundie (l).     The 

(1)  40  E,  E.  288  (1  Ad.  &  El.  283 ;  3  N.  &  M.  484 ;  3  L.  J.  (N.  S.)  K.  B.  117). 
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Reg. 

r. 

The 

Steward 

OK  THE 

Manor  of 
Whichford. 

[252] 


steward  only  holds  his  oflSce  at  pleasure,  and  may  cease  to  hold  it 
before  the  mandamus  issues. 

Kelly,  contra  : 

The  steward  of  the  manor  is  the  public  officer,  who  is  called  on 
to  make  a  return  of  the  custom  of  the  manor.  In  Rogers  v.  Jones  (i), 
a  mandamvs  issued  to  the  steward  alone,  to  allow  inspection  of 
the  court  rolls  to  the  tenants  litigating.  It  is  an  inconvenient 
practice  to  include  the  lord  in  the  rule,  unless  he  has  some  interest 
adverse  to  that  of  the  steward ;  and  for  the  present  purpose  they 
are  one. 

The  Court  were  of  opinion  that  the  lord  of  the  manor  ought  to 
have  been  joined,  and  discharged  the  rule. 


1889. 
May  27. 

[266] 


REG.  V.  The  LADY  and  STEWARD  of  the  Manor 

OF  HAM. 

(8  L.  J.  (N.  8.)  Q.  B.  265.) 

Where  a  party  claims  to  be  admitted  to  copyhold  tenements,  as  heir  by 
the  custom,  he  is  entitled  to  a  mandamus  directing  the  lord  to  admit  him. 

A  RULE  nisi  had  been  obtained,  calling  on  the  lady  of  the  manor 
of  Ham,  in  the  county  of  Surrey,  and  on  the  steward  of  the  said 
manor,  to  show  cause  why  a  mandamm  should  not  issue,  com- 
manding them  to  admit  R.  Pitcher  to  certain  copyhold  hereditaments, 
held  of  the  said  manor. 

The  custom  of  the  manor  was  set  out  in  the  roll  of  customs  made 
the  1st  of  May,  in  the  25th  year  of  King  Edward  IV.,  "  That  if 
any  tenant  die  seised,  that  which  must  descend  of  right  ought  to 
descend,  by  the  custom  of  this  manor,  to  the  younger  son,  and  his 
heirs ;  and  if  he  have  no  son,  to  the  youngest  daughter,  and  her 
heirs ;  and  if  she  die  without  issue,  then  to  remain  to  the  next  of 
kin  ;  and  if  there  can  be  found  none  of  the  kin  then  to  make  claim 
to  the  lands,  that  then  the  lord  shall,  by  our  customs,  seise  it  into 
his  hands,  as  escheat  for  lack  of  heirs  general."  Philip  Cawston 
the  elder,  former  tenant,  had  left  a  son,  Philip  Cawston  the  younger, 
who  died  seised  of  the  premises,  without  issue.  B.  Pitcher  claimed 
as  the  youngest  son  of  the  youngest  sister  of  Philip  Cawston  the 
elder,  alleging,  that  the  custom  of   the  manor,  with  respect  to 

(1)  27  E.  E.  629  (6  Dowl.  &  Ey.  484). 
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descent,  extended  to  collaterals.    His  mother,  during  her  lifetime,         bbo. 

had  claimed  to  be  admitted,  and  the  homage  had  found  her  to  be     the  lady 

youngest  daughter,  and  heir  by  the  custom,  of  P.  Cawston  the  elder,    steward  op 

but  had  refused  to  admit  her.     There  was  an  affidavit  by  the    the  manor 

OF  Ham. 
steward  of  the  manor,  denying  the  alleged  extension  of  the  custom 

to  collaterals,  and  pointing  out  instances  in  the  rolls  of  the  manor, 

in  which,  as  he  contended,  heirs  had  been  admitted,  who  must  have 

been  excluded,  had  such  custom  actually  prevailed. 

Plait,  in  showing  cause  against  the  rule,  relied  on  this  affidavit, 
and  argued,  that  B.  Pitcher,  if  heir,  might  maintain  his  action  of 
ejectment  without  admittance ;  and  the  Court  was,  consequently, 
not  called  upon  to  interfere. 

WiUviore,  contrd  : 

It  is  not  necessary  to  go  into  an  inquiry,  whether  the  title  set  up 
by  the  party  claiming  to  be  admitted  is  good  or  not ;  if  he  show 
a  collateral  title,  that  is  sufficient.  His  title,  without  admission, 
might  enable  him  to  bring  ejectment  against  a  stranger,  but 
admission  would  be  necessary  as  against  the  lord ;  he  has,  there- 
fore, a  right  to  claim  it.  The  point  has  been  expressly  decided  in 
Bex  V.  The  Maaters^dtcofthe  Breivers*  Company  (i),  liexv.  Wihon{2), 
Rex  V.  The  Lord  of  the  Manor  of  Hexham  (8). 

Lord  Denman,  Ch.  J. : 

According  to  the  cases  cited,  a  party  claiming  as  heir  has  a  right 
to  succeed  in  this  application. 

LiTTLBDALB,  J.,  Pattbson,  J.,  and  WiLLUMS,  J.  concurrcd. 

Rtde  absolute. 


IN   THE    COURT    OF    COMMON    PLEAS. 


KINGWELL  V.  ELLIOTT  and  Another.  i839. 

April  30. 
(8  L.  J.  (N.  S.)  C.  P.  241—243;  S.  0.  7  Dowl.  P.  0.  423.)  ^ 

Where  by  the  terms  of  the  submission  to  arbitration,  it  was  agreed  that         '■        -' 
the  arbitrators  should  be  at  liberty  to  proceed  ex  parte  in  case  of  the  non- 
attendance  of  either  of  the  parties  or  of  their  witnesses,  after  six  days' 
previous  notice,  in  writing,  under  the  hands  of  such  arbitrators,  or  two  of 

(1)  27  E.  E.  318  (3  B.  &  C.  172).  (3)  44  R.  R,  496  (5  Ad.  &  El.  558 ; 

(2)  34  R.  R.  327  (10  B.  &  C.  80;  8      6  L.  J.  (N.  S.)  K.  B.  33). 
L.  J.  K.  B.  101). 
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EiKowsLL  them,  given  to  the  parties  respectively,  or  left  at  their  place  or  places  of 

«•  abode,  notifying  the  time  and  place  of  meeting  to  proceed  in  the  reference; 

Elliott.  ^j^^j  |.^q  arbitrators,  ignorant  at  the  time  of  such  a  condition,  proceeded  to  the 

examination  of  a  witness  then  about  to  leave  the  country,  giving  but  a 
verbal  notice  of  one  day  to  the  defendant  of  the  meeting,  which  he  refused 
to  attend,  and  against  which  he  protested ;  and  the  arbitrators,  when  made 
acquainted  with  the  condition,  expunged  the  evidence  thus  taken,  and 
came  to  their  conclusion,  uninfluenced  by  any  statement  made  by  the 
witness :  Held,  that  the  subsequent  attendance  by  the  defendant  at  the 
meetings  of  the  arbitrators,  his  examination  and  cross-examination  of 
witnesses,  and  his  allowing  the  matter  to  proceed  to  an  award  without 
insisting  upon  the  objection,  amounted  to  a  waiver  of  the  irregularity ; 
and  a  rule  for  setting  aside  the  award  was  discharged,  with  costs. 

This  was  an  action  of  trespass,  in  which  the  issue  was,  whether 
the  soil  and  freehold  of  a  certain  close  of  land,  called  the  Plot  at 
Pematon,  situate  in  the  parish  of  South  Brent,  including  a  certain 
cottage  standing  thereon,  belong  to  the  plaintiff  Eingwell  or  to 
Elliott.  Previous  to  the  Assizes,  the  parties  agreed  to  refer  the 
matter  in  dispute  to  the  decision  of  three  arbitrators,  or  of  any  two 
of  them,  the  award  to  be  made  in  writing  under  their  hands,  on  or 
before  the  21st  of  the  then  ensuing  May,  with  liberty  to  extend  the 
time,  not,  however,  beyond  the  29th  of  September,  costs  to  abide 
the  event  of  the  award.  It  was  also  provided,  that  the  arbitrators 
should  be  at  liberty  to  proceed  ex  parte  in  case  of  the  non-attend- 
ance of  either  of  the  said  parties,  or  of  their  witnesses,  after  six 
days'  previous  notice  in  writing,  under  the  hands  of  such  arbitrators, 
[  •242  1  ♦or  t^o  of  them,  given  to  the  said  parties  respectively,  or  left  at  their 
place  or  places  of  abode,  notifying  the  time  and  place  of  meeting, 
to  proceed  in  the  said  reference.  The  litigating  parties  bound 
themselves  in  the  penalty  of  500i.  to  abide  by  the  award. 

On  the  21st  of  May  the  arbitrators  enlarged  the  time  for  making 
the  award  until  the  29th  of  the  ensuing  September,  and  they  finally 
awarded  that  the  soil  and  freehold  of  the  said  close,  known  as  the 
Plot  at  Pematon,  together  with  and  including  the  cottage  standing 
thereon,  belonged  to  the  plaintiff  in  the  action,  and  that  the  defen- 
dant Elliott  should  immediately  deliver  up  the  quiet  possession 
unto  the  said  plaintiff,  and  that  the  defendants  should  pay  to  the 
plaintiff  the  costs,  charges,  and  expenses  incurred  by  him,  in  and 
about  the  arbitration,  except  the  tavern  and  travelling  expenses, 
&c.,  and  also  the  costs  of  preparing  and  executing  the  articles  of 
agreement.  They  also  awarded  that  the  defendants  should  pay 
4/.  10«.  for  the  damage  done  by  the  defendants  in  the  close  in 
question;  and  that  the  defendant  Elliott  should  pay  the  costs, 
&c.  of  the  reference,  which  were  ascertained  to  be  21if.  Is.  8rf. 
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Erie  obtained  a  rale,  enlarged  until  this  Term,  for  setting  aside     kinowell 
the  award,  upon  the  grounds  of  the  misconduct  and  partiality  of      Elliott. 
the  arbitrators  in  improperly  holding  a  meeting  on  a  certain  day, 
the  26th  of  March  last ;  in  refusing  to  hear  part  of  the  evidence 
for  the  defendants ;  in  closing  the  arbitration  without  notice  to  the 
defendants ;  and  in  receiving  evidence  to  add  to  the  conveyance  of 
the  defendant  Elliott  to  the  plaintiff.     Upon  obtaining  the  rule,  the 
misconduct  principally  relied  on  was,  that  notwithstanding  the 
clause  in  the  deed  of  submission,  which  allowed  the  arbitrators  to 
proceed  ex  parte^  in  case  of  the  non-attendance  of  either  of  the  said 
parties  or  of  their  witnesses,  after  six  days'   previous  notice  in 
writing,  under  the  hands  of  the  arbitrators,  or  two  of  them,  given 
to  the  said  parties  respectively,  &c.  the  arbitrators,  after  a  verbal 
notice  given  to  the  defendant  EUiott,  on  the  25th  of  March  pro- 
ceeded to  examine  a  witness  named  Holditch,  (said  by  the  defendant 
to  be  partial  and  prejudiced  against  him,)  whose  evidence  they 
deemed  to  be  material,  notwithstanding  a  protest  by  the  defendant 
against  such  proceeding,  and  his  refusal  to  attend  the  meeting. 
There  was  also  an  affidavit  from  the  other  defendant,  who  was 
a  servant  to  Elliott,  that  he  had  not  received  the  proper  notice 
required  by  the  terms  of  the  submission.     He  compared  the  case  to 
that  of  a  trial  at  Nisi  Prius,  where  the  verdict,  if  obtained  upon 
improper  evidence,  is  invariably  set  aside,  and  a  new  trial  granted. 
The  affidavits,  in  opposition  to  the  rule,  admitted  the  examination 
of  Holditch  on  the  26th  of  March,  as  alleged,  but  accounted  for  the 
fact  by  stating,  that  his  evidence  was,  in  the  opinion  of  the  arbi- 
trators, important,  and  that  he  was  upon  the  point  of  quitting  the 
country,  and  going  to  America.     It  also  appeared,  that  the  arbi. 
trators  were  ignorant  at  the  time  of  giving  the  verbal  notice  to 
Elliott  of  the  condition  of  the  deed  of  submission,  which  required 
six  days'  written  notice  to  be  given,  as  the  deed  was  kept  sealed, 
and  its  contents  were  not  known  to  the  arbitrators  ;  that  the  arbi- 
trators inquired  of  the  defendant  Elliott  if  he  wished  to  put  any 
questions  to  Holditch,  to  which  he  answered  in  the  negative ;  that 
during  the  examination  of  Holditch,  neither  the  plaintiff  nor  the 
defendant,  nor  any  agent  for  either,  was  present.     That  they  held 
meetings  on  the  3rd  and  17th  of  April  and  the  21st  of  May,  at  each 
of  which  meetings  the  defendants'  attorney  attended,  and  the  defen- 
dant was  present  at  the  two  last.     That  in  consequence  of  certain 
observations  made  by  the  defendants'  attorney,  in  respect  of  the 
meeting  on  the  26th  of  March,  at  which  Holditch  was  examined. 
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EiKQWELL  the  arbitrators  declared  that  they  would  not  allow  the  statement 
Elliott,  made  by  that  person  to  influence  them  in  their  decision,  and  that 
they  would  proceed  as  if  they  had  not  examined  Holditch  at  all. 
The  defendants'  attorney  appeared  satisfied  with  such  result, 
attended  the  meetings,  produced  his  witnesses,  cross-examined  those 
produced  on  the  other  side,  and  seemed  in  every  respect  to  waive  all 
objections  to  the  meeting  held  on  the  26th  of  March.  That  the 
evidence  on  which  the  arbitrators  decided  the  question  in  favour  of 
the  plaintiff,  was  exclusive  and  independent  of  anything  they 
[  *248  ]  heard  from  Holditch.  That  upon  the  last  meeting,  *beld  on  the 
17th  of  April,  the  arbitrators  inquired  of  the  defendants'  attorney 
if  he  intended  to  examine  any  other  witnesses,  to  which  he 
answered  in  the  negative ;  and  the  arbitrators  finally  extended  the 
period  for  making  the  award  *  *  to  the  29th  of  the  ensuing 
September,  to  enable  the  parties  to  adduce  further  evidence,  but 
neither  party  availed  himself  of  the  opportunity  thus  given. 

There  was  also  an  affidavit  explaining  the  reason  of  the  other 
defendant.  Ford,  not  being  served  with  the  formal  notices  of  the 
meetings,  viz.  that  he  could  not  be  found,  and,  as  it  was  believed, 
was  purposely  kept  out  of  the  way  by  the  defendant  Elliott,  whose 
servant  he  was. 

Wilde,  Serjt.  and  ChandlesSj  on  showing  cause,  relied  upon  the 
above  affidavits  as  distinctly  negativing  partiality  and  misconduct ; 
and  they  contended,  that  if  the  examination  of  Holditch  was  an 
irregularity,  it  was  waived  by  the  defendant's  subsequently  con- 
tinuing the  arbitration,  and  not  acting  upon  the  objection.  They 
also  denied  the  analogy  between  the  present  case  and  the  granting 
of  a  new  trial  on  the  ground  of  the  admission  of  improper  evidence, 
for  such  an  application  could  not  be  sustained  unless  the  objection 
to  the  evidence  was  made  at  the  trial. 

Erie  was  heard  in  support  of  the  rule. 

TiMDAL,  Gh.  J. : 

It  is  no  doubt  very  true,  as  the  practice  of  every  day  shows,  that 
if  evidence  be  improperly  received,  such  reception  is  ground  for 
granting  a  new  trial ;  but  then  the  evidence,  the  reception  of  which 
is  complained  of,  is  brought  before  the  Court,  and  the  party  shows 
what  that  evidence  is ;  whereas,  the  party  here  is  entirely  silent  on 
the  subject.     The  objection  may  be  considered  as  confined  to  the 
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first  examination  of  the  witness  Holditch;  and,  admitting  that  Kinowell 
such  examination  was  not  strictly  within  the  letter  of  the  order  of  Elliott. 
reference,  was  not,  I  ask,  the  objection  waived  by  allowing  additional 
expense  to  be  incurred  by  carrying  on  the  arbitration  to  the  time  of 
the  award,  and  reducing  that  award  to  form  ?  Should  not  the  party 
give  notice  of  his  objection,  and  enter  his  protest  at  once  ?  Besides, 
the  arbitrators  declared  that  the  evidence  of  Holditch  had  been 
struck  out,  and  that  it  neither  had  nor  should  it  make  any  im- 
pression. In  such  a  state  of  things,  the  party  made  no  objection 
to  the  continuance  of  the  arbitration,  and  he  is  now  too  late.  The 
rule  should  be  discharged. 

BOSANQUET,  J. : 

I  am  of  the  same  opinion.  The  objection  is  reduced  to  that  of 
the  irregularity  of  the  meeting  at  which  Holditch  was  examined, 
which  meeting,  it  was  said,  the  arbitrators  had  no  power  to  call ; 
but  when,  upon  the  opening  of  the  order  of  reference,  it  was  dis- 
covered that  such  power  did  not  exist,  the  arbitrators  struck  out  the 
evidence,  and  declared,  as  they  now  swear,  that  no  attention  was 
paid  to  it.  The  party  still  proceeded  with  the  award ;  and  his 
application  to  the  Court  is  now  too  late. 

COLTMAN,  J. : 

I  agree.  It  was,  I  think,  incumbent  on  the  party  to  make  his 
objection  to  the  imputed  irregularity  on  the  meeting  of  the  8rd  of 
April.  It  was  incumbent  upon  him  then  to  express  his  assent  or 
dissent.  His  conduct,  then,  amounted  to  a  silent  acquiescence; 
and  it  is  too  late  for  him  to  do  now,  what  he  should  have  done  then. 
He  should  not  be  allowed  to  delude  the  opposite  party,  and  keep 
him  in  such  a  situation  that  if  the  award  had  been  in  his  favour, 
he  might  have  availed  himself  of  it,  and  if  it  had  been  adverse,  he 
might,  as  he  does,  complain  of  its  being  defective.  In  my  opinion, 
the  arbitrators,  in  making  their  award,  have  fully  complied  with  all 
the  required  conditions. 

Ebseikb,  J. : 

I,  too,  think  that  the  irregularity  committed  by  the  examination 
of  Holditch  on  the  26th  of  March,  has  been  fully  waived  by  the 
defendant's  going  on  with  the  award.  The  rule  should  be  dis- 
charged, with  costs. 

Rule  disvhanjedf  with  costs. 
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IN    THE    COURT    OF    EXCHEQUER 


1839.  8EMPLE  V.  COLE  (l). 

Jan.  16. 
(8  L.  J.  (N.  S.)  Ex.  160—156.) 

Pleas  Between  the  word  "  accepted,"  and  the  eignature  of  the  acceptor  of  a  bill 

r  jg-  ^  of  exchange,  a  space  intervened,  which  was  partly  filled  up  with  the  words, 

"  payable  at  No.  28,  Leicester  Square,"  in  a  different  handwriting.  In  an 
action  on  the  bill,  to  which  the  defendant  pleaded  non-acceptance,  it 
appeared  that  the  defendant  usually  affixed  his  signature  close  to  the  word 
**  accepted,"  and  without  any  intermediate  space :  Held,  that  even  if  there 
was  any  apparent  ambiguity  or  alteration  on  the  face  of  the  bill,  so  as  to 
call  for  explanation,  there  was  some  evidence  from  which  the  jury  might 
infer  either  that  the  words  were  inserted  at  the  time,  or  that  the  space  was 
purposely  left  to  be  filled  up  afterwards  with  the  acceptor's  consent. 

Assumpsit  against  the  acceptor  of  a  bill  of  exchange. 

Plea,  That  the  defendant  did  not  accept. 

Upon  the  trial  of  the  cause,  before  Lord  Abinger,  C.  B.,  the  bill 
when  produced,  exhibited  a  space  between  the  word  ''  accepted " 
and  the  signature  "  W.  Cole  ;  "  and  this  space  was  partly  filled  up 
with  the  words  "payable  at  No.  28,  Leicester  Square,"  in  another 
handwriting.  At  the  close  of  the  case  for  the  plaintiff,  the  defen- 
dant's counsel  contended  that  it  was  incumbent  on  him  to  explain 
this  apparent  alteration  ;  upon  which,  the  Lord  Chief  Baron  asked 
a  witness  whether  the  defendant  usually  wrote  his  acceptances  in 
that  manner,  and  was  answered  in  the  negative,  it  being  his  custom 
*156  ]  to  affix  his  signature  *very  close  to  the  body  of  the  instrument. 
It  was  also  proved  to  be  an  accommodation  bill.  His  Lordship 
then  overruled  the  objection;  and  the  defendant  having  called 
witnesses,  one  of  whom  proved  that  the  words  inserted  were  in  the 
handwriting  of  a  subsequent  indorser,  the  case  was  left  to  the  jury, 
and  the  plaintiff  had  a  verdict. 

Humfrey  moved,  pursuant  to  leave  reserved,  to  enter  a  nonsuit : 

It  was  the  plaintiff's  duty,  as  part  of  his  case,  to  show  under 

what  circumstances  the  words  were  inserted,  which  appeared  to  be 

in  a  different  handwriting  from  that  of  the  acceptance,  or  of  the 

rest  of  the  instrument. 

(Lord  Abinger,  C.  B.  :   Have  you  not  precluded  yourself  from 
insisting  on  this  objection,  by  proceeding  to  give  evidence  on  the 

(1)  See  the  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  s.  64.— R  C. 
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part  of  the  defendant,  with  respect  to  that  part  of  the  case,  and  as       Semplb 
to  which  the  jury  have  now  given  a  verdict  ?)  Cole. 

The  objection  was  made  at  the  proper  time ;  and  the  defendant  is 
placed,  by  the  leave  reserved,  in  the  same  position  now,  as  he  was 
at  that  stage  of  the  cause.  Knight  v.  Clements  (i)  is  an  authority 
for  the  defendant. 

LoBD  Abingbr,  C.  B.  : 

I  think  there  was  some  evidence  for  the  jury  at  the  end  of  the 
plaintiff's  case,  either  that  the  words  in  question  were  written  in 
the  first  instance,  or  else  that  the  space  was  purposely  left,  to  be 
afterwards  filled  up ;  and  in  either  view,  the  acceptance  was  rightly 
declared  upon. 

Pabkb,  B.  : 

I  also  think  that  there  was  some  evidence  from  which  the  jury 
might  infer  either  that  the  bill  was  accepted  in  its  present  state,  or 
that  the  words  were  afterwards  inserted  with  the  defendant's  con- 
sent ;  for  the  proof  that  the  defendant  usually  wrote  his  signature 
immediately  under  the  word  ''  accepted,"  might  well  lead  to  the 
inference  that  this  departure  from  his  custom,  was  with  a  view  to 
having  the  space  afterwards  filled  up.  If  the  bill  was  so  filled  up 
before  acceptance,  no  objection  could  be  made  on  that  ground ;  and 
the  case  is  the  same,  if  it  was  afterwards  filled  up  with  the  defen- 
dant's consent.  In  this  respect,  therefore,  the  case  differs  from 
Knight  v.  Clements^  where  there  was  no  evidence  at  all  to  lead  the 
jury  to  any  conclusion  on  the  subject.  I  may  add,  that  I  very 
much  doubt,  if  this  is  a  case  of  alteration  or  ambiguity  manifest  on 
the  face  of  the  instrument,  so  as  to  call  for  any  explanation  at  all. 

Aldbbson,  B.  : 

The  mere  fact  that  a  part  of  the  bill  was  in  the  acceptor's  hand- 
writing, and  a  part  not,  is  by  no  means  inconsistent  with  the  whole 
having  been  written  at  the  same  time.  In  Knight  v.  Clements^  the 
stamp  was  sufficient  for  a  bill  at  two  months,  which  it  appeared  to 
be  after  the  alteration,  but  not  enough  for  one  at  three  months, 
from  which  it  had  been  altered.  On  the  face  of  the  bill,  in  that 
case,  it  was  affirmatively  shown  that  some  alteration  had  been 
made.    Here,  there  is  nothing  of  the  sort.     If  the  two  parts  were 

(1)  47  B.  R.  563  (8  Ad.  &  EL  215 ;  2  Nev.  &  P.  375). 
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Semple 
Cole. 


written  at  the  same  time,  there  is  nothing  wrong  in  the  matter, 

and  the  defendant  mast  make  it  affirmatively  appear  that  the 

contrary  was    the  fact,   and  that  the   subsequent  insertion   was 

without  consent.  ^  ,       ^      , 

Rule  refused. 


1839. 
June  7. 

Hxch.  of 

Pleat, 

[262] 


MTHERSON  v.  ALLSOP. 

(8  L.  J.  (N.  S.)  Ex.  262—263.) 

An  attorney  has  a  lien  upon  the  judgment  for  his  costs,  but  not  upon  the 
action ;  and  an  arrangement  between  a  plaintiff  and  defendant,  to  settle  the 
action,  is  binding  upon  them,  unless  either  party  has  been  imposed  upon, 
or  unless  the  arrangement  is  made  with  a  view  to  preyent  the  attorney  from 
obtaining  his  costs  in  that  particular  action. 

The  plaintiff  had  obtained  a  rule  calling  upon  her  attorney  to 
show  cause  why  all  proceedings  in  the  action  should  not  be  stayed, 
upon  his  receiving  the  amount  of  his  costs,  incurred  up  to  the  time  of 
a  certain  order  made  by  Gurnby,  B.  It  appeared,  that  the  plaintiff 
and  the  defendant  had,  without  the  intervention  of  the  plaintiff's 
attorney,  agreed  that  all  proceedings  in  the  action  should  be  stayed, 
upon  the  defendant's  paying  the  plaintiff  a  certain  sum  in  discharge 
of  the  debt,  and  paying  the  costs  of  the  plaintiff's  attorney.  The 
defendant  paid  the  plaintiff  the  sum  agreed  upon,  and  received 
from  her  an  authority  to  her  attorney  to  stay  the  proceedings,  upon 
receiving  his  costs  from  the  defendant.  The  defendant  gave  notice 
of  this  arrangement  to  the  plaintiff's  attorney,  and  offered  to  pay 
his  costs,  which  the  latter  refused  to  take,  and  proceeded  with 
the  action. 

DundaSy  FranciUon,  and  Peacock^   appeared  for  the  several 
parties. 

In  the  course  of  the  argument, — 

Fabke,  B.  said : 

Attornies  always  mistake  their  position  with  reference  to  the 
right  of  the  plaintiff  and  defendant  to  settle  the  action  between 
themselves.  Since  I  have  had  a  seat  upon  the  Bench,  I  have 
frequently  stated  the  law,  but  it  has  not  been  understood.  An 
attorney  has  a  lien  for  his  costs  on  the  judgment,  but  not  on  the 
action.  An  arrangement  made  between  a  defendant  and  a  plaintiff, 
is  binding,  unless  it  is  made  with  a  view  to  defraud  the  attorney  of 
his  costs  in  that  action,  or  unless  either  of  the  parties  is  imposed 
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upon.   ^There  are  cases  where  an  insolvent  in  prison,  has  settled  M'Phbrson 

an  action,  with  a  view  to  cheat  the  attorney ;  there  the  attorney  allsop. 

has  been  allowed  to  go  on.  [  ^263  ] 

The  rule  was  made  absolute  on  certain  terms. 


MAGISTRATES'  CASES. 


REG.  V.  WM.  BEEBY.  i839. 

(8  L.  J.  (N.  S.)  M.  C.  38—39.)  Jan^5, 

Whether  a  liability  to  repair  a  highway  ratione  temirce  must  be  im-  [  ^8  ] 

memorial — quctre.    Per  Lord  Denman,  Ch.  J.,  there  may  possibly  be  cases 
where  it  need  not. 

On  an  indictment  charging  a  party  with  a  liability  to  repair  a  highway 
ratione  teiiurce,  the  defendant  gave  in  evidence  an  ancient  deed,  between 
certain  inhabitants  of  the  parish  and  the  former  owner  of  his  laud,  whereby 
the  former  gave  to  the  latter  that  land,  in  consideration  of  his  repairing  an 
existing  highway ;  the  grantee  covenanted  to  repair  it,  and  it  was  stipu- 
lated, that  if  through  his  neglect  to  repair  the  parish  were  indicted,  there 
should  be  a  right  of  re-entry,  and  the  agreement  should  be  void :  Held, 
that  this  deed  did  not  constitute  a  liability  ratione  tmurcB,  if  any  could  be 
created  after  the  time  of  legal  memory. 

Indictment  for  non-repair  of  a  highway  leading  from  Abbey,  in 
Gnmberland,  to  Gockermouth,  charging  the  defendant  as  liable,  by 
reason  of  his  tenure  of  certain  lands  called  Housefield,  situate 
in  the  parish  of  Bromfield. 

Plea,  Not  guilty. 

On  the  trial  before  Patteson,  J.,  at  the  Cumberland  Spring 
Assizes,  1837,  evidence  was  given  to  show  the  former  proprietors 
of  the  defendant's  property  had  for  a  great  length  of  time  actually 
repaired  the  road  in  question.  The  defendant  then  put  in  an 
agreement  under  seal,  dated  May  22nd,  1678,  between  Mrs.  Ann 
Osmunderlaw,  the  guardian  of  one  Guthbert  Osmatherlaw,  and 
divers  other  persons,  by  which,  reciting  that  there  had  been  great 
debate  among  the  inhabitants  touching  the  making  and  repairing 
of  a  way,  (which  was  the  highway  in  question,)  and  no  certain 
course  could  be  taken  and  agreed  on  for  repairing  the  same,  it  was 
witnessed,  that  in  order  that  care  might  be  taken  for  the  repairing 
of  the  same  for  the  time  to  come,  and  that  all  differences  might  be 
avoided  for  the  future,  the  said  persons  being  tenants  to  Joseph 
Porter,  the  lord  of  the  manor,  with  his  licence  and  consent,  in 
consideration  for  repairing  the  said   highway,  had  conveyed  to 
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Rbo.  Thomas  Eitson,  who  was  the  party  through  whom  the  defendant 
Bbkbt.  derived  his  title,  one  parcel  of  land  lying  in  the  townfield  of 
Langrigg,  to  have  and  to  hold  the  same  to  his  use  in  fee.  There 
was  then  a  covenant  by  Bitson  to  repair  the  said  highway ;  and  it 
was  provided,  that  if  it  should  happen  that  through  the  neglect 
of  Thomas  Bitson  the  said  way  should  be  suffered  to  decay,  so  that 
the  above  parties  or  any  other  of  the  inhabitants  should  be  thereby 
damnified,  or  suffer  loss,  either  by  indictments,  fines,  or  amercia- 
ments, and  upon  search  and  inquiry,  his  negligence  in  not  repairing 
should  be  found  to  be  the  cause  of  the  loss  or  damage,  then  the 
parties  or  their  heirs  should  be  at  liberty  to  re-enter,  and  the  deed 
should  be  void.  On  the  deed,  there  was  an  indorsement,  dated 
July  1st,  1767,  which,  reciting  that  differences  had  arisen  between 
the  then  owner  of  the  lands  and  other  parties,  as  to  the  quantity  of 
the  road  which  he  was  liable  to  repair,  the  proper  measure  was  set 
out  by  agreement  not  under  seal,  between  four  persons,  of  the 
different  proportions  which  each  should  repair.  His  Lordship  was 
[  *39  ]  of  opinion,  that  ^instrument  destroyed  the  presumption  of  the 
liability  ratione  tenurce,  and  directed  the  jury  to  find  a  verdict  for 
the  defendant.  They  thought  fit,  however,  to  find  a  verdict  of 
Guilty.    In  the  ensuing  Term, — 

Armstrong  obtained  a  rule  nisi  to  set  this  verdict  aside,  and  for 
a  new  trial,  on  the  ground  of  its  being  perverse. 

Alexander  and  Knowles  now  showed  cause,  and  contended  that 
the  verdict  ought  to  stand.  It  had  been  contended  at  the  trial, 
that  a  liability  ratione  tenurce  must  be  from  time  immemorial ;  and, 
therefore,  as  the  origin  of  the  liability  was  shown,  the  prosecution 
failed.  But  there  is  no  express  rule  of  law  that  such  a  liability 
should  be  immemorial.  In  The  Mayor  of  Lyme  Regis  v.  Henley  (i), 
it  was  held,  that  a  corporation  were  liable  to  keep  up  sea  walls  by 
reason  of  their  tenure  of  certain  lands. 

(LiTTLBDALE,  J. :  That  was  the  case  of  a  grant  from  the  Grown. 
In  Rex  V.  Scarisbrick  (2),  this  point  was  considered.  See  also  Call. 
Sew.  117, and  Porter's  case  (a),  where  Lord  Coke  says,  "any  man 
at  this  day  may  give  lands  to  any  persons  and  their  heirs,  for 
reparation  of  highways.") 

(1)  37  R.  E.  125  (2  CI.  &  F.  331 ;  8         (2)  45  B.  E.  654  (6  Ad.  &  El.  509 ;  6 
BHgh  (N.  8.)  690 ;  1  Bing.  N.  0.  222 ;      L.  J.  (N.  8.)  M.  C.  103). 
affirming  3  B.  &  Ad.  77 ;  5  Bing.  91).  (3)  1  Go.  Eep.  26  a. 
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Then  the  agreement  in  question  was,  in  fact,  the  grant  of  lands  for         Rko. 
the  repair  of  the  highways.  Bebbt. 

Armstrong,  in  support  of  the  rule  : 

According  to  2  Wms.  Saund.  158  d,  (n.)  and  the  ruling  of  Tindal, 
Gh.  J.,  in  Rex  v.  Hayman  (i),  the  liability  ratione  tenura  must  be 
immemorial.  But  the  point  cannot  arise  on  this  instrument,  which 
is  a  mere  private  agreement,  by  which  no  lands  were  granted  so  as 
to  render  the  party  liable  to  an  indictment.  There  is  a  covenant 
indeed,  and  a  right  of  re-entry,  if  the  repairs  be  not  done ;  but  the 
parish  is  not  relieved  from  the  liability  to  an  indictment. 

The  Court  held,  that  the  general  question  did  not  arise,  for  that 
the  agreement  of  itself  did  not  constitute  the  liability,  which  must 
be  the  condition  on  which  the  lands  are  held.  The  defendant  might 
be  answerable  for  a  breach  of  covenant,  or  be  exposed  to  be  turned 
out  of  the  lands,  but  the  parish  were  not  released  by  this  mere 
private  arrangement. 

LoBD  Denman,  Gh.  J.  expressed  an  opinion,  that  possibly  in  the 
case  of  a  road  newly  created,  a  party  might,  under  some  circum- 
stances, be  held  liable  for  the  repairs  in  respect  of  tenure  of  certain 
lands. 

Rule  for  a  new  trial  absolute. 


IN    THE    COURT   OF    EXCHEQUER 


PRIESTLEY  V.  FOWLER  (2).  isst. 

(3  Meeson  &  Webby,  1—7 ;   S.  C.  M.  &  H.  306 ;    1  Jur.  987  ;    7  L.  J.  (N.  8.)       ^^of 

Ex.  42.)  PU^, 

Declaration  in  caae  stated  that  the  plaintiff  was  a  servant  of  the  defen-  [  ^  ] 

dant  in  his  trade  of  a  butcher;  that  the  defendant  had  desired  and 
directed  the  plaintiff,  so  being  his  servant,  to  go  with  and  take  certain 
goods  of  the  defendant  in  a  certain  van  of  the  defendant  then  used  by 

(1)  31  E.  E.  742  (Moo.  &  Mai.  401).  oases  where  the  principle  of  PriesUey 

(2)  See  now  the  Employers*  Liability  v.  Fowler  is  still  applied,  see  Htdley  v. 
Act,  1880  (43  &  44  Vict.  c.  42),  con-  Pinkney  cfe  Som'  8.8.  Co,  [1894]  A.  C. 
tinued  by  (annual)  Expiring  Laws  222,  63  L.  J.  Q.  B.  419 ;  and  compare 
Continuance  Act;  and  see  also  the  Groves  v.  Lord  Wimborne  [1898]  2 
Workmen's  Compensation  Act,  1897  Q.  B.  402,  67  L.  J.  U.  B.  862,  79  L.  T. 
(60  &  61  Vict.  c.  37).    Among4  recent  284,  C.  A.— R.  C. 
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FOWLKB. 


Pbiestlet  him,  and  conducted  by  another  of  hia  servants,  in  carrying  goods  for  hire 

V.  upon  a  certain  journey ;    tbat  the  plaintiff,  in  pursuance  of  such  desire 

and  direction,  accordingly  commenced  and  was  proceeding,  and  being 
carried  and  conveyed  by  the  said  van,  with  the  said  goods;  and  it 
became  the  defendant's  duty  to  use  proper  care  that  the  van  should  be  in 
a  proper  state  of  repair,  and  should  not  be  overloaded,  and  that  the 
plaintiff  should  be  safely  and  securely  carried  thereby :  nevertheless  that  the 
defendant  did  not  use  proper  care  that  the  van  should  not  be  over- 
loaded, or  that  the  plaintiff  should  be  safely  and  securely  carried ;  in 
consequence  of  the  neglect  of  which  duties,  the  van  gave  way  and  broke 
down,  and  the  plaintiff  was  thrown  to  the  ground,  and  his  thigh  frac- 
tured: Held,  on  motion  in  arrest  of  judgment,  after  verdict  for  the 
plaintiff,  first,  that  it  was  sufficiently  to  be  collected  from  the  declaration 
that  the  defendant  directed  the  plaintiff  to  go  in  the  van ;  but,  secondly, 
that,  even  in  that  case,  the  action  was  not  maintainable. 

Case.  The  declaration  stated  that  the  plaintiff  was  a  servant 
of  the  defendant  in  his  trade  of  a  butcher ;  that  the  defendant  had 
desired  and  directed  the  plaintiff,  so  being  his  servant,  to  go  with 
and  take  certain  goods  of  the  defendant's,  in  a  certain  van  of  the 
defendant  then  used  by  him,  and  conducted  by  another  of  his 
servants,  in  carrying  goods  for  hire  upon  a  certain  journey ;  that 
the  plaintiff,  in  pursuance  of  such  desire  and  direction,  accordingly 
[  ^2  ]  *cominenced  and  was  proceeding  and  being  carried  and  conveyed 
by  the  said  van,  with  the  said  goods ;  and  it  became  the  duty  of 
the  defendant,  on  that  occasion,  to  use  due  and  proper  care  that 
the  said  van  should  be  in  a  proper  state  of  repair,  that  it  should 
not  be  overloaded,  and  that  the  plaintiff  should  be  safely  and 
securely  carried  thereby :  nevertheless,  the  defendant  did  not  use 
proper  care  that  the  van  should  be  in  a  sufficient  state  of  repair, 
or  that  it  should  not  be  overloaded,  or  that  the  plaintiff  should  be 
safely  and  securely  carried  thereby,  in  consequence  of  the  neglect 
of  all  and  each  of  which  duties  the  van  gave  way  and  broke  down, 
and  the  plaintiff  was  thrown  with  violence  to  the  ground,  and  his 
thigh  was  thereby  fractured,  &c.    Plea,  Not  guilty. 

At  the  trial  before  Park,  J.,  at  the  Lincolnshire  Summer  Assizes, 
1886,  the  plaintiff,  having  given  evidence  to  show  that  the  injury 
arose  from  the  overloading  of  the  van,  and  that  it  was  so  loaded 
with  the  defendant's  knowledge,  had  a  verdict  for  lOOZ.  In  the 
following  Michaelmas  Term,  A  dams ,  Serjt.,  obtained  a  rule  to  show 
cause  why  the  judgment  should  not  be  arrested,  on  the  ground 
that  the  defendant  was  not  liable  in  law,  under  the  circumstances 
stated  in  the  declaration.     In  Hilary  Term, 

Goulbiwn,  Serjt.,  and  N.  R.  Clarke,  showed  cause: 
The  declaration  is  sufficient,  at  least  after  verdict.     One  objection 
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will  probably  be,  that  it  does  not  state  that  the  plaintiff  was  to  be     Pbiestlet 
conveyed  in  the  van,  but  only  that  he  was  to  go  with  and  take      fowleb. 
the  goods  by  the  van.     But,  taking  all  the  allegations  together, 
the  statement  is   sufficient  after  verdict.     It  is  stated  that  the 
plaintiff    was    on    the    van    in    pursuance    of    the    defendant's 
directions. 

(The  CouBT  intimated  that  the  declaration  was  sufficient  as  to 
this  point.) 

Secondly,  the  action   is  maintainable,  on   general   principles  of 

law.      There  is    no  valid    distinction    between    this   case    "^and        [  3  ] 

that  of  an  ordinary  coach  passenger;   the  service  of  the  servant 

is    the   consideration   here,   as   the   money  of    the   passenger  is 

there. 

(Lord  Abinger,  C.  £. :  The  passenger  pays  his  money  in  con- 
sideration of  being  carried,  and  there  is  an  implied  contract  that 
he  shall  be  carried  safely :  and  he  has  no  means  of  knowing  how 
the  coach  is  constructed  or  loaded.  Here  the  servant  is  on  the 
premises,  and  has  the  means  of  knowledge.  It  is  not  the  case 
of  a  servant  hired  for  that  particular  occasion,  but  of  a  general 
servant.) 

It  does  not  appear  on  the  face  of  the  declaration,  that  the  plaintiff 
knew  the  van  was  overloaded,  and  it  cannot  be  intended  after 
verdict :  on  the  other  hand,  it  does  not  appear  that  the  defendant 
knew  it.  The  question  therefore  is,  whether  a  master,  who  directs 
a  servant  to  get  upon  an  overloaded  vehicle,  the  servant  giving 
his  service  for  taking  care  of  the  master's  goods  carried  therein, 
is  not  liable  if  the  servant  sustains  an  injury  by  its  breaking  down 
in  consequence  of  such  overloading.  It  is  not  merely  the  omission 
of  not  using  a  sufficient  vehicle,  but  an  act  of  commission  in 
allowing  it  to  be  overloaded.  Suppose  a  coach  passenger  saw, 
when  he  got  up,  that  the  coachman  was  intoxicated  or  the  horses 
unruly,  would  his  right  to  recover  for  an  injury  in  consequence 
be  affected? 

(Pares,  B.  :  I  apprehend  the  contract  would  only  be  to  carry 
as  safely  as  could  be,  in  the  condition  in  which  the  passenger  knew 
the  vehicle  to  be. 

R.R. — VOL.  XLIX.  82 
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Priestley  Lord  Abinger,  G.  B.  :  Gould  a  stage-coachman,  who  has  a 
FowLEB.  restive  horse  to  drive,  which  he  knows  to  be  so,  sue  his  master 
for  an  injury  done  him  by  the  horse  ?  The  plaintiff  was  not  bound 
to  go  by  an  overloaded  van ;  he  consents  to  take  the  risk.  If  it 
had  appeared  that  the  master  undertook  that  the  van  was  sufficient, 
it  would  be  diflFerent.) 

It  might  have  been  more  proper  to  allege  that  the  defendant  so 
undertook,  but  the  declaration  is  in  substance  equivalent  to  that, 
at  least  after  verdict,  since  it  states  that  it  was  the  defendant's 
[  •4  ]  duty  to  *use  proper  care  that  the  van  should  not  be  overloaded. 
The  promise  and  the  duty  are  co-extensive. 

Adams,  Serjt.,  contra  : 

The  cause  of  action,  supposing  that  any  exists,  arises  out  of  an 
implied  contract  on  the  part  of  the  master  so  to  load  the  van  as 
that  the  plaintiff  should  be  carried  safely ;  but  he  cannot  be  made 
liable  in  this  action  on  the  case  except  there  be  a  common-law 
liability,  such  as  to  raise  a  duty.  To  found  any  action  against 
the  defendant,  several  circumstances  must  combine.  First,  it 
must  appear  that  the  carriage  was  overloaded  by  the  defendant's 
direction  or  with  his  knowledge ;  and  this  it  may  be  admitted  the 
declaration  does  disclose.  Secondly,  it  ought  to  appear  that  the 
plaintiff  was  ignorant  of  the  overloading,  which  is  no  where 
suggested.  Thirdly,  the  defendant  must  have  ordered  the  plaintiff 
to  go  on  the  van.  There  is  no  clear  averment  that  that  was  the 
fact;  the  ''desire  and  direction"  of  the  defendant,  in  pursuance 
of  which  the  plaintiff  alleges  that  he  went  on  the  van,  is  only  to 
go  with  it  and  take  care  of  the  goods. 

(Lord  Abinger,  G.  B.  :  That  is  an  ambiguous  expression ;  the 
plaintiff  interprets  the  ambiguity  to  mean  that  he  was  to  go  in 
the  van ;  and  we  may  so  interpret  it  after  verdict.) 

But  further,  it  ought  to  be  shown  that  it  was  necessary  for  the 
plaintiff  to  do  so  in  order  to  perform  his  duty;  and  (which  is 
perhaps  the  same  proposition  in  more  general  terms),  that  the 
order  was  a  lawful  command,  which  he  was  bound  as  a  servant 
to  obey.  The  mere  pommand  of  the  master  will  not  render  him 
liable,  unless  the  thing  commanded  fell  fairly  within  the  necessity 
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of  the  Bervant*a  duty.     There  ought  to  have  been  an  averment  that     Pbiestley 
it  was  necessary  for  the  performance  of  his  duty  of  conveying  the      fowlbb. 
goods  that  he  should  go  in   the  van.      But  even  if  all  these 
circumstances  concurred,  they  would  not  constitute  a  common- 
law  liability,  but  a  liability  arising  out  of  a  contract,  and  the 
action  should  have  *been  assumpsit,  not  case.     To  render  the        [  *5  j 
defendant  liable  in  case,  the  existence  of  malice,  express  or  implied, 
was  necessary. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

LoBD  Abinger,  G.  B.  : 

This  was  a  motion  in  arrest  of  judgment,  after  verdict  for  the 
plaintiff,  upon  the  insufficiency  of  the  declaration.  (His  Lordship 
stated  the  declaration.)  It  has  been  objected  to  this  declaration, 
that  it  contains  no  premises  from  which  the  duty  of  the  defendant, 
as  therein  alleged,  can  be  inferred  in  law ;  or,  in  other  words,  that 
from  the  mere  relation  of  master  and  servant  no  contract,  and 
therefore  no  duty,  can  be  implied  on  the  part  of  the  master  to 
cause  the  servant  to  be  safely  and  securely  carried,  or  to  make 
the  master  liable  for  damage  to  the  servant,  arising  from  any  vice 
or  imperfection,  unknown  to  the  master,  in  the  carriage,  or  in 
the  mode  of  loading  and  conducting  it.  For,  as  the  declaration 
contains  no  charge  that  the  defendant  knew  any  of  the  defects 
mentioned,  the  Court  is  not  called  upon  to  decide  how  far  such 
knowledge  on  his  part  of  a  defect  unknown  to  the  servant,  would 
make  him  liable. 

It  is  admitted  that  there  is  no  precedent  for  the  present  action 
by  a  servant  against  a  master.  We  are  therefore  to  decide  the 
question  upon  general  principles,  and  in  doing  so  we  are  at 
liberty  to  look  at  the  consequences  of  a  decision  the  one  way  or 
the  other. 

If  the  master  be  liable  to  the  servant  in  this  action,  the  principle 
of  that  liability  will  be  found  to  carry  us  to  an  alarming  extent. 
He  who  is  responsible  by  his  general  duty,  or  by  the  terms  of  his 
contract,  for  all  the  consequences  of  negligence  in  a  matter  in 
which  he  is  the  principal,  is  responsible  for  the  negligence  of  all 
his  inferior  agents.  If  the  owner  of  the  carriage  is  therefore 
responsible  for  the  sufficiency  of  his  carriage  to  his  servant,  he 
^is  responsible  for  the  negligence  of  his  coach-maker,  or  his        [  •e  ] 

sa— a 
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PBIB8TLEY  hamess-inaker,  or  his  coachman.  The  footman,  therefore,  who 
FowLEB.  rides  behind  the  carriage,  may  have  an  action  against  his  master 
for  a  defect  in  the  carriage  owing  to  the  negligence  of  the  coach- 
maker,  or  for  a  defect  in  the  harness  arising  from  the  negligence 
of  the  harness-maker,  or  for  drunkenness,  neglect,  or  want  of  skill 
in  the  coachman ;  nor  is  there  any  reason  why  the  principle 
should  not,  if  applicable  in  this  class  of  cases,  extend  to  many 
others.  The  master,  for  example,  would  be  liable  to  the  servant 
for  the  negligence  of  the  chambermaid,  for  putting  him  into  a 
damp  bed;  for  that  of  the  upholsterer,  for  sending  in  a  crazy 
bedstead,  whereby  he  was  made  to  fall  down  while  asleep  and 
injure  himself;  for  the  negligence  of  the  cook,  in  not  properly 
cleaning  the  copper  vessels  used  in  the  kitchen:  of  the  butcher, 
in  supplying  the  family  with  meat  of  a  quality  injurious  to  the 
health ;  of  the  builder,  for  a  defect  in  the  foundation  of  the  house, 
whereby  it  fell,  and  injured  both  the  master  and  the  servant  by 
the  ruins. 

The  inconvenience,  not  to  say  the  absurdity  of  these  consequences, 
afford  a  sufScient  argument  against  the  application  of  this  principle 
to  the  present  case.  But,  in  truth,  the  mere  relation  of  the  master 
and  the  servant  never  can  imply  an  obligation  on  the  part  of  the 
master  'to  take  more  care  of  the  servant  than  he  may  reasonably 
be  expected  to  do  of  himself.  He  is,  no  doubt,  bound  to  provide 
for  the  safety  of  his  servant  in  the  course  of  his  employment,  to 
the  best  of  his  judgment,  information,  and  belief.  The  servant 
is  not  bound  to  risk  his  safety  in  the  service  of  his  master,  and 
may,  if  he  thinks  fit,  decline  any  service  in  which  he  reasonably 
apprehends  injury  to  himself :  and  in  most  of  the  cases  in  which 
danger  may  be  incurred,  if  not  in  all,  he  is  just  as  likely  to  be 
acquainted  with  the  probability  and  extent  of  it  as  the  master. 
[  *7  ]  In  that  sort  of  employment,  especially,  which  is  described  *in  the 
declaration  in  this  case,  the  plaintiff  must  have  known  as  well  as 
his  master,  and  probably  better,  whether  the  van  was  sufficient, 
whether  it  was  overloaded,  and  whether  it  was  likely  to  carry  him 
safely.  In  fact,  to  allow  this  sort  of  action  to  prevail  would  be 
an  encouragement  to  the  servant  to  omit  that  diligence  and  caution 
which  he  is  in  duty  bound  to  exercise  on  the  behalf  of  his  master, 
to  protect  him  against  the  misconduct  or  negligence  of  others  who 
serve  him,  and  which  diligence  and  caution,  while  they  protect 
the  master,  are  a  much  better  security  against  any  injury  the 
servant  may  sustain  by  the  negligence  of  others  engaged  under 
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the  saiue  master,  than  any  reconrse  against  his  master  for  damages    Pbibstlet 

could  possibly  afford.  Fowlkr. 

We  are  therefore  of  opinion  that  the  judgment  ought  to  be 

arrested. 

Rttle  absolute. 


ATTORNEY-GENEKAL  v.  CATT. 

(3  Meeson  &  Welsby,  7—14  ;  S.  C.  7  L.  J.  (N.  S.)  Ex.  38.) 

In  an  information  on  the  3  &  4  Will.  IV.  c.  53,  s.  44(1),  the  venue 
being  laid  in  Middlesex,  one  count  chai'ged  the  defendant  with  assisting 
and  being  concerned  in  unshipping  goods  liable  to  the  duties  of  customs, 
the  duties  for  the  same  not  having  been  first  paid  or  secured.  Another 
count  charged  him  with  harbouring  and  concealing  goods  which  had 
been  illegally  unshipped,  the  duties  due  thereon  not  having  been  first  paid 
or  secured.  Other  counts  charged  the  defendant  with  being  concerned  in 
the  unshipping  of  goods  prohibited  to  be  imported,  and  which  had  been 
imported  into  the  United  Kingdom  ;  and  with  harbouring  goods  prohibited 
to  be  imported,  which  had  been  imported,  &c. 

It  was  proved  on  the  trial,  that  the  defendant,  in  England,  concerted 
with  M.  a  plan  for  smuggling  tobacco  into  Ireland ;  that,  in  performance 
of  such  concerted  plan,  he  took  on  board  his  vessel,  on  the  high  seas, 
from  a  cutter  dispatched  from  Flushing  for  the  purpose,  a  cargo  of 
tobacco  in  illegal  packages,  sailed  with  it  to  Neath,  in  Glamorganshire, 
there  took  on  board  a  quantity  of  culm,  in  order  to  conceal  the  tobacco, 
and  sailed  thence  to  Youghal,  in  Ireland,  where  he  landed  the  tobacco  : 
Held,  that  the  defendant  was  properly  triable  in  England,  as  having,  in 
England,  assisted  and  been  concerned  in  an  illegal  unshipping  of  pro- 
hibited goods  within  the  statute,  viz.  the  transshipment  of  them  from  the 
foreign  vessel  to  his  own. 

This  was  an  information  founded  on  the  6  Geo.  IV.  c.  108,  s.  45, 
and  the  8  &  4  Will.  IV.  c.  53,  s.  44  (i),  the  venue  being  laid  in 
Middlesex.  The  first  count  charged  that  the  defendant,  on  the 
28th  July,  1833,  at  Eatcliflfe,  in  the  county  of  Middlesex,  assisted 
and  was  otherwise  concerned  in  the  unshipping  of  certain  goods, 
to  wit,  16,380  lbs.  of  foreign  *tobacco,  of  the  value  of  2,457Z.,  the 
same  being  then  and  there  goods  liable  to  the  payment  of  duties 
of  customs,  the  said  duties  for  the  same  not  having  been  first  paid 
or  secured,  whereby  the  defendant  had  forfeited  the  sum  of  7,371Z., 
the  Commissioners  of  his  Majesty's  Customs  having  elected  that 
the  forfeiture  of  treble  the  value  of  the  goods  should  be  sued  for 
instead  of  the  penalty  of  1001,  The  second  count  charged,  that 
the  defendant  did  knowingly  harbour,   keep,   and   conceal,   and 
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(1)  Repealed  by  8  &  9  Vict.  c.  84, 
0.  2.    But  see  now  the  Customs  Law 


Consolidation  Act,  1876  (39  &  40  Vict, 
c.  36),  sect.  186.— E.  C. 
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A.-G  ^  knowingly  permifc  and  suflfer  to  be  harboured,  kept,  and  concealed, 
Catt.  other  goods,  to  wit,  &c.,  which  had  been  then  and  there  illegally 
unshipped,  the  duties  of  customs  due  thereon  not  having  been 
first  paid  or  secured,  the  same  being  liable  to  the  payment  of 
duties,  he  the  defendant  well  knowing  that  the  same  were  goods 
that  had  been  illegally  unshipped  as  aforesaid.  The  third  count 
charged  that  the  defendant  assisted  and  was  otherwise  concerned  in 
the  unshipping  of  other  goods,  to  wit,  &c.,  the  same  being  then  and 
there  goods  prohibited  to  be  imported  into  the  United  Kingdom, 
which  had  been  brought  beyond  the  seas,  and  imported  into  the 
United  Kingdom,  contrary  to  the  form  of  the  statute,  &c.  The 
fourth  count  charged  that  he  knowingly  harboured,  See.  goods 
prohibited  to  be  imported,  &c.,  (as  in  the  third  count).  There 
were  four  other  counts,  charging  similar  acts  as  having  been 
committed  on  the  18th  February,  1884.  The  defendant  pleaded 
Not  guilty. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  sittings 
after  last  Hilary  Term,  the  following  facts  were  proved :  In 
September,  1888,  the  defendant,  who  was  the  master  of  a  brig 
called  the  Hope,  belonging  to  the  port  of  Eye,  concerted  there 
with  one  Moylan,  (who  appeared  as  a  witness  for  the  Crown),  a 
plan  for  smuggling  foreign  tobacco  into  Ireland.  Moylan  was  to 
give  the  defendant  5501.  for  the  voyage,  of  which  50Z.  was  then 
paid  to  him  in  hand,  and  the  defendant  was  to  go  to  Hull,  to  sail 
from  thence  in  ballast,  ostensibly  for  Neath  in  Glamorganshire, 
[  *^  ]  *and  to  meet  off  Lowestoffe  a  cutter  from  Flushing,  which  would 
be  despatched  for  the  purpose  by  one  Minter,  Moylan's  agent  at 
Flushing,  and  to  receive  the  contraband  tobacco  on  board  from 
the  cutter ;  then  to  proceed  to  Neath,  and  there  take  on  board  a 
cargo  of  culm,  to  be  laid  over  the  tobacco  for  the  purpose  of 
concealing  it,  and  then  to  take  the  cargo  of  tobacco  to  the  port 
of  Youghal.  The  defendant  accordingly  sailed  in  the  Hope  to 
Hull,  corresponded  with  Minter,  and  received  on  board  from  a 
Dutch  vessel,  on  the  high  seas,  880  bales  of  tobacco,  of  60  lbs. 
each  bale,  and  concealed  them  under  the  ballast :  sailed  to  Neath, 
where  he  lay  nine  days,  and  took  in  a  cargo  of  culm,  which  was 
laid  over  the  tobacco,  and  then  sailed  for  Youghal,  where  he 
landed  the  tobacco  on  the  18th  February,  1884.  This  information 
was  filed  in  July,  1886. 

For  the  defendant  it  was  objected,  that  the  venue  ought  to  have 
been  laid  and  the  information  tried^in  Ireland,  where,  it  was 
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contended,  the  only  act  of  unshipping  took  place  which  fell  within        A.-a. 
the  prohibition  of  the  statute  (i).     The  Lord  Chibp  Baron  reserved        catt. 
the  point,  and  a  verdict  having  been  found  for  the  Crown,  Jervia, 
in  Easter  Term,  obtained  a  rule  to  show  cause  why  the  verdict 
should  not  be  set  aside  and  a  verdict  entered  for  the  defendant. 
In  Trinity  Term 

The  Solicitor-Oeneraly  (Tancred  and  Kaye  with  him),  showed 
cause : 

Either  the  defendant  is  liable  as  having  knowingly  harboured 
and  concealed  within  the  United  Kingdom,  viz.  at  Neath,  the 
tobacco  which  had  been  illegally  unshipped  from  the  Dutch  vessel 
into  his  own,  or  that  unshipping  was  in  itself  an  illegal  unshipping 
within  the  statute.  In  either  case  he  is  triable  in  England,  having 
been  concerned  in  such  illegal  unshipping  by  his  transactions 
*with  the  witness  Moylan.  The  case  of  The  Attorney-General  v.  [*10] 
Tomsett  (2)  is  expressly  in  point.  That  case  decided  that  the  taking 
on  board  contraband  goods  at  sea  was  an  illegal  unshipment.  (He 
was  then  stopped  by  the  Court.) 

Jervis,  for  the  defendant : 

The  question  is,  whether  the  terms  of  the  statute  are  satisfied 
by  an  unshipping  at  sea  into  a  vessel  in  which  they  are  intended, 
to  be  run  into  the  United  Kingdom.  The  clause  in  question, 
8  &  4  Will.  IV.  c.  58,  s.  44,  enacts,  that  every  person  who  shall, 
either  in  the  United  Kingdom  or  in  the  Isle  of  Man,  assist  or  be 
otherwise  concerned  in  the  unshipping  of  any  goods  which  are 
prohibited  to  be  imported,  or  the  duties  for  which  have  not  been 
paid  or  secured,  or  who  shall  knowingly  harbour,  &c.,  any  goods 
which  have  been  illegally  unshipped  without  payment  of  duties, 
or  any  goods  prohibited  to  be  imported,  &c.,  shall  be  liable  to  the 
penalties  therein  mentioned.  Now,  the  unshipping  on  the  high 
seas  cannot  be  the  unshipping  contemplated  by  the  Act  of  Parlia- 
ment, because,  until  the  goods  arrive  at  their  port  of  discharge, 
no  duties  are  payable  on  them;  and  the  Act  is  directed  against 
an  unshipment  without  payment  of  duties,  the  duties  having 
attached,  or  an  unshipment  of  goods  prohibited  sub  inodo,  because 
packed  in  illegal  packages,  but  which,  if  in  legal  packages,  would 

(1)  See  Attorney-General  v.  Kent-  (2)  2  Or.  M.  &  E.  170, 

feck,  4Q  E.  E,  758  (2  M.  ^  W.  716). 
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A.-G.  be  then  liable  to  duty.  But  the  counts  which  describe  the  goods 
Catt.  as  prohibited  goods  go  further,  and  state  that  they  had  been  im- 
ported. Now  the  going  into  Neath  merely  for  the  purpose  of  better 
securing  the  contraband  cargo — a  purpose  unconnected  with  the 
landing  of  the  goods — was  not  an  importation.  Lord  Hale  says  (i) : 
"  The  duty  is  not  due  only  by  the  coming  of  a  ship  into  an  English 
port ;  for  so  he  might  do  for  safeguard,  or  to  stay  for  a  wind,  and 
[  ♦ii  ]  without  *any  intention  of  merchandize ;  and  the  customs  are  due 
only  from  such  goods  as  are  imported  for  merchandize."  The 
jury  could  never  have  doubted  that  there  was  no  intention  to 
import  the  goods  into  Neath.  The  case  of  The  Attorney-General  v. 
Tomsett  is  distinguishable.  The  argument  there  was  merely  that 
there  was  a  "being  concerned  in  the  unshipping"  within  the 
United  Kingdom,  and  the  point  as  to  the  description  of  the  goods, 
whether  they  were  "liable  to  the  duties"  when  unshipped,  was 
not  taken.  The  seventh  count  of  the  present  information  differs 
also  from  the  first  count  of  the  information  in  that  case  in  alleging 
that  the  goods  had  been  imported. 

(Aldbrson,  B.  :  What  objection  is  there  to  the  sixth  count?) 

It  contemplates  an  unshipping  in  the  United  Kingdom,  the  duty 
having  attached.  It  would  be  perfectly  legal  to  unship  the  goods 
off  the  coast  of  Holland ;  the  duties  could  not  be  there  paid  or 
secured.  The  count  clearly  refers  to  a  harbouring  of  the  goods 
after  they  had  been  illegally  run. 

The  Solidtor-Oeneral,  in  reply : 

The  sixth  count  meets  the  case  fully.  It  is  for  harbouring,  in 
the  United  Kingdom,  tobacco  liable  to  the  payment  of  duties  which 
had  been  illegally  unshipped,  the  duties  not  having  been  first  paid 
or  secured. 

(Lord  Abinobr,  C.  B.  :  The  question  is,  does  not  that  mean  first 
paid  or  secured  before  the  unshipping  ?) 

No— before  the  harbouring,  the  offence  charged.  Again,  the  con- 
struction put  by  the  other  side  on  the  word  "imported,"  in  the 
seventh  and  eighth  counts,  is  absurd.     It  cannot  mean  imported 

(1)  Treatise  oonceming  the  Customs,  s.  20  ;  Harg.  Law  Tr,  216. 
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for  consumption,  under  circumstances  which  rendered  duty  payable,         a.-g. 
because  the  goods  are  alleged  to  be  prohibited  from  importation.  catt. 

(Aldbrson,  B.  :  The  counts  are  perfectly  good  without  the  averment 
that  the  goods  had  been  imported ;  the  statute  is  only  directed  against 
unshipping  or  harbouring  goods  prohibited  to  be  imported.) 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by  [  12  ] 

Lord  Abingbr,  C.  B.  : 

The  third  count  of  this  information  charges  the  defendant  with 
penalties  of  treble  the  value  of  a  quantity  of  foreign  tobacco,  which 
it  is  alleged  he  was,  at  Batcli£Fe,  in  the  county  of  Middlesex,  con- 
cerned in  unshipping,  the  same  being  goods  prohibited  to  be 
imported  into  the  United  Kingdom. 

The  facts  of  the  case  are  these :  The  defendant  was  master  of  a 
vessel  called  the  Hope,  belonging  to  the  port  of  Bye.  At  Bye,  and 
also  in  London,  he  held  consultations  with  a  witness  of  the  name 
of  Moylan,  with  whom  he  agreed,  in  consideration  of  receiving 
550Z.,  part  of  which,  50Z.,  was  paid  in  hand,  to  take  his  vessel  to 
Hull,  to  correspond  from  thence  with  a  person  of  the  name  of 
Minter,  at  Flushing,  then  to  take  his  vessel  near  to  the  coast 
of  Holland,  and  to  receive  from  a  vessel  which  Minter  was  to 
dispatch  for  that  purpose,  a  number  of  bales  of  tobacco;  then 
to  proceed  to  Neath,  in  Glamorganshire,  to  receive  on  board  a 
cargo  of  culm,  which  was  to  be  laid  over  the  tobacco,  for  the 
purpose  of  concealing  it,  and  then  to  take  the  cargo  of  tobacco, 
in  that  vessel,  to  Youghal,  in  Ireland. 

This  agreement  was  executed:  the  defendant  went  with  his 
vessel  to  Hull;  he  wrote  to  Minter;  he  then  sailed  in  ballast, 
ostensibly  for  Neath.  On  the  high  seas,  oflf  the  coast  of  Holland, 
he  received  on  board  the  Hope,  from  a  Dutch  vessel,  380  bales 
of  tobacco,  60  lb.  in  each  bale,  and  concealed  them  under  the 
ballast.  He  went  first  to  Yarmouth  roads,  in  the  Isle  of  Wight, 
where  the  vessel  was  overhauled  by  revenue  officers,  who,  how- 
ever, did  not  discover  the  tobacco :  from  thence  he  sailed  in  the 
vessel  to  the  port  of  Neath,  lay  there  a  considerable  time,  took 
in  a  cargo  of  culm,  placed  that  over  the  tobacco,  sailed  to  Youghal, 
in  Ireland,  and  there  he  landed  the  tobacco. 

It  has  been  objected  by  the  counsel  for  the  defendant,  ^that  the       f  *13  ] 
only  act  of  unshipping  of  this  tobacco  was  in  Ireland,  where,  of 
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A.-G,  consequence,  the  information  ought  to  be  tried ;  to  which  it  was 
Catt.  answered,  that  the  transshipping  it  from  the  Dutch  vessel  to  the 
Hope^  on  the  high  seas,  with  intent  to  take  it  to  Neath,  and  after- 
wards to  Youghal  in  Ireland,  where  it  was  to  be  landed,  was  an 
unshipping  within  the  meaning  of  the  statute  of  6  Geo.  IV.  cap.  108, 
s.  45 ;  and  that  the  defendant  was  concerned  in  England  in  that 
unshipping.  It  is  by  that  section  enacted,  "that  every  person 
who  shall,  either  in  the  United  Kingdom  or  the  Isle  of  Man,  assist 
or  be  otherwise  concerned  in  the  unshipping  of  any  goods  which 
are  prohibited,  or  the  duties  for  which  have  not  been  paid  or 
secured,  shall  forfeit  either  the  treble  value  thereof,  or  the  penalty 
of  lOOL,  at  the  election  of  the  commissioners  of  his  Majesty's 
Customs :  "  and  it  is  averred  in  the  information,  that  the  commis- 
sioners of  the  customs  have  elected  to  proceed  for  the  treble  value. 

The  tobacco  in  question  was  prohibited  to  be  imported,  being 
packed  in  bales  of  60  lbs.  each,  whereas  the  statute  6  Geo.  lY. 
c.  107,  s.  52,  in  the  table,  prohibits  its  importation  unless  in  hogs- 
heads, casks,  chests,  or  cases,  weighing  450  lbs. ;  if  from  the  East 
Indies,  the  weight  required  is  100  lbs. 

The  question  for  the  consideration  of  the  Court  is,  whether  the 
defendant,  having,  at  Bye  and  in  London,  arranged  this  plan, 
which  he  afterwards  executed  to  the  very  letter,  has  or  has  not, 
in  England,  been  concerned  in  unshipping  goods  which  were 
prohibited,  which  were  intended  to  be,  and  which  were,  brought 
by  him  into  the  United  Kingdom  ;  first  into  Neath,  in  Glamorgan- 
shire, and  afterwards  into  the  port  of  Youghal,  in  Ireland,  where 
they  were  actually  landed  by  the  defendant  himself. 

The  Act  of  Parliament  has  not  required  that  the  unshipping 
[  *14  ]       should  be  within  the  United  Kingdom.     The  offence  *consiBts  in 
being,  within  the  United  Kingdom,  concerned  in  the  unshipping. 

The  case  of  The  Attorney-Oeneral  v.  Tomsetty  which  was  decided 
in  this  Court  in  Easter  Term,  1835,  involved  this  very  question. 
In  that  case,  the  defendant,  at  Dover,  hired  a  Dover  hoy,  to  meet, 
in  her  voyage  to  London,  a  boat  from  the  French  coast,  with  a 
cargo  of  foreign  silks,  which  she  was  to  receive  on  board  the  hoy, 
and  convey  to  London,  concealed  under  the  ballast.  The  Dover 
hoy  did  meet  that  boat  accordingly,  about  two  miles  from  the  shore, 
within  limits  which  commissioners  appointed  under  the  statute 
13  &  14  Car.  II.  cap.  11,  had  assigned  to  the  port  of  Dover :  she 
received  the  silks  from  that  vessel,  and  brought  them  into  the  port 
of  London,  where  they  were  discovered  and  seized.     The  Court 
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decided,  that  the  defendant,  having  made  this  arrangement  at 
Dover,  was  concerned  in  the  unshipping,  and  that  this  unshipping 
from  the  French  boat  to  the  hoy,  with  a  view  to  their  being  laid  on 
land,  was  an  illegal  unshipment  within  the  meaning  of  this  Act  of 
Parliament,  without  any  reference  to  the  limits  of  the  port  of  Dover. 
And  the  Court  sees  no  reason  to  differ  from  that  judgment. 

The  principle  in  this  case  is  the  same ;  whether  the  unshipping 
be  from  a  small  to  a  large  vessel,  or  from  a  large  to  a  small  vessel, 
or  from  a  vessel  into  the  sea,  which,  in  the  case  of  tubs  of  liquor, 
is  of  frequent  occurrence,  cannot  make  any  difference.  Whether 
the  unshipping  be  within  two  miles  of  the  English  coast,  or 
whether  it  be  within  two  miles  of  the  coast  of  Holland,  cannot 
make  any  difference.  In  either  case,  the  act  is  on  the  high  seas, 
and  without  the  limits  of  any  English  county.  We  are  therefore 
of  opinion,  that  the  unshipping  in  this  case  was  an  unshipping 
within  the  meaning  of  the  Act  of  Parliament,  and  this  rule  must 
be  discharged.  ^^^^  discharged. 


A.-O. 

r. 
Catt. 


HAMILTON  AND  Othees  v.  SHEDDON. 

(3  Meeson  &  Weleby,  49—53;  8.  C.  M.  &  H.  334 ;  7  L.  J.  (N.  S.)  Ex.  1.) 

Assumpsit  on  a  policy  of  insurance  on  the  goods  of  a  vessel  called  the 
Clipper y  at  and  from  Liverpool  to  any  port  or  ports,  place  or  places  of  loading 
and  trade  on  the  coast  of  Africa  and  African  islands,  during  her  stay  and 
trade  on  the  said  coast  and  islands,  and  at  and  from  thence  to  her  port  or 
ports  of  discharging  in  the  United  Kingdom,  with  leave  to  call  at  all  ports 
and  places  backwards  and  forwards,  and  forwards  and  backwards,  without 
being  deemed  any  deviation  ;  with  liberty  for  the  said  ship  in  that  voyage 
to  proceed  and  sail  to  and  stay  at  any  ports  or  places  whatsoever,  and  with 
leave  to  load,  unload,  &c.,  goods  wheresoever  she  might  proceed  to,  with 
any  ships,  boats,  &Cm  in  loading  and  unloading  included,  particularly 
with  liberty  to  transship  on  board  ^ny  vessel  or  craft  in  the  same  employ ; 
with  an  agreement  that  the  vessel  might  be  employed  or  used  as  a  tender 
to  any  other  vessel  or  ship  in  the  same  employ.  The  vessel  arrived  at 
Benin,  in  Africa,  and  stayed  there  thirteen  months,  during  which  time  she 
was  employed  in  conveying  goods  from  a  vessel  in  the  same  employ  at  the 
mouth  of  the  river,  to  Camaroones,  and  putting  them  on  board  another 
vessel  also  in  the  same  employ ;  but  on  her  return  with  a  homeward  cargo 
was  lost:  Held,  that  the  learned  Judge  who  tried  the  cause  was  right  in 
telling  the  jury  that  the  voyage  to  the  Camaroones  was  a  deviation,  and 
that  it  was  not  an  acting  as  a  tender  within  the  meaning  of  the  policy : 
Held,  also,  that  it  was  a  proper  question  for  the  jury,  whether  her  stay  at 
Benin  was  unreasonable  or  no ;  and  they  having  found  in  the  affirmative, 
that  it  was  warranted  by  the  evidence. 

Assumpsit  on  a  policy  of  insurance  on  goods,  by  the  ship  Clipper, 
at  and  from  Liverpool  to  any  port  or  ports,  place  or  places  of 


1887. 

EsBch,  of 
Pleas, 

[49] 
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Hamilton  loading  and  trade,  on  the  coast  of  Africa  and  African  islands, 
Shbddon.  daring  her  stay  and  trade  on  the  said  coast  and  islands,  and  at 
and  from  thence  to  her  port  or  ports  of  discharging  in  the  United 
Kingdom,  with  leave  to  call  at  all  ports  and  places,  backwards 
and  forwards,  and  forwards  and  backwards,  in  any  order,  for  any 
purpose,  without  being  deemed  any  deviation;  and  with  liberty 
also  for  the  said  ship,  in  that  voyage,  to  proceed  and  sail  to,  and 
touch  and  stay  at,  any  ports  or  places  whatsoever,  and  to  load, 
unload,  re-load,  sell,  barter,  and  exchange  goods  and  property, 
wheresoever  she  might  call  or  proceed  to,  with  any  ships,  boats, 
factories,  and  canoes,  in  loading  and  unloading  included ;  particu- 
larly with  liberty  of  transship  on  board  any  vessel  or  craft  in 
the  same  employ  or  otherwise,  and  to  receive  from  them  fresh 
goods,  and  sell,  barter,  and  exchange  those  goods  for  fresh  cargo 
or  cargoes  of  produce,  without  prejudice  to  that  insurance.  And 
by  a  memorandum  thereunder  written,  it  was  especially  agreed 
that  the  said  vessel  might  be  employed  or  used  as  a  tender  to  any 
other  vessel  or  ship  in  the  same  employ.  The  declaration  then 
stated  the  sailing  of  the  vessel  from  Liverpool,  her  arrival  on  the 
coast  of  Africa,  and  her  departure  from  thence  on  her  homeward 
[  •50  ]  voyage,  when  she  struck  upon  some  rocks,  whereby  *the  goods  on 
board  became  and  were  wholly  lost  to  the  plaintiffs.  There  were 
also  counts  for  money  had  and  received,  and  on  an  account  stated. 
The  8rd  and  4th  pleas  only  became  material.  The  former  stated, 
that  after  the  arrival  of  the  ship  at  the  place  of  loading,  on  the 
coast  of  Africa,  to  wit,  at  Benin,  and  before  the  said  homeward 
cargo  was  lost,  the  said  ship,  without  any  sufficient  cause  or 
excuse,  did  not  proceed  on  the  voyage  in  the  policy  mentioned, 
but  deviated,  departed  from,  and  abandoned  the  course  of  the 
said  voyage,  whereby  the  policy,  and  the  risk  thereby  insured 
against,  became  and  were  wholly  avoided  and  determined.  The 
4th  plea  alleged,  that  the  ship,  after  she  had  set  sail  from  Benin, 
and  before  the  loss,  was  employed  and  used  on  other  and  different 
occasions,  and  for  other  and  different  purposes,  than  those  in  the 
policy  mentioned,  and  was  also  voluntarily  kept,  delayed,  and 
detained  at  divers  ports  and  places,  for  the  space  of  thirteen 
montljs,  the  same  being  a  much  longer  time  than  was  necessary 
or  reasonable  for  any  of  the  purposes  in  the  policy  mentioned, 
whereby  the  risks  were  p^reatly  and  unnecessarily  varied  and 
increased,  and  the  policy  became  and  was  wholly  avoided  and 
determined.     The  plaintiff  took  issue  upon  these  pleas,  and  the 
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cause  was  tried  before  Coltinan,  J.,  at  the  last  Summer  Assizes    Hamilton 

for  Liverpool,  when  it  appeared  in  evidence,  that  the  plain tiflfs     sheddon. 

were   merchants  residing    at    Liverpool,   having    several   vessels 

employed  in  the  African  trade.     The  policy  was  effected  on  the 

17th  March,  1885,  and  the  Clipper,  the  vessel  in  question,  sailed 

in  May  from   Liverpool   for   Benin,   where   she  arrived  on   the 

25th  June,  1885,  and  discharged  her  cargo  at  a  factory  of  the 

plaintiflfs,  in  the  river  there.     While  lying  in  the  Benin  river, 

the  vessel  acted  as  tender  to  four  other  vessels  of  the  plaintiffs. 

Whilst  thus  employed,  the  Laurel,  one  of  these  vessels,  struck  on 

a  bar  at  the  mouth  of  the  river  Benin,  in  consequence  of  which 

her  cargo  of  oil  was  unshipped,  and  put  *on  board  the  Clipper,       [  •si  ] 

which  conveyed  it,  together  with  some  other  oil  taken  in  elsewhere, 

to  Gamaroones,  and  there  put  it  on  board  another  vessel  of  the 

plaintiffs,  called  the  Dcedaltcs.     The  Clipper  then  took  some  iron 

goods  on  board  at  Gamaroones,  for  her  homeward  voyage,  and 

on  the  10th  of  August,  1886,  left  that  place  for  the  island  of  Gorisco. 

On  the  80th,  she  struck  upon  a  reef  of  rocks  near  that  island, 

when  the  vessel  was  seized  upon  and  broken  up  by  the  natives, 

and  her  cargo  wholly  carried  away  and  destroyed.     The  learned 

Judge  told  Mihe  jury,  that  the  carriage  of  the  oil  by  the  Clipper  to 

Gamaroones  was,  in  his  opinion,  a  clear  deviation  ;  but  he  left  two 

questions  to  the  jury :  first,  whether  or  not  they  thought  that  the 

vessel  had  been  employed  for  other  purposes  than  those  mentioned 

in  the  policy ;  secondly,  whether  she  had  stayed  an  unreasonable 

time  in  the  river  Benin.     The  jury  found  both  questions  in  the 

affirmative,  and  gave  their  verdict  for  the  defendant  accordingly. 

Alexander  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection,  and  of  the  verdict  being  contrary  to  the 
evidence : 

This  was  not  a  deviation,  nor  was  the  time  the  vessel  stayed 
away  unreasonable.  The  policy  was  expressly  framed  to  meet 
such  a  voyage  as  this ;  and  there  is  an  express  agreement  that  the 
vessel  may  be  employed  or  used  as  a  tender  to  any  other  vessel 
or  ship  in  the  same  employ.  The  vessel  in  question  was  used  as  a 
tender  to  the  Daedalus  from  the  Laurel,  which  latter  vessel,  having 
been  disabled  from  going  forward,  had  unshipped  her  cargo  into 
the  Clipper.  She  was  thus  used  as  a  tender  to  the  Bcedalus,  to 
enable  her  to  proceed  to  England.  The  African  trade  is  especially 
a  trade  of  barter,  and  this  was  not  a  distinct  voyage  to  any 
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Hamilton    particular  place,  but  a  voyage  of  barter  to  any  place  or  places 
Shed'don.     where  the  hopes  of  barter  to  advantage  might  be  greatest. 

(Alderson,  B.  :  This  was  a  taking  of  the  goods  out  of  the  Laurel 
[  *52  ]       as  a  carrier,  *and  carrying  them  to  the  Daedalus.) 

All  that  was  done  was  for  ships  in  the  same  employ,  which  was 
within  the  words  of  this  policy.  The  learned  Judge,  however, 
thought  that  going  from  the  mouth  of  the  Benin  river  to  Gama- 
roones  was  a  deviation,  and  that  the  Clipper  had  been  used  as 
a  warehouse.  But  unless  she  had  been  used  as  a  warehouse,  the 
transshipping  allowed  by  the  policy  could  not  have  been  carried  on. 

LoBD  Abinoeb,  G.  B.  : 

1  am  of  opinion  that  the  learned  Judge  was  right  in  his  defini- 
tion of  a  ship's  tender,  and  that  there  was  no  misdirection  in  this 
case.  I  have  always  understood  that  the  tender  of  a  ship  was  one 
that  was  employed  in  assisting  the  loading  of  the  ship  at  the  port 
where  the  ship  was  intended  to  be  loaded,  and  the  Clipper  might 
have  acted  in  that  capacity  to  the  Laurel  without  impropriety ;  but 
when  the  Laurel  got  into  difSculties,  and  the  cargo  was  trans- 
shipped and  put  on  shore — when  the  Clipper  takes  the'  cargo  from 
Benin,  and  carries  it  on  another  voyage,  and  to  another  port, 
and  puts  it  aboard  of  another  ship,  which  is  not  a  tender  to  that 
ship,  she  is  doing  then  a  totally  distinct  act,  and  cannot  be  con- 
sidered as  acting  as  tender  to  the  ship  there.  Now  that  is  not  the 
meaning  of  this  policy;  she  was  to  act  as  a  tender  between  the 
ship  and  the  port  where  that  ship  was  stationed — ^not  in  carrying 
the  cargo  to  another  port.  On  that  part  of  the  case  I  think  the 
learned  Judge  was  right  in  his  opinion,  and  that  this  was  quite 
a  separate  and  distinct  transaction,  and  a  deviation  from  the 
voyage  covered  by  the  policy.  As  to  the  other  part  of  the  case, 
I  am  not  prepared  to  say  the  verdict  of  the  jury  was  wrong — it 
was  a  question  for  them,  and  we  cannot  say  they  were  wrong. 
It  was  a  proper  question  for  them,  upon  the  evidence,  whether 
the  remaining  out  so  long  was  within  the  meaning  and  intention 
of  the  policy;  and,  as  there  must  be  some  limit  to  the  under- 
writers' liability,  whether  the  proper  time  had  not  been  exceeded. 

[  53  ]        Pabkb,  B.  : 

I  am  entirely  of  the  same  opinion,  and  think  the  learned  Judge 
was  right  in  the  direction  he  gave  the  jury  on  the  third  issue,  that 
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the  act  of  carrying  the  cargo  from  Benin,  where  the  Laurel  got  on     Hamilton 

shore,  to  Camaroones,  was  not  an  act  of  tendering  within  the     sheddok. 

meaning  of  the  policy,  or  in  the  terms  of  its  protection,  but  was  a 

deviation.    It  appears  to  me  that  the  question  resolves  itself  into 

one  of  construction  to  be  put  on  this  particular  clause,  which  refers 

to  the  liberty  to  be  given  on  this  voyage,  and  clearly  does  not 

authorize  such  an  act  as  this.    It  is  not  necessary  to  go  through 

the  words  of  the  policy  in  order  to  see  that  the  voyage  is  to  be 

confined   to   the  original  voyage — there  is  nothing  that  would 

authorize  the  vessel  to  act  as  carrier  to  any  other  vessel  or  ship  in 

the  same  employ  ;  and  the  simple  question  is,  whether  the  carrying 

of  this  cargo  to  another  port  is  an  act  of  tender.    Now,  if  the 

Laurel  had  been  on  shore,  and  this  vessel  had  been  sent  and 

employed  to  relieve  the  Laurel  from  her  cargo,  and  to  carry  it 

to  the  nearest  safe  place,  I  should  have  thought  that  would  have 

been  an  act  of  tendering  within  the  protection  of  the  policy.    But 

that  is  not  so — it  is  carried  to  Camaroones  for  another  purpose, 

quite  inconsistent  with  and  wholly  independent  of  any  assistance 

given  in  the  shape  of  tender  to  another  vessel,  and  therefore  the 

moment  the  vessel  sailed  to  Camaroones,  that  was  a  deviation  in 

effect  from  the  policy,  and  the  underwriter  was  discharged.    With 

respect  to  the  question  upon  the  other  issue,  it  is  not  necessary 

to  go  into  that,  for,  as  the  verdict  upon  the  third  issue  must  have 

been  for  the  plaintiff,  it  would  be  for  the  plaintiff  on  that  also ; 

and  it  has  been  recently  decided  in  the  Court  of  Common  Fleas, 

that  there  must  be  some  limit  put  to  voyages  of  this  kind,  and 

that  they  are  not  to  be  extended  beyond  a  reasonable  time. 

Alderson,  B.,  and  Gubnbt,  B.,  concurred. 

Rule  refused. 


1837. 


IKVING  AND  Anotheb  v.   VEITCH(l). 

(3  Me68on  &  Welsby,  90-^114 ;  S.  C.  M.  &  H.  313 ;  7  L.  J.  (N.  S.)  Ex.  25.) 

The  defendant  was  indebted  to  the  plaintiffs  in  a  balance  of  2,245^.,  for       ^^-  ^f 
which  they  held  his  overdue  promissory  note.    In  1827,  the  plaintiff  and  * 

defendant  agreed  that  the  defendant  should  pay  the  balance  as  follows :  >-       ^ 

245/.  in  cash,  and  the  remainder  by  annual  payments  of  300/.  a  year  out  of 
his  salary  as  a  consul  abroad,  and  by  the  proceeds  of  certain  wines  consigned 
by  him  to  India ;  and  that  the  plaintiff  should  hold  his  promissor}"^  note  as  a 

(1)  See  Evam  v.    Niehohon  (1875)      Ex  parte  Amos  (1896)  66  L.  J.  Q.  B. 
32  L.  T.  (N.  S.)  778,  780;  In  re  Stock,      146,  75  L.  T.  422. -E.  C. 
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Irving  Becurity  for  the  payment  of  the  account.    The  245^  was  paid,  and  the  300/. 

V.  was  also  duly  paid  in  1828  and  1829,  but  the  defendant  made  default  in  pay- 

Vkitck.  ment  of  it  in  September,  1830  :   Held,  that  the  plaintiffs  were  entitled,  at 

any  time  within  six  years  from  September,  1830,  to  sue  the  defendant  on 
the  promissory  note,  or  for  the  balance  remaining  due,  on  a  count  upon  an 
account  stated. 

Where  a  debtor  draws  a  bill  of  exchange,  to  be  applied  in  part  payment  of 
the  debt,  and  the  bill  is  paid  when  due  by  the  drawee  to  the  creditor,  it  operates 
as  part  payment,  to  defeat  the  Statute  of  Limitations,  only  from  the  time 
of  the  delivery  of  the  bill  by  the  debtor,  not  from  the  time  of  its  payment. 

The  first  count  of  the  declaration  stated,  that  the  defendant, 
heretofore  and  in  the  lifetime  of  Sir  Thomas  Beid,  Bart.,  and 
George  Irving  deceased,  to  wit,  on  the  30th  November,  1824,  made 
his  promissory  note  in  writing,  and  delivered  the  same  to  the 
plaintiffs  and  the  said  Sir  Thomas  Beid  and  George  Irving, 
trading  under  the  firm  of  Messrs.  Beid,  Irving,  &  Co.,  and 
thereby  promised  to  pay  them  the  sum  of  1,1872.  10s.  on  the 
81st  December,  1825,  which  period  had  elapsed  before  the  com- 
mencement of  this  suit.  The  second  count  was  on  another  note  of 
the  same  amount  and  date,  payable  to  the  same  parties  on  the 
31st  December,  1826.  There  were  also  counts  for  money  lent  by 
the  two  plaintiffs  to  the  defendant,  money  paid,  money  had  and 
received,  interest,  and  on  an  account  stated  between  the  defendant 
and  the  plaintiffs.  The  defendant  pleaded,  first,  the  Statute  of 
Limitations  to  the  whole  declaration ;  secondly,  non  assumpsit 
to  the  common  counts.  At  the  trial  before  Lord  Abinger,  C.  B., 
at  the  London  sittings  after  Trinity  Term,  the  following  appeared 
to  be  the  facts  of  the  case : 

The  plaintiffs,  Mr.  John  Irving  and  Sir  John  Bae  Beid,  Bart., 
in  conjunction  with  their  late  partners.  Sir  Thomas  Beid  and 
Mr.  George  Irving,  merchants  in  London,  trading  under  the  firm 
[  •91  ]  of  Beid,  Irving,  &  Co.,  were  the  *agent8  and  correspondents  in 
London  of  the  defendant,  who  was  a  merchant  in  Madeira,  and 
held  for  many  years  the  situation  of  British  consul  general  and 
agent  in  that  island.  In  the  year  1824,  the  defendant,  who  was 
indebted  to  Messrs.  Beid,  Irving,  &  Co.  in  a  considerable  sum, 
having  come  over  to  England,  was  arrested  at  their  suit  for  5,0002. 
and  upwards,  and,  while  in  custody,  he  entered  into  the  arrange- 
ment for  the  payment  of  the  debt  set  forth  in  the  following 
letter : 

"  London,  30th  Nov.,  1824. 
"  Messrs.  Beid,  Irving,  &  Co., 

**  Gentlemen, — I  beg  to  recapitulate,  in  order  to  prevent  any 
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misunderstanding  hereafter,  the  terms  upon  which  you  have  con-  Irvino 
sented  to  discharge  me  from  the  action  you  commenced  for  the  vbitch, 
recovery  of  your  balance  against  me,  and  to  accept  a  composition 
for  the  payment  of  your  debt :  and  I  hereby  confirm  the  arrange- 
ment most  fully  on  my  part.  My  uncle,  Mr.  Robert  Veitch,  has, 
in  consideration  of  your  acceding  to  the  arrangement,  consented 
to  advance  you  1,000{.  in  part  payment  of  the  debt,  and  you  are 
from  this  date  to  debit  his  account  with  you  to  that  amount: 
I  have  also  this  day  given  an  order  on  Mr.  Simon  Cock  to  pay  you 
the  further  suq^  of  1,000Z.  out  of  the  first  monies  which  may  come 
into  his  hands  arising  out  of  property  or  effects  received  or  to  be 
received  by  him,  belonging  to  me  or  to  my  late  firm  of  Scott, 
Pringle,  Veitch,  &  Co. ;  and  I  confirm  that  order  as  irrevocable. 

"  I  now  inclose  you  my  two  promissory  notes,  payable  to  your 
order,  for  1,187Z.  10a.  each,  the  one  due  the  81st  December,  1825, 
and  the  other  the  dlst  December,  1826 ;  and  these  notes  are  given 
to  you  in  payment  of  the  remainder  of  your  claims  against  me, 
and  agreed  by  you  to  be  received,  when  paid,  in  full  of  all  demands. 
As  a  security  for  these  two  notes,  I  hereby  distinctly  confirm  the 
appropriation  of  the  proceeds  of  certain  Madeira  wines  ^shipped  [  *92  ] 
by  my  house  at  Madeira  to  Mr.  John  Park  for  sale,  and  you  will 
apply  such  proceeds  towards  the  discharge  of  the  said  notes ;  and 
in  case  the  proceeds  of  the  wines  should  exceed  the  amount  of  the 
notes,  you  will  be  accountable  to  me  for  such  surplus  as  may  be 
received  by  you  on  that  account ;  but  in  the  event  of  their  falling 
short  of  the  said  amount,  and  the  same  not  being  paid  otherwise 
when  due,  I  hereby  engage,  being  required  by  you  to  do  so,  to 
make  my  salary  as  consul  of  the  island  of  Madeira  subject  to  the 
payment  of  whatever  balance  may  remain  unpaid.  You  will  please 
to  hand  me  my  acceptances  in  your  hands  given  on  account  of  the 
old  balance  due  from  my  Madeira  firm,  retaining  only  that  one  for 
2,550Z.  which  bears  the  indorsement  of  my  uncle,  Mr.  Robert  Veitch, 
whose  liability  in  respect  thereof  is  not  intended  to  be  weakened 
or  in  any  way  affected  by  the  present  arrangement. 

**  Henry  Veitch." 

(Then  followed  a  list  of  the  wines  referred  to  as  shipped  by  the 
defendant  to  Mr.  Park.) 

The  notes  inclosed  in  the  above  letter  were  those  declared  on  in 
the  present  action.  When  they  respectively  became  due,  the  wines 
had  not  been  disposed  of;  and  they  were  accordingly  presented 
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Irving  for  payment  to  Mr.  Cock,  at  whose  residence  they  were  made 
Veitch.  payable  by  the  defendant,  but  were  not  paid.  Messrs.  Eeid, 
Irving,  &  Co.  did  not  however  protest  them  for  nonpayment,  or 
give  the  defendant  any  notice  of  their  dishonour ;  and  matters 
remained  in  the  same  state  until  July,  1827,  when  the  defendant, 
having  again  come  to  England,  made,  through  Mr.  Cock,  further 
propositions  for  the  settlement  of  the  plaintiffs'  claim.  The 
plaintiffs,  in  answer  to  this  application,  wrote  to  Mr.  Cock  as 
follows : 

"  Broad  Street  Buildings,  80th  July,  1827. 
'*  S.  Cock,  Esq. 
[  •sa  ]  "  Dear  Sir, — We  have  perused  your  memorandum  of  the  *terms 

proposed  by  Mr.  Veitch.  We  do  not  at  all  agree  in  his  view  of  the 
agreement's  not  binding  him  to  payment  until  the  wines  shall 
have  been  realized,  for  the  fact  of  bills  having  been  taken  forms 
a  conclusive  argument  against  it.  The  bills  brought  the  debt  to 
a  fixed  date,  and  the  wines  formed  a  collateral  security.  We  are 
therefore  justified  in  calling  for  the  immediate  payment;  but 
having  said  thus  much  for  the  justice  of  our  cause,  we  will  add, 
that  we  continue  in  the  same  desire  we  have  always  expressed, 
to  give  Mr.  Veitch  all  the  indulgence  that  consists  with  it ;  we  are 
therefore  willing  to  accede  to  his  proposal  to  reduce  the  debt  to 
2,000?.  by  a  present  payment,  and  discharging  the  2,000Z.  by  equal 
payments  in  five  years ;  the  wines  to  remain  with  us,  and  go 
against  the  last  instalment  pro  tanto :  but  we  must  insist  on  its 
bearing  interest,  the  arrangement  being  (as  we  contend)  to  oblige 
Mr.  Veitch,  and  not  us.  We  subjoin  a  note  of  the  sum  due  to  us, 
which  will  amount  on  the  1st  proximo  to  2,245Z.  17«. ;  and  conse- 
quently Mr.  Veitch  will  have  to  pay  us  245Z.  17«.  in  cash,  besides 
the  2,000Z.  and  interest,  to  be  secured  to  us ;  and  we  should  wish 
to  know  in-  what  shape  the  security  on  his  salary  is  proposed  to  be 
given,  as  we  require  it  to  be  made  an  effectual  one. 

"  We  are,  &c.,  Eeid,  Irving,  &  Co." 

On  the  receipt  of  this  letter  the  defendant  wrote  to  Mr.  Cock 
as  follows : 

"  London,  24th  September,  1827. 

"  S.  Cock,  Esq. 

''Dear  Sir, — In  consequence  of  the  discussions  that  have  taken 

place  regarding  the  arrangement  required  to  be  made  for  the  final 

liquidation  and  settlement  of  my   accounts   with   Messrs.  Beid, 

Irving,  &  Co.,  and  in  order  to  effect  this  object,  I  have  to  request 
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you  will  accept  my  draft  for  245Z.  lis.  at  four  months'  date  in       Ikvino 
their  favour,  and  further  pay  them  out  of  my  salary  as  H.  M.  agent      vbitoh. 
and  consul  general  at  Madeira,  which,  as  my  duly  authorized 
♦attorney,  you  are  entitled  to  receive  at  the  Foreign  Office,  the       [  •s*  ] 
sum  of  800L  annually,  commencing  the  dOth  Sept.,  1828,  until  by 
such  annual  payments,  together  with  the  remittances  of  the  pro- 
ceeds of  wine  at  Calcutta  (which  Messrs.  Beid,  Irving,  &  Go.  are 
authorized,  by  their  agent  at  that  place,  to  sell  for  my  account), 
the  remaining  balance  of  2,000/.  shall  be  discharged,  and  for  which 
they  hold  my  over-due  acceptances. 

"  I  am,  &c.,  Henry  Vbitch." 

Mr.  Cock  accordingly  accepted  the  defendant's  bill  at  four 
months  for  245Z.  lis.,  which  was  duly  paid:  and  he  also  paid 
to  the  plaintiffs  the  instalments  of  8002.  each,  out  of  the  consular 
salary,  which  fell  due  on  the  80th  September,  1828,  and  on  the 
SOth  September,  1829 ;  but  the  instalment  which  became  due  on 
the  80th  September,  1880,  was  not  paid.  It  appeared  also,  that 
in  the  year  1829,  Messrs.  Ferguson  &  Co.,  of  Calcutta,  sold,  on 
the  defendant's  account,  certain  portions  of  the  wines  above  men- 
tioned, and  drew  for  the  amount  of  such  sale,  on  their  correspon- 
dents in  London,  a  bill  for  1,112Z.  Il8.,  dated  29th  September, 
1829,  payable  six  months  after  sight  to  Beid,  Irving,  &  Co.  This 
bill  arrived  in  London  in  March,  1880,  and  was  immediately 
presented  to  the  drawees,  who  paid  it  when  due,  on  the  5th  Sep- 
tember following.  It  was  further  proved,  that,  in  March,  1888, 
the  plaintiffs  received,  as  agents  for  the  defendant,  a  dividend  on 
the  estate  of  one  Waddington,  a  bankrupt,  who,  in  the  year  1814, 
had  underwritten  a  policy  of  insurance  effected  by  the  plaintiffs 
on  a  vessel  of  the  defendant's,  a  loss  upon  which  was  proved  under 
his  bankruptcy  by  the  plaintiffs,  in  1816.  The  accounts-current 
between  the  plaintiffs  and  the  defendant  had  been  carried  on,  with 
the  addition  of  interest,  down  to  the  year  1888,  some  small  pay- 
ments having  been  made,  from  time  to  time,  on  account  of 
Waddington's  estate,  which  were  entered  to  the  defendant's  credit. 
This  action  was  commenced  on  the  6th  July,  1886. 

It  was  contended  for  the  plaintiffs,  that  the  case  was  taken  out  [  95  ] 
of  the  operation  of  the  statute  in  three  several  ways :  First,  by 
the  agreement  made  between  the  parties  in  July,  1827,  the  effect 
of  which  was,  that  the  account  was  kept  open,  and  the  plaintiff's 
right  of  action  suspended,  until  default  should  be  made  in  pay- 
ment out  of  the  consular  salary,  or  by  the  proceeds  of  the  wines, 

88— a 


16  1887.    EX.    8  MEE.  <fc  W.  95—96.  [b.r. 

Irving  which  default  did  not  occur  until  September,  1880,  until  which 
Veitch.  period,  therefore,  the  plaintififs'  right  of  action  did  not  accrue ; 
secondly,  by  the  receipt  of  the  proceeds  of  the  bill  on  account 
of  the  wines,  in  September,  1830 ;  and  thirdly,  by  the  receipt  of 
the  dividends  on  the  bankrupt's  estate.  The  Lord  Chief  Baron 
reserved  the  questions  arising  on  the  plea  of  the  Statute  of  Limita- 
tions, and  the  plaintiffs  had  a  verdict  for  the  sum  of  1,557Z.  subject 
to  a  motion  to  enter  a  nonsuit. 

Kelly  having  obtained  a  rule  nisi  accordingly, 

Mmde,  Cresswell,  and  Bayley  now  showed  cause  : 

First,  this  case  never  was  within  the  operation  of  the  Statute  of 
Limitations  at  all ;  or,  secondly,  if  it  was,  it  was  taken  out  of  it, 
either  by  the  payment  on  account  of  the  proceeds  of  the  wines, 
or  by  the  payment  of  the  dividends. 

1.  The  transactions  between  the  parties  in  1827  amounted  to  an 
account  stated,  with  an  undertaking  to  pay  in  a  certain  mode,  viz., 
by  annual  instalments  out  of  the  consular  salary,  and  by  the 
proceeds  of  the  wines.    It  was  an  agreement  that  a  new  fund 
should  be  provided  from  both  these  sources,  for  the  payment  of 
the  debt  then  remaining  due.     On  that  agreement  no  action  could 
be  brought  until  the  defendant  made  default  in  the  performance 
of  its  terms,  i.e.  until  September,  1880,  when  default  was  made 
in  the  payment  of  the  instalment  then  due  out  of  the  salary.     The 
[  *96  ]        right  of  action  could  not  accrue  until  *the  plaintiffs  had  something 
to  complain  of  on  their  contract.     No  action,  therefore,  for  the 
balance  ascertained   and  provided  for  by  that  agreement,  could 
be  maintained  until  September,  1880;   and  if  so,  neither  could 
an  action  on  the  promissory  notes.     The  right  of  action  on  the 
notes  was  suspended  until  that  default,  and  when  it  occurred,  a  new 
cause  of  action  on  them  accrued.     If  it  were  not  so,  it  would  follow 
that  a  creditor,  by  giving  his  debtor  time,  for  good  consideration, 
for  seven  years,  absolutely  released  the  debt.     If  a  party  voluntarily 
forbears   a   debt,   without  consideration,   the  statute,  no  doubt, 
continues  to  run  notwithstanding ;  but  that  is  not  so  where  time  is 
given  und^r  such  circumstances  as  to  suspend  the  right  of  action. 

(Parke,  B.  :  Then  must  not  the  agreement  be  declared  upon  as 
a  new  promise?  Is  it  a  promise  to  pay  "  according  to  the  tenor 
and  effect"  of  the  notes?    No  doubt  there  was  a  reservation  of 
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the  plaintiff's  right  to  sue  on  the  dishonoured  acceptances:  but       Irving 
were  they  not,  on  default,  remitted  to  their  original  right  on  the      veitch. 
notes,  which,  at  that  time,  was  not  subject  to  be  defeated  by  the 
statute  ?) 

The  plaintiffs  are  entitled,  at  all  events,  to  recover  on  the  account 
stated.  It  is  an  analogous  case  to  that  of  goods  sold  on  credit : 
within  six  years  of  the  expiration  of  the  credit,  the  seller  may  sue 
on  the  general  count  for  goods  sold  and  delivered,  alleging  a  promise 
to  pay  on  request :  Helps  v.  Wintei'bottom  (i).  So  here,  the  action 
on  the  account  stated  never  accrued  until  the  default ;  the  defendant 
then  became  indebted  in  the  balance,  to  be  paid  on  request. 

(Parke,  B.  :  The  difficulty  is,  how  to  make  out  that  proposition 
in  the  case  of  an  account  stated.  Does  it  not  mean  that  the 
parties  account  together  concerning  monies  to  be  then  paid  on 
request?  In  the  case  of  goods  sold,  the  difficulty  has  been  got 
over  by  a  series  of  cases,  which  assume  that  when  the  period  of 
credit  is  *expired,  the  defendant  is  indebted  for  goods  sold,  which  [  *97  ] 
he  is  then  liable  to  pay  for  on  request.) 

It  must,  on  principle,  be  as  necessary  to  state  specially  a  contract 
to  pay  for  goods  on  credit,  as  to  state  the  contract  specially  in  the 
case  of  an  account  stated.  In  Wheatley  v.  Williams  (2),  this  Court 
held,  that  an  instrument,  whereby  the  defendant  promised  to  pay 
the  plaintiff  the  balance  of  his  account  in  two  years,  was  evidence 
of  an  account  stated  at  the  time  when  it  was  signed,  but  that  it 
showed  also  that  the  cause  of  action  did  not  accrue  until  two  years 
afterwards,  and  therefore  that  the  action  was  well  brought  within 
six  years  after  the  expiration  of  that  time.  But  this  action  is 
maintainable  also  on  the  promissory  notes.  By  the  account  stated, 
the  defendant  agreed  that  they  should  remain  in  the  hands  of  the 
holders,  to  secure  the  payment  of  the  balance  due.  The  trans- 
action amounted,  in  effect,  to  a  part  payment  of  the  balance, 
evidencing  a  new  promise  to  pay  the  amount  of  the  notes.  The 
•*  tenor  and  effect "  of  the  notes  is  this,  and  the  liability  on  them 
is  this :  that  the  defendant  undertakes  to  pay  them  at  any  period 
when  he  is  not  protected  by  law  from  paying.  The  plaintiffs  have 
a  right  to  sue  upon  the  instrument  which  is  a  security  for  the 
performance  of  an  agreement,  as  long  as  they  have  a  right  to  sue 

(1)  36  E.  E.  609  (2  B.  &  Ad.  431).  (2)  1  M.  &  W.  533. 
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Irving       for  the  breach  of  the  agreement.     Suppose  a  party  transfers  a 


V. 


Vkitch.  iiote  by  indorsement  when  over-due, — may  not  the  indorsee  declare 
generally  upon  it?  This  action,  therefore,  never  was  within  the 
Statate  of  Limitations,  not  having  accrued  until  the  month  of 
September,  1830. 

But^  secondly,  if  the  case  was  within  the  statute,  it  was  taken 
out  of  it,  1st,  by  the  payment  of  the  bill  in  September,  1830, 
or,  2ndly,  by  the  receipt  of  the  dividends.  The  defendant  agrees 
that  the  plaintiffs  .shall  receive  the  proceeds  of  the  wine  in  India, 

[  *9S  ]  in  order  to  liquidate  their  *balance  of  account.  When  this  bill 
was  paid,  in  part  performance  of  that  agreement,  that  was  a  part 
payment  of  the  balance,  so  as  to  defeat  the  operation  of  the 
statute. 

(Parke,  B.  :  The  question  is,  when  the  implied  promise  to  pay, 
which  is  vouched  by  the  part  payment,  admitting  a  larger  sum  to 
be  due,  is  made.  Surely  the  delivery  of  the  bill  by  the  defendant, 
or  his  agent,  on  account  of  that  larger  debt,  is  the  fact  whence  the 
promise  is  inferred. 

Alderson,  B.  :  You  seek  to  make  the  agent  who  pays  an  agent 
to  make  the  acknowledgment  to  take  the  case  out  of  the  statute.) 

The  actual  promise  by  the  defendant  himself  was  so  far  back  as 
1827 ;  but  by  the  contract  then  made,  the  proceeds  of  the  wines 
are  to  be  paid  over,  under  some  authority  or  other,  to  the  plaintiffs. 
The  delivery  of  the  bill  by  the  defendant  is  only  one  step 
towards  the  fulfilment  of  that  contract.  Either,  therefore,  the 
action  is  barred  from  the  time  when  the  contract  was  originally 
made,  or  it  is  not  barred  until  the  time  when  it  is  carried  into 
complete  effect.  If  the  remittance  of  the  bill  from  India  implies 
a  promise  then,  it  is  because  the  act  of  the  defendant's  authorized 
agent  is  the  defendant's  act ;  if  so,  the  act  of  his  authorized  agent 
by  payment  is  equally  his  act. 

(Parke,  B.  :  The  party  on  whom  the  bill  was  drawn  was  no 
agent  to  make  a  promise  to  pay  the  remainder  of  the  debt.  It 
is  very  diflBcult,  indeed,  to  arrive  at  the  conclusion  even  that 
Ferguson  &  Go.  are  agents  of  the  defendant.) 

The  payment  of  the  bill  shows  that  the  debt  was  then  due. 
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(Parke,  B.  :  Suppose  all  the  rest  of  the  money  had  been  paid  Ibvino 
during  the  currency  of  the  bill — how  would  it  then  admit  a  greater  vbitch. 
debt  then  due  ?) 

Lastly,  the  case  is  taken  out  of  the  statute  by  the  payment  of  the 
dividends  under  Waddington's  estate,  which  it  is  not  denied  that  the 
plaintiffs  had  authority  to  receive  on  the  defendant's  account.  The 
current  mercantile  account  was  kept  open  until  then,  and  the  action 
for  the  *balance  does  not  arise  until  the  close  of  the  payments  (i).  [  '99  ] 

Kelly  and  Tondinson,  contra  : 

Two  answers  are  set  up  to  the  objection  arising  on  the  Statute 
of  Limitations.     First,  as  to  the  argument  that  the  case  is  taken 
out  of  the  statute  by  the  payments  proved   at  the   trial.     The 
argument  as  to  the  payment  of  Ferguson  &  Co.'s  bill  in  substance 
amounts  to  this  :  that  a  payment  on  account  made  by  an  agent 
defeats  the  statute  from  the  time  of  the  payment.     That  argu- 
ment is  founded  on  an  erroneous  view   of  the  doctrine  of  law 
as  to  the  effect  of  part  payment.     The   Statute   of  Limitations 
itself   contains  no  exception  in  regard   to    part   payment;    and 
it  is  no   part  of    the   law   that  a   payment   ipso  facto  takes  a 
case  out  of    the  operation   of    the   statute.     But  a   long    series 
of  decisions  having  established  that  an  acknowledgment  of  the 
debt,  being  evidence  of  a  promise  to  pay,  revives  the  debt,  and 
founds  a  new  cause  of  action :  part  payment  operates  to  defeat  the 
statute,  only  because  it  is  impossible  to  suppose  that  a  debtor, 
who  pays  part  of  his  debt,  does  not  admit  the  existence  of  the 
residue :  Waters  v.  Tompkins  (2).     But  the  law  can  be  thus  defeated 
only  by  the  act  of  the  debtor  himself :  there  is  no  authority  that 
from  part  payment  by  an  agent  an  acknowledgment  can  be  inferred 
by  the  debtor  (3).     But  there  is  in  fact  no  proof  of  payment  by  any 
agent  of  the  defendant.     There  was  no  evidence  of  authority  of 
any  kind  given  to  Ferguson  &  Co.,  or  even  that  the  defendant 
knew  anything  of  them.     But  even  if  they  were  his  agents  for  the 
sale  of  the  wines,  and  assuming  that  their  act  would  bind  him, 
the  payment  of  the  bill  was  not  by  them.     The  parties  who  paid 
the  bill  were  surely  no  agents  to  make  an  acknowledgment  of  the 
existence  of  the  whole  debt.     *Their  agency  is  limited  and  defined       [  *ioo  ] 
by  the  bill  itself — simply,  at  a  certain  time,  to  pay  the  amount 

(1)  But  see  Williams  v.  Griffith,  41  (3)  See  Hyde  v.  Johnson,  42  R.  R. 
B.  R.  685  (2  Cr.  M.  &  B.  45).                     737  (2  Bing.  N.  C.  776). 

(2)  41  R.  R.  827  (2  Or.  M.  &  R.  723). 
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Irving  specified  in  it,  and  place  it  to  the  account  of  the  drawer.  The 
Vettch.  acknowledgment  by  the  defendant,  if  made  at  all,  must  have  been 
made,  not  when  the  bill  was  paid  by  the  parties  who  were  agents  only 
to  pay  it,  but  when  it  was  put  into  their  hands  by  the  defendant, 
or  his  authorized  agent,  for  that  purpose.  The  fallacy  lies  in  not 
distinguishing  between  the  effect  of  the  payment  quoad  the  sum 
paid,  and  its  effect,  as  an  acknowledgment,  on  the  residue  of  the 
debt.  At  however  long  a  date  the  bill  is  given,  it  cannot  operate 
as  any  suspension  of  the  remedy  as  to  the  residue  of  the  debt ;  it  can 
affect  it  only  from  the  time  when  given  by  the  debtor.  Goiran  v. 
Foster  (i)  is  an  express  authority  for  the  defendant  on  this  part  of 
the  case.  But  there  is  also  another  way  of  testing  the  question. 
Suppose  that  between  the  time  of  the  order  to  apply  the  proceeds 
of  the  wine  to  the  plaintiffs'  use,  and  the  actual  payment,  the 
defendant  had  died.  The  plaintiffs  say  a  new  promise  was  made 
by  the  defendant  in  September,  1830 — could  they  have  sued  on  a 
promise  by  his  executor  ?  The  statute  would  clearly  have  been  an 
answer  to  any  action  on  a  promise  made  by  the  defendant  himself : 
Oreen  v.  Crane (2),  Sarell  v.  Wine  {s).  Again:  Lord  Tenterden's 
Act,  9  Geo.  IV.  c.  14,  requires  that  a  promise,  to  revive  the  debt, 
shall  be  in  writing ;  but  a  promise  by  an  agent  will  not  be  sufficient 
— it  must  be  signed  by  the  party  to  be  charged.  Before  that 
statute,  a  promise  by  the  defendant,  and  a  part  payment  by  him, 
were  identical  in  effect :  the  Court  is  therefore  now  called  upon  to 
hold  that  that  which  is  the  evidence  of  a  promise  may  be  done, 
not  by  the  defendant  himself,  but  by  an  agent. 

[  •101  ]  As  to  the  receipt  of  the  dividends,  Williams  v.  Griffith  (4)  *is  a 

clear  authority  that,  since  Lord  Tenter  den's  Act,  it  is  insufficient 
to  defeat  the  statute. 

Lastly,  as  to  the  effect  of  the  agreement  made  in  1827,  and  the 
default  in  payment  by  the  defendant  in  1830.  In  the  first  place, 
there  was  no  new  consideration  for  the  contract  so  made  by  the 
defendant,  and  it  therefore  raised  no  new  promise ;  and  the  statute 
having  then  begun  to  run — for  the  notes  were  then  overdue,  and  the 
remedy  upon  them  was  open — it  continued  to  run  notwithstand- 
ing the  subsequent  contract.  But  at  all  events,  the  new  contract 
ought  to  have  been  specially  declared  on.  The  situation  of  the 
parties,  on  the  breach  of  that  contract,  is  this :  first,  the  plaintiffs 

(1)  3  B.  &  Ad.  507.  (3)  3  East,  409. 

(2)  2  Ld.  Kay.  1101 ;  1  Salk.  28  ;  6  (4)  41  B.  R.  685  (2  Cr.  M.  &  R.  45). 
Mod.  309. 
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are  remitted  to  their  original  remedy  in  the  state  in  which  it  then  Irving 
was,  as  to  the  operation  of  the  Statute  of  Limitations,  or  otherwise ;  veitch. 
and  secondly,  they  are  entitled  to  a  new  action  on  the  new  contract, 
on  which  they  might  declare  as  a  contract  for  forbearance  of  the 
debt,  to  be  paid  by  instalments,  stating  a  breach  in  nonpayment  of 
the  instalment  in  1830 ;  or  they  might  join  counts  for  both  causes 
of  action;  but  they  cannot  incorporate  the  two.  The  plaintiffs 
may  have  an  enlarged  period  for  suing  on  the  new  contract,  but 
they  take  that  in  substitution  for  the  loss  of  their  remedy  on  the 
old  contract.  It  is  distinctly  laid  down  in  Tanner  v.  Smai't  (i),  and 
Haydon  v.  WUliain8(2),  that  where  the  plaintiff  seeks  to  defeat  the 
Statute  of  Limitations  by  a  promise  to  which  a  condition  is  annexed, 
he  must  declare  specially  on  such  conditional  promise.  The  count 
on  the  account  stated  is  relied  upon  on  the  other  side,  and  the  case 
is  likened  to  that  of  goods  sold  on  credit ;  but  the  cases  are  quite 
distinguishable.  Where  goods  are  sold  on  credit,  as  soon  as  the 
time  of  credit  expires,  the  count  for  goods  sold  and  delivered  fully 
applies,  for  the  defendant  is  then  indebted  in  the  price  of  goods 
"  before  then  *sold  and  delivered,"  and  to  be  paid  for  on  request.  [  •102  ] 
But  the  old  form  of  the  account  stated  (and  the  abbreviated  form 
given  by  the  new  rules  cannot  alter  the  case,)  is  wholly  different. 
The  accounting  is  laid  to  be  at  the  time  when  the  promise  is  made 
— stating  that  the  parties  accounted  together  concerning  monies 
before  that  time  due  and  owing  and  then  in  arrear  from  the  defen- 
dant to  the  plaintiff,  and  that  upon  such  accounting  the  defendant 
was  found  to  be  in  arrear  and  indebted  to  the  plaintiff,  and  being 
so  indebted,  then  and  there  promised  to  pay.  If  the  defendant 
promised  to  pay  at  a  future  time,  that  promise  does  not  support 
the  count.  If  it  be  an  accounting  to  pay  at  a  future  day,  the 
contract  must  be  alleged  accordingly.  It  is  clear  there  was  in  fact 
no  accounting  in  1830  :  there  was  in  1827 — but  what  promise  arose 
on  that?  If  it  was  a  promise  to  pay  upon  request,  more  than 
six  years  have  elapsed,  and  the  statute  is  a  bar ;  if  a  promise  to 
pay  upon  condition  in  1830,  it  ought  to  have  been  so  alleged. 
Suppose  the  defendant  had  died  in  1829 — how  could  his  executor 
be  charged  ?  A  promise  by  the  defendant — after  his  death — could 
not  be  alleged ;  nor,  as  clearly,  could  a  promise  be  implied  by  the 
executor,  on  the  consideration  given  to  the  defendant  in  his  life- 
time.   At  all  events,  it  ought  to  appear  that  the  balance  remains 

(1)  30  B.  B.  461  (6  B.  &  C.  603;  9  (2)  33  B.  B.  415  (7   Bing.  163;    4 

Dowl.  &  By.  549).  Moore  &  Payne,  811). 
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lEVTNG  the  same  at  the 'end  of  the  period  for  which  the  payment  is  post- 
Veitch.  poned,  whereas  here  it  was  altered  in  the  meantime  by  various 
payments  and  charges.  How  can  the  promise  to  pay  the  balance 
struck  in  1827  operate  as  a  promise  to  pay  some  supposed  future 
balance,  different  in  its  nature  and  amount,  existing  in  1830?  How 
would  the  defendant  know,  in  such  case,  to  which  period  to  apply 
a  plea  of  payment  ? 

Lord  Abinger,  C.  B.  : 

This  case  has  occupied  a  considerable  time  in  the  argument,  a 
longer  time  indeed  than,  according  to  my  impression  from  the  very 
[  *103  ]  first,  was  necessary.  *Upon  one  part  of  it  the  case  appears  to  me 
to  be  perfectly  clear.  I  will  just  state  the  facts  of  the  case,  that 
they  may  be  fully  understood.  In  the  year  1825  a  considerable 
difference  is  due  from  Yeitch,  who  was  a  Madeira  merchant,  and 
consul  at  Madeira,  to  the  plaintiffs,  who  were  his  correspondents 
in  London,  and  he  gives,  in  order  to  satisfy  the  balance,  certain 
promissory  notes,  one  of  which  falls  due  in  the  month  of  December, 
1825,  and  the  other  in  the  month  of  December,  1826 ;  these  are 
dishonoured,  and  no  further  transaction  takes  place  between  the 
parties  at  that  time ;  but  Mr.  Yeitch  happens  to  be  in  London  in 
the  year  1827 ;  and  upon  that,  the  parties  holding  him  liable  for 
the  account  stated  and  acknowledged  by  him,  and  also  for  the 
promissory  notes,  a  negotiation  was  entered  into  between  them, 
and  an  agreement  come  to,  in  order  to  enable  him  to  satisfy  that 
difference.  At  that  time  he  was  consul  at  Madeira,  and  was 
entitled  as  such  consul  to  receive  a  salary,  which  was  paid  at  the 
Foreign  OfiBce ;  and  his  proposition,  offered  to  them  through  his 
agent,  Mr.  Cock,  is  this :  You  will  place  to  my  account  the  two 
promissory  notes,  amounting  to  2,245Z.,  if  you  will  be  content  to 
take  my  bill  of  exchange  on  Mr.  Cock  for  the  sum  of  245Z.,  part  of 
the  balance,  and  to  accept  my  order  on  Cock,  which  I  will  give  him, 
to  pay  SOOl.  a  year  out  of  my  salary,  which  he  is  authorized  to 
receive  at  the  Foreign  Office,  on  the  28th  day  of  September  in  each 
year ;  and  also  to  take  an  engagement  that  the  wines  which  are 
now  in  India,  and  which  were  to  be  applied  to  our  general  account, 
shall  be  apportioned  also  in  payment  of  the  balance.  The  plaintiffs 
returned  for  answer,  that  on  consideration  they  accepted  the  terms, 
and  were  ready  to  enter  into  that  engagement ;  and  the  terms  are 
—the  whole  forming  one  contract — that  Cock  shall  give  his  bill  of 
exchange  for  the  sum  of  245Z. ;  that  the  defendant  shall  write  a 
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letter  to  Cock,  authorizing  him  to  pay  the  sum  of  300Z.  a  year ;  Ievino 
and  that  Cock,  who  is  the  *party  with  whom  they  negotiated,  veitch. 
shall  pay  that  money  out  of  the  salary.  Now  I  will  say  nothing  t  *^^*  ] 
about  the  wine  at  present ;  it  would  appear  the  wine  was  then  in 
India,  and  all  parties  understood  that  the  proceeds  of  that  wine 
would  be  remitted,  in  some  shape  or  other,  to  the  plaintiffs,  in 
satisfaction  of  the  balance;  and  it  was  agreed,  over  and  above, 
that  SOOl.  a  year  should  be  paid,  till  the  balance  of  2,000Z.,  after 
deducting  the  bill  of  exchange,  was  satisfied.  Now  a  question  has 
been  made  whether  that  was  a  binding  agreement — whether  there 
was  a  good  consideration  given  for  it  by  the  plaintiffs.  Why,  it  is 
generally  understood,  when  a  party  is  entitled  to  receive  a  debt 
from  another,  that  if  he  receives,  either  in  part  or  whole,  the 
security  of  a  third  party  on  account  of  it,  it  is  a  good  consideration 
tor  a  promise  on  his  part  to  forbear  the  debt  and  give  time ;  and 
here,  moreover,  the  party  makes  an  agreement  that  the  money 
which  comes  into  the  hands  of  his  agent,  which  agreement  his 
agent  recognises  and  means  to  act  under,  shall  be  appropriated  to 
a  specific  fund.  I  think  that  constitutes  a  valid  and  binding  con- 
sideration. Then,  in  the  year  1828  the  first  instalment  is  paid ; 
in  1829  the  second  is  paid  ;  in  1880  a  bill  of  exchange  is  remitted, 
and  arrives  in  the  month  of  March,  and  is  due  at  six  months*  sight, 
and  is  paid  some  time  in  September.  On  the  28th  of  that  September 
Mr.  Veitch  omits  to  pay  the  300Z.  Now  the  question  made  is, 
whether  or  not  the  plaintififs — for  this  action  is  brought  in  July, 
1836,  within  the  six  years,  therefore,  from  the  month  of  September, 
1880 — are  barred  by  lapse  of  time.  Now,  if  the  plaintiffs  had  no 
right  of  action  whatever  but  that  which  existed  either  in  the  year 
1824,  when  they  first  stated  the  balance,  or  in  the  year  1827,  when 
the  account  was  stated,  and  nothing  had  occurred  to  give  them  a 
right  of  action  afterwards,  there  is  no  doubt  they  are  barred.  Then 
the  question  is,  whether  or  not,  when  that  account  was  stated  and 
settled,  and  one  *entire  contract  come  to  in  the  year  1827,  the  [  'los  ] 
plaintiffs  could  at  that  time  have  brought  an  action  on  an  account 
stated ;  and  I  am  clearly  of  opinion  they  could  not :  indeed,  that 
has  been  already  expressed  by  stating  that  the  contract  was  a  valid 
contract  to  forbear  the  remainder  of  the  money,  on  condition  of 
these  sums  being  annually  paid.  If  they  could  not,  then  it  is  plain 
no  right  of  action  accrued  to  them  as  the  result  of  that  engage- 
ment; but  a  breach  was  made  in  the  engagement  by  the  non- 
payment of  the  instalment  in  the  year  1830 ;  and  it  is  admitted 
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Irving  both  by  Mr.  Kelly  and  Mr.  ToinUnsonj  that  the  breach  of  that 
veitch.  engagement  certainly  took  place  within  the  six  years;  but  then 
they  say,  upon  this  form  of  declaration  the  statute  applies,  though 
they  admit  the  plaintiffs  had  a  mode  of  declaring  to  which  it  does 
not  apply.  That  reduces  it  to  a  mere  question  of  form,  and  there- 
fore the  question  is  this :  whether  or  no,  when  a  party  has  a  debt 
for  which  he  has  a  right  to  bring  an  action  on  account  of  such 
re-engagement  as  is  proved  here,  when  that  engagement  is  broken 
by  the  party  who  makes  it,  that  breach  remits  the  creditor  to  his 
original  right  to  sue  in  the  same  way  as  he  originally  might  have 
sued.  If  that  had  been  an  original  question  in  this  case,  if  there 
had  been  no  current  of  authorities  on  the  subject,  and  the  case 
had  been  res  integra,  it  might  have  been  a  good  ground  for  discus- 
sion whether  the  statute  had  barred  the  remedy  on  the  original 
promise;  if  so,  then  this  action  ought  to  have  been  on  the  new 
promise.  But  I  think  that  has  been  settled,  and  soon  after  the 
statute  passed ;  and  if  any  body  will  take  the  trouble  to  look  at 
Sir  William  Jones's  Reports,  and  to  the  Modern  Reports,  and  other 
Reports  which  were  published  about  the  time  of  Charles  11.,  and 
in  the  reign  of  William  III.,  he  will  find  that  very  point  discussed 
and  settled — whether  rightly  or  wrongly  we  are  not  now  about  to 
inquire — that  the  party  is  remitted  to  his  original  form  of  declara- 
[*106]  tion.  The  first  case  which  arose  on  the  Statute  *of  Limitations 
was  in  the  Court  of  Chancery  ;  it  was  more  common  in  those  days 
for  matters  of  account  to  be  taken  there,  and  the  Chancellor  was 
in  the  habit  of  referring  to  the  Judges  of  the  common-law  Courts 
as  to  what  was  their  construction  of  the  statute ;  but  it  was  the 
practice  for  the  defendant  to  plead  the  whole  statute,  and  set  it 
forth  ;  and  the  plaintiff,  if  he  relied  upon  the  new  promise,  specially 
replied  to  it.  According  to  the  modern  mode  of  pleading,  the 
plaintiff  takes  issue  on  a  general  plea  of  the  statute,  and  gives  the 
matter  in  evidence,  and  it  is  not  pleaded  to  by  a  replication  :  but 
the  question  arose  very  early,  whether  or  not,  where  upon  the 
face  of  the  declaration  the  contract  appeared  to  be  out  of  time, 
the  defendant  might  demur ;  and  the  Court  decided  he  could  not. 
The  principle  upon  which  they  decided  that  an  acknowledgment 
of  the  debt  gave  the  party  a  new  right,  was  that  where  a  man  was 
indebted  to  another  for  an  originally  good  consideration,  and  the 
Statute  of  Limitations  barred  the  remedy  when  six  years  had 
elapsed,  yet,  if  there  was  a  good  consideration  for  a  new  promise 
inforo  conscUntuBy — an  equitable  and  conscientious  consideration, 
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that  made  the  promise  binding ;  the  result  of  which  might  have  Irving 
been,  as  I  said  before,  to  oblige  the  plaintiffs  to  declare  upon  the  veitch. 
new  promise ;  but  the  Court  held  that  was  not  necessary.  I  will 
now  refer  to  a  more  modern  case,  which  came  before  the  Court  on 
a  writ  of  error :  GoiM  v.  Johnson  (i) ;  that  was  an  action  upon  a 
bill  of  exchange,  where  upon  the  face  of  it  the  time  had  elapsed 
some  years,  and  there  was  a  promise  stated  to  have  been  made  in 
writing  several  years  before ;  and  upon  the  writ  of  error  the  objec- 
tion was  taken,  that  the  count  could  not  be  maintained :  but  the 
answer  was,  that  it  was  not  necessary  for  the  party  suing  to  set 
forth  any  thing  but  the  original  right  of  action  as  it  stood ;  and 
*two  reasons  were  given  by  the  Judges :  one  was,  that  the  other  [  ♦107  ] 
party  might  reply  that  the  writ  was  issued  so  as  to  keep  the  cause 
of  action  alive,  and  within  the  six  years ;  and  the  other  was,  that 
he  might  reply  generally.  There  is  also  a  case  of  Leaper  v. 
Tatton  (2),  in  which  this  very  question  arose  in  the  Court  of  King's 
Bench.  That  was  assumpsit  on  a  bill  of  exchange,  and  also  upon 
an  account  stated ;  the  bill  was  payable  above  six  years  before  the 
action  was  brought ;  it-  was  contended  at  the  trial  that  the  promise 
to  pay  within  the  six  years  took  it  out  of  the  statute.  Lord  Ellen- 
BOROUQH  having  directed  a  verdict  to  be  found  for  the  plaintiff,  a 
motion  was  afterwards  made,  and  that  very  objection  was  taken, 
that  the  declaration  ought  to  have  been  upon  the  new  promise. 
Lord  Ellenborouoh  had  a  very  considerable  knowledge  of  the 
forms  of  pleading  ;•  and  his  answer  was,  that  if  this  was  the  right 
form  of  declaration  that  was  insisted  upon,  it  was  enough  to  say 
it  had  never  been  in  use,  but  that  it  was  the  common  practice  to 
declare  on  the  original  contract.  It  is  said,  however,  that  this 
doctrine  does  not  apply  to  this  count  on  an  account  stated.  I  see 
no  reason  for  that :  the  account  stated  is  nothing  more  than  the 
admission  of  a  balance  due  from  one  party  to  another ;  and  that 
balance  being  due,  there  is  a  debt ;  and  when  a  man  is  indebted, 
there  is  always  a  good  consideration  for  his  promise.  The  very 
statement  of  the  account,  and  admission  of  the  balance,  implies 
a  promise  in  law  to  pay  it.  If,  at  the  time  that  is  done,  another 
engagement  is  made,  which  binds  the  party  to  pay  the  difference 
in  a  certain  course  of  payment,  which  prevents  the  party  from 
bringing  the  action  until  a  certain  period  has  elapsed,  what  is  the 
result?  Why,  if  the  debtor  does  not  perform  that  engagement, 
the  creditor  is  remitted  to  his  original   right ;   and  we  ought  to 

(1)  2  Ld.  Bay.  838.  (2)  16  East,  420. 
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iRviNo  presume  a  promise  to  pay  at  that  time,  because  *the  defendant  is 
Vkitch.  indebted,  which  forms  a  good  consideration  for  the  promise ;  but 
[  'los  ]  the  promise  could  not  exist  during  the  running  of  the  conditional 
contract,  because  it  was  an  open  contract,  and  he  was  capable  of 
performing  it.  Therefore  I  see  no  difficulty  at  all  in  supporting 
the  plaintiff's  right  to  sue  upon  the  original  contract,  the  moment 
the  new  contract  was  broken  by  the  non-payment  of  the  instalment 
due  in  the  year  1830.  This  doctrine  is  also  held  in  other  cases,  as 
well  as  in  relation  to  bills  of  exchange.  One  is  the  case  of  Witter- 
sheim  v.  The  Counteaa  Dowager  of  Carlisle  (i),  where  it  appeared 
that  the  plaintiff  had  taken  a  bill  of  exchange  as  a  security  for 
money  to  be  paid  in  a  certain  time,  and  he  did  not  bring  his  action 
until  after  the  six  years  had  elapsed  from  the  time  he  lent  the 
money.  The  Court  held,  that  though,  on  a  mere  loan  of  money 
the  time  of  limitation  might  commence  from  the  date  of  the  loan, 
yet,  where  the  money  was  lent  on  a  special  contract  for  repayment, 
it  was  the  time  of  the  repayment  that  ought  to  fix  the  period  of 
the  limitation.  So  I  say  here,  the  right  of  action  only  accrued 
from  the  time  the  contract  made  in  1827  was  broken  by  the  defen- 
dant ;  and  that  being  within  the  six  years,  the  plaintiffs  are  entitled 
to  sue :  but  if  any  doubt  could  exist, — I  own  none  exists  in  my 
mind, — the  account  stated  is  the  same  in  principle  as  goods  sold 
and  delivered, — but  if  that  fails,  what  shall  be  said  of  the  promis- 
sory notes  ?  It  is  expressly  a  part  of  the  bargain,  that  the  pro- 
missory notes  shall  stand  as  a  security  for  the  performance  of  the 
contract, — for  the  payment  of  the  money  agreed  upon  to  be  paid 
by  instalments.  Is  that  part  of  the  contract  inoperative  and 
ineffective,  and  to  go  for  nothing  ?  What  is  the  meaning  of  it,  but 
that  the  plaintiffs  shall  be  at  liberty  to  sue  on  the  notes,  if  the 
defendant  does  not  comply  with  the  contract  ?  Can  they  sue  on 
[  'los  ]  the  promissory  notes  in  *the  mean  time  ?  Certainly  not ;  but  they 
might  have  brought  their  action  the  very  day  after  the  defendant 
failed  to  perform  the  contract,  by  paying  the  instalment  of  300Z.  a 
year;  that  was  within  the  six  years  from  the  time  the  action  is 
brought,  and  that  is  to  be  taken  as  the  time  when  the  action  accrued. 
On  these  grounds,  it  seems  clear  to  me  that  the  payment  of  the  instal- 
ment under  the  contract  having  failed,  and  a  breach  having  taken 
place  in  the  performance  of  it,  this  remitted  the  plaintiffs  to  their 
original  right  to  bring  an  action,  either  on  the  account  stated,  or  upon 
the  promissory  notes,  at  the  time  when  the  breach  was  committed. 

(1)  1  H.  £1.  631. 
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Upon  this  point,  the  Court  are  agreed  that  it  is  suflBcient  to  Ibvino 
discharge  this  rule.  The  other  part  of  the  case,  which  I  think  Vbitch. 
very  important,  whether  the  application  of  the  1,100Z.  is  to  be 
taken  as  payment  on  account  by  the  defendant,  so  as  to  take  the 
case  out  of  the  Statute  of  Limitations,  being  a  point  on  which  the 
Court  are  not  agreed,  it  is  not  necessary  to  deliver  any  opinion 
upon  it,  as  there  is  sufficient  for  us  to  say  that  the  rule  ought  to  be 
discharged  on  other  grounds. 

Parke,  B.  : 

I  am  of  the  same  opinion  in  this  case,  that  the  rule  should  be 
discharged,  on  the  third  ground  upon  which  the  case  was  sought 
to  be  taken  out  of  the  Statute  of  Limitations  :  that  ground  is,  that 
there  was  an  agreement  between  the  parties  in  the  year  1827,  which 
constituted  a  new  and  binding  agreement  between  them,  distinct  from 
the  original  debt ;  and  the  doubt  I  have  had  during  the  course  of 
the  argument  was  only  whether  or  not  it  was  necessary  to  declare 
upon  that  agreement,  or  whether  the  plaintiffs  could  recover  upon 
either  count  of  this  declaration.  Now  it  is  clear  to  my  mind,  that 
unless  this  was  a  binding  and  valid  agreement  between  the  parties, 
giving  the  plaintiffs  a  new  remedy  for  a  new  consideration,  the 
*  transaction  in  1827  would  not  have  taken  the  case  out  of  the  [*H0] 
Statute  of  Limitations.  It  is  essential,  in  order  to  take  the  case 
out  of  the  Statute  of  Limitations,  that  there  should  be  a  new  and 
binding  agreement  between  the  parties,  and  a  new  consideration, 
to  pay  the  debt  by  instalments,  and  upon  failure  in  payment  of 
those  instalments,  to  pay  the  other  original  debt ;  and  although 
Mr.  Kelly  succeeded  in  raising  a  doubt  in  my  mind  whether  there 
was  any  fund  provided  by  means  of  the  assignment  of  the  consular 
salary,  so  as  to  constitute  a  new  engagement, — though  I  have  a 
doubt  whether  there  is  such  a  binding  engagement,  I  have  no 
doubt  whatever  that  there  was  a  sufficient  consideration  in  Cock's 
accepting  the  bill  of  exchange  on  behalf  of  the  defendant,  as  the 
price  of  the  plaintiff's  giving  time  upon  the  original  promissory 
notes.  There  can  be,  I  conceive,  no  doubt  on  this  part  of  the  case, 
that  Mr.  Cock  having  become  liable  to  pay  the  amount  of  his 
acceptance,  in  consideration  of  the  plaintiff's  giving  time  to  Yeitch 
upon  the  promissory  notes  until  any  failure  should  take  place  in 
the  payment  of  the  salary,  that  is  a  new  and  binding  engagement 
between  the  parties ;  and  there  is  no  doubt  the  declaration  could 
have  been  so  framed  upon  the  new  agreement ;  and  there  would 
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lEviHG  have  been  no  breach  of  that  agreement  until  the  month  of  September, 
Veitcm.  1880,  when  the  first  failure  took  place  in  the  payment  of  the  con- 
sular salary.  The  question  then  is,  whether  the  declaration  as  it 
stands  at  present  is  not  sufficient,  and  whether  the  case  cannot  be 
taken  out  of  the  statute,  upon  this  declaration,  by  means  of  the 
new  engagement;  and.  after  having  entertained  some  doubt,  I 
think  it  is  taken  out  of  the  statute,  and  the  count  upon  the  pro- 
missory note  may  in  this  case  be  sufficient.  On  looking  to  the 
terms  of  the  agreement,  it  appears  to  me,  that  it  amounts  to  an 
agreement  on  the  part  of  the  defendant  to  pay  by  instalments,  and, 
provided  the  instalments  are  not  duly  paid,  to  pay  the  original 
debt :  it  is,  therefore,  a  promise,  in  certain  events,  to  pay  the 
[  ♦111  ]  original  debt  itself,  *and  those  events  have  occurred  by  which  the 
original  debt  has  become  payable,  because  the  instalments  have 
not  been  duly  paid,  there  having  been  a  non-payment  of  the  last 
instalment  in  September,  1880 ;  therefore  the  conditional  promise 
to  pay  the  original  debt  becomes  absolute,  and  the  defendant 
becomes  indebted  upon  the  promissory  notes ;  and  then,  I  take  it, 
we  may  apply  to  this  case  the  principles  laid  down  by  the  Court 
in  the  case  of  Stotie  v.  Rogers  (i),  that  those  events  having  happened 
which  have  made  the  defendant  a  simple  debtor  by  virtue  of  his 
new  promise,  he  may  be  declared  against  as  being  indebted  upon 
the  promissory  notes ;  and  it  is  upon  that  ground  it  seems  to  me 
that  the  counts  upon  the  promissory  notes  may  be  sustained. 

With  respect  to  the  count  upon  the  account  stated,  I  do  not 
mean  to  intimate  any  difference  of  opinion  with  my  Lord  Chief 
Baron  on  the  subject ;  but  I  must  own  I  feel  some  doubt  whether, 
from  the  peculiar  form  of  it,  there  has  been  that  species  of  accounting 
which  the  count  charges ;  and  therefore  I  would  rather  found  my 
judgment  upon  the  counts  on  the  promissory  notes,  because  I  am 
quite  satisfied  as  to  that  ground,  and  feel  some  doubt  upon  the 
account  stated.  Feeling  that  the  Courts  have  not  intended  that 
there  should  be  any  difference  in  its  import  from  the  old  account 
stated,  and  that  being  apparently  an  account  stated  of  a  debt  then 
due  and  payable  upon  the  notes,  I  feel  some  little  doubt  upon 
that ;  but  as  to  the  counts  on  the  promissory  notes,  I  think  there 
is  abundant  evidence  of  a  promise  to  pay  the  notes,  and  the  defen- 
dant is  a  simple  debtor  for  that  amount ;  and  I  do  not  understand 
that  there  is  any  case  which  is  at  variance  with  that  conclusion. 
The  two  cases  of  Tanner  v.  Smart  and  Hay  don  v.  Williams,  were 

(1)  2  M.  &  W.  443. 
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cited  by  Mr.  Tomlinson  as  being  authorities  to  show  that  if  the       Irvtno 
promise  was  conditional,  *as  it  was  in  this  case,  it  ought  to  be      veitch. 
declared  upon  as  such ;  but  I  find  nothing  in  those  decisions  to       [  *^^^  J 
aflfect  my  opinion  upon  this  part  of  the  case.      According  to  the 
facts  of  this  case,  the  conditions  have  been  performed,  so  that  the 
debt  upon  the  promissory  notes  is  absolute,  and  may  be  declared 
upon  in  the  ordinary  form.     In  Tanner  v.  Smart,  Lord  Tentbrdbn, 
in  giving  judgment,  says  (i)  "  The  promise  proved  here  was,  *  1*11 
pay  as  soon  as  I  can,'  and  there  was  no  evidence  of  ability  to  pay, 
so  as  to  raise  that  which  in  its  terms  was  a  qualified  promise,  into 
one  that  was  absolute  and  unqualified."   The  whole  of  that  decision 
is  this,  that  when  a  man  acknowledges  a  debt,  and  makes  a  qualified 
promise  to  pay  it,  you  are  to  take  it  altogether — ^you  are  not  to 
consider  as  an  absolute  promise  that  which  he  makes  only  on  a 
condition.     Then  the  plaintifiF  cannot  recover  against  him,  unless 
he  can  show  that  the  condition  is  fulfilled,  by  proving  the  defen- 
dant's ability  to  pay  in  such  case  ;  there  is  nothing  which  intimates 
that  he  may  not  declare  generally  on  the  subsequent  promise 
When  the  condition   is   fulfilled,  the  defendant  becomes  simply 
liable.     So,  in  the  case  of  Haydon  v.  Williams,  I  find  the  Court  of 
Common  Pleas  expressly  guarding  against  their  giving  an  opinion 
that  the  plaintiff  could  not  have  recovered,  in  case  he  should  have 
shown  that  the  defendant  was  liable  to  pay.      The  Court  says: 
"  The  promise  here  is  guarded  with  a  condition ;  .  .  .  and  it  is 
sufficient  to  say  there  is  no  proof  of  the  defendant's  ability,  so 
as  to  satisfy  the  condition,  and  make  the  conditional  promise  an 
absolute  one."     The  Courts,  therefore,  do  not  mean  to  intimate 
that,  the  condition  being  performed,  so  as  to  make  the  promise  an 
absolute  one,  the  plaintiff  could  not  have  declared  in  the  ordinary 
way.  /  There  are  cases  in  which  this  point  has  occurred,  in  which 
the  plaintiff  has  been  permitted  to  recover  upon  a  *declaration  in       [  •us  ] 
the  ordinary  form,  without  stating  any  conditional  promise.     One 
of  these  cases  is  Thompson  v.  Osborne  (2),  and  another  is  Davies  v. 
Smith  (3),  where  Lord  Kenyon  intimates  that,  in  order  to  proceed 
upon  such  a  promise,  the  plaintiff  must  prove  that  the  defendant 
was  of  ability,  and  may  then  recover  upon  a  declaration  stating  an 
absolute  promise  to  pay.     On  these  grounds  it  seems  to  me  that 
the  plaintiffs  are  entitled  to  recover.     I  think  there  was  a  binding 
engagement  between  the  parties,  and  a  promise  on  the  part  of  the 

(1)  30  R.  E.  465  (6  B.  &  0.  609).  (3)  4  Eep.  36. 

(2)  2  Stark.  98. 
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CATHERINE   ROBINS,   Executrix    of  Thomas  iJst. 

Robins,   v,   BRIDGE.  Exch.of 

Pleas 
(3  Meeson  &  Welsby,  114—120 ;   S.  C.  M.  &  H.  357 ;    7  L.  J.  (N.  S.)  Ex.  49 ; 

6  Dowl.  P.  C.  140.)  L  ^^*  -• 

The  attorney  in  a  cause  is  not  personally  liable  to  a  witness  whdm  he 
subpoanas  to  give  evidence  in  a  cause,  for  his  expenses  of  attendance. 

This  was  an  action  against  the  defendant,  an  attorney,  to  recover 
the  amount  of  the  expenses  incurred  by  the  plaintiff's  testator  in 
attending  to  give  evidence  pursuant  to  a  subpoena  served  on  him  by 
the  defendant,  in  a  cause  of  House  v.  Leakey^  tried  at  the  Taunton 
Spring  Assizes  in  1880,  in  which  the  defendant  was  attorney  for 
the  then  defendant.  The  defendant  paid  the  sum  of  8Z.  into  Court 
to  cover  certain  charges  in  the  bill  of  particulars  for  postage  of 
letters,  &c.,  and  pleaded  non  assumpsit  as  to  the  residue.  It 
appeared,  on  the  trial  before  the  under-sheriff  of  Somersetshire, 
that  the  subpoena  served  on  the  defendant  stated  the  name  of  the 
cause,  but  did  not  state  for  which  party  the  plaintiff  was  required 
to  give  evidence,  the  blank  for  the  word  "  defendant "  not  being 
filled  up.  *The  plaintiff  proved  his  attendance  pursuant  to  the  L  '^s  ] 
subpoena,  and  had  a  verdict  for  lOZ.  damages,  subject  to  a  motion 
for  a  nonsuit,  on  the  ground  that  the  defendant  was  not  liable  in 
law,  but  that  the  action  ought  to  have  been  brought  against  the 
party  in  the  cause  on  whose  behalf  the  evidence  was  given. 

In  Michaelmas  Term,  1886,  a  rule  nisi  for  a  nonsuit  was  obtained 
accordingly,  against  which,  in  Easter  Term, 

Erie  and  Bere  showed  cause : 

The  authorities  show,  that  if  by  the  known  course  of  business 
it  appears  that  the  attorney  means  to  make  himself  liable,  even 
though  he  expressly  contracts  as  attorney,  he  is  personally  liable : 
Ex  parte  Hartoppii),  Foster  v.  Blakelock  {2).  Suppose  the  party 
in  the  cause,  when  he  employs  the  attorney,  advances  money  to 
pay  the  whole  outlay,  is  the  witness  to  sue  the  party,  and  not  the 
attorney,  who,  as  against  his  client,  ought  to  have  paid  the  witness 
beforehand  ?  It  would  be  hard  upon  the  party  if  the  witness  might 
turn  round  upon  him  and  refuse  to  give  his  evidence  in  such  a 
case.  And  the  attorney  may  in  all  cases,  if  he  thinks  fit,  obtain 
advances  from  the  client  sufficient  for  the  conduct  of  the  cause: 

(1)  12  Ves.  349.  (2)  29  E.  R.  258  (5  B.  &  0.  328;  8 

DowL  &  Ey.  48). 
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ixoBTss  Van  Sandan  v.  Broinie  (i) ;  or  he  may  state  in  express  terms  that 
Bridge,  ^^  contracts  only  as  agent,  and  that  the  witness  is  to  look  to  the 
party  himself.  In  Hallct  v.  Mears  (2),  where  the  party  was  held 
liable  to  the  witness,  there  was  evidence  of  an  express  promise  by 
the  defendant  to  pay  him  his  expenses.  Bowles  v.  Johnson  (3)  was 
the  case  of  an  attachment,  and  does  not  therefore  bear  upon  the 
present.  It  has  been  held  that  an  attorney  may  charge  in  his  bill 
of  costs  for  money  paid  to  a  stationer  for  the  preparaition  of  briefs : 
[  ♦116  ]  Wildhore  v.  Bryan  (4).  The  *service  of  the  subpoena  is  equally  for 
the  benefit  of  his  client.  The  attorney  is  prima  facie  liable.  This 
was,  in  truth,  in  the  nature  of  a  contract  with  an  agent  who  does 
not  disclose  the  name  of  his  principal,  inasmuch  as  the  subpoena 
did  not  state  for  whom  the  party  was  to  attend.  It  is  consistent 
with  the  client's  being  ultimately  liable  that  the  attorney  should  be 
primarily  so. 

Sir  JV.  Follett,  and  Bompas,  Serjt.,  contra  : 

It  is  clear  the  plaintiff  knew  that  the  defendant  was  attorney  for 
the  party  for  whom  he  attended  and  gave  the  evidence  :  the  argu- 
ment, therefore,  that  this  is  the  case  of  an  undisclosed  principal, 
has  no  application.  The  question  then  is,  does  an  attorney,  when 
he  undertakes  a  cause,  undertake  to  expend  everything  necessary 
for  the  conduct  of  it,  and  to  look  to  the  client  for  re-payment?  It 
is  submitted  that  is  not  the  law.  Originally,  an  attorney  had  no 
connexion  with  the  Courts,  but  was  merely  an  agent,  appointed  by 
another  party  to  act  or  appear  for  him.  The  word  attorney  {attar- 
iiaius)  signifies  no  more.  By  the  statute  4  Hen.  JV.  c.  18,  attorneys 
were  brought  under  the  control  of  the  Courts;  but  that  statute 
imposed  no  personal  responsibilities  upon  them;  and  the  effect 
of  all  later  statutes  has  been  only  to  place  them  under  certain 
restraints,  but  not  to  affect  their  responsibilities  to  individuals. 
In  their  very  character  they  are  agents,  and  not  principals ;  and 
all  the  proceedings  are  still  conducted  in  the  name  of  the  party. 
The  subpoena  itself  would  be  bad  if  it  were  not  to  appear  in  a  given 
cause,  and  for  a  particular  party.  No  doubt,  the  attorney  may  act 
on  his  own  account,  and  make  himself  personally  responsible ;  and 
the  question  in  all  the  cases  has  been,  whether  he  actually  intended 
to  undertake  personally.  They  show,  that  unless  he  does  so  under- 
take, he  is  not  liable.     Here  there  is  nothing  beyond  the  mere  fact 

(1)  35  R.  R.  571  (9  Bing.  402;   2  (3)  1  Bl.  36. 
Moore  &  Scott,  543).  (4)  8  Price,  677. 

(2)  n  ^,  R.  296  (13  East,  15). 
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of  his  subpoenaing  the  witness,  which  is  strictly  part  of  his  duty  as  Robins 
agent.  The  attorney  *has  a  known  profit  for  drawing  the  briefs ;  .bridge. 
of  course,  therefore,  he  must  pay  the  stationer.  The  preparation  [  *ii7  ] 
of  the  brief  includes  the  paper,  the  writing,  &c. ;  he  undertakes, 
therefore,  to  provide  these  materials,  as  means  whereby  to  receive 
that  profit.  He  does  not  act  as  an  agent  in  purchasing  those 
articles,  but  buys  them  for  himself,  as  subsidiary  to  his  own  profit. 
The  same  observation  applies  to  the  agent  in  town ;  he  is  the  sub- 
agent  of  the  attorney  in  the  country,  and  represents  him  only ;  the 
latter  makes  the  same  charges  against  his  client  which  the  agent 
makes  against  him.  This,  also,  is  an  employment  subsidiary  to 
that  of  the  attorney  in  the  country.  The  case  of  Scrace  v.  Whit- 
tincfton  (i)  falls  within  this  principle.  Foster  v.  Blakelock  and 
Ex  parte  Ilartopp  are  cases  where  the  attorney  made  himself 
expressly  liable.  If,  indeed,  the  attorney  undertakes  all  the  busi- 
ness of  the  suit,  and  agrees  to  pay  all  the  money,  and  to  look  to 
his  client,  he  makes  himself  a  principal,  and  is  liable  to  all  the 
parties  with  whom  the  sub-contracts  are  made.  Hallet  v.  Mears 
is  an  authority  in  favour  of  the  defendant.  The  only  question 
there  was,  whether  the  party  was  liable,  when  the  witness  went  to 
the  trial,  but  gave  no  evidence :  but  there  was  no  suggestion  that 
the  attorney  was  liable.  In  Ilartop  v.  Juckea  (2),  and  Hart  v. 
White  (3),  it  was  held,  that  the  solicitor  under  a  commission  of 
bankruptcy  is  not  liable  in  the  first  instance  to  the  messenger 
whom  he  nominates,  because  the  messenger  knows  that  he  is  not 
a  principal.  In  Buirell  v.  Jones  (4),  the  attorneys  of  a  bankrupt 
tenant  were  held  personally  liable  on  a  written  undertaking  given 
by  them,  *'as  solicitors  to  the  assignees,"  to  pay  the  landlord  his 
rent.  But  if  an  attorney  y^ere  prima  facie  liable,  the  cases  decided 
on  special  grounds  never  could  have  arisen. 

(Alderson,  B.  :    You  *do  not  advert  to  the  class  of  cases  by       [  •lis  ] 
which  an  attorney  is  bound  to  go  on  with  the  cause. 

Parke,  B.,  referred  to  Hair  is  v.  Oshourn  (5).  His  Lordship 
stated  also,  that  a  case  similar  to  the  present  was  tried  before  him 
in  1832,  in  which  he  nonsuited  the  plaintiff,  and  the  case  was 
not  moved.)  ^nr.  adr.  vult. 

(1)  2  B.  &  C.  11 ;  3  Dowl.  &  Ey.  (3)  Holt,  N.  P.  376. 

195.  (4)  22  K.  R.  296  (3  B.  &  Aid.  47). 

(2)  2  Moore  &  Scott,  438.  (5;  39  H.  R.  872  (2  Or.  &  M.  629). 


684  1887.    EX.    3  MEE.  &  W.  118—119.  [r.r. 


BoBiNs  In    the    present    Term,    the    judgment    of     the    Goubt    was 

Bridge,      delivered  by 


Lord  Abingbr,  C.  B.  : 

The  question  in  this  case  is,  whether  an  attorney,  who  has 
caused  a  witness  to  be  subpoenaed,  without  any  express  contract, 
and  without  any  circumstances  from  which  a  special  contract  can 
be  inferred,  is  liable  to  be  sued  by  the  witness  for  his  expenses  at 
the  trial.  The  importance  of  the  question  induced  the  Court  to 
take  some  time  for  consideration,  as  no  instance  has  yet  occurred 
of  any  decision  in  banc,  as  far  as  we  are  informed,  though  there 
was  a  case  of  a  somewhat  similar  complexion  to  this  tried  before 
my  brother  Parke,  who  nonsuited  the  plaintiff,  at  Guildhall,  but 
it  was  never  brought  before  the  Court.  In  the  case  of  Hallet  v. 
Mears  (i),  which  was  an  action  by  a  witness  against  the  party, 
there  was  evidence  of  a  promise  by  the  defendant  when  the  subpoena 
was  served.  In  the  case  of  Scrace  v.  Whittiyigton  (2)  and  Jones  v. 
Brown  (3),  which  were  actions  by  one  attorney  against  another 
attorney  for  business  done  at  his  request,  there  was  evidence  of  a 
course  of  dealing,  and  of  usage,  from  which  a  contract  was 
inferred.  This  is  the  first  case  in  which  the  question  has  arisen 
whether  there  is  an  implied  contract  to  pay  the  expenses  of  a 
[  'lis  1  witness,  by  the  attorney  or  agent  by  whom  he  *has  been  subpoenaed. 
It  is  sufficient  for  the  decision  in  this  case  to  say  that  there  is  no 
impUed  contract  by  the  attorney  to  pay  the  witness.  The  attorney 
is  known  merely  as  the  agent — the  attorney  of  the  principal,  and 
is  directed  by  the  principal  himself.  The  agent,  acting  for  and  on 
the  part  of  the  principal,  does  not  bind  himself,  unless  he  offers  to 
do  so  by  express  words ;  he  does  not  make  himself  liable  for  any 
thing,  unless  it  is  for  those  charges  which  he  is  himself  bound  to 
pay,  and  for  which  he  makes  a  charge.  If,  therefore,  he  employs 
a  stationer  to  do  anything  for  which  he  makes  a  charge,  he  is 
liable,  as  he  is  for  the  fees  of  the  officers  of  the  Court ;  for  these 
are  ready-money  transactions,  for  which  the  person  engaged  in  the 
business  of  the  Court  is  liable ;  for  it  cannot  be  presumed  that  the 
client  would  authorize  him  to  pledge  his  credit  where  no  credit  is 
given  (4).  It  is  known  the  marshal  does  not  receive  his  fees  from 
the  party,  but  on  the  contrary  from  the  attorney,  who  is  daily 

(1)  12  R.  R.  296  (13  East.  15).  (4)  See  tliis  passage  cited  and  applied 

(2)  2  B.  &  C.  11.  by  Cleasby,  B.  in  Lanyridge  v.  Lynch 

(3)  6  B.  &  C.  208.  (1876)  34  L.  T.  (N.  S.)  695,  696.— R.  C. 
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practising  there,  and  who  is  bound  to  pay,  and  not  his  client.  But 
in  the  case  of  a  witness,  it  is  different ;  he  has  no  course  of  dealing 
with  the  attorney ;  he  knows  it  is  for  the  party  that  he  is  to  give 
evidence ;  his  obligation  is  to  the  party,  and  if  he  fails  to  attend,  it 
is  to  the  party's  loss.  By  the  6  Eliz.  c.  9,  s.  12,  he  may  demand  a 
reasonable  sum  for  his  expenses  before  he  leaves  home,  if  he  lives 
at  a  distance,  or  on  his  auhpcena  being  served,  and  he  may  refuse 
to  attend  unless  those  expenses  are  paid ;  and  if  he  is  unwilling  to 
accept  the  undertaking  of  the  party,  he  may  waive  his  right  on 
receiving  an  undertaking  from  the  attorney;  but  if  he  does  not 
get  it  before  the  trial,  or  gives  his  evidence  in  Court  without  the 
undertaking,  no  contract  can  be  implied  afterwards  by  the  agent, 
who  has  no  interest  in  his  attending,  and  cau  make  no  professional 
charge  for  what  may  be  called  his  expenses.  Therefore,  as  it  must 
be  presumed  that  the  parties  are  aware  of  the  law  which  obliges  the 
party  in  the  cause  to  furnish  the  witness  with  *his  expenses,  either 
to  be  paid  at  the  time  of  serving  the  auhpcena  or  before  he  leaves 
home,  if  without  this  he  chooses  to  give  his  evidence,  there  is 
nothing  to  bind  the  attorney,  either  express  or  implied.  On  these 
facts  we  think  there  is  no  implied  contract,  and  the  rule  [for  a 
nonsuit  must  be  made  absolute] . 


Robins 

V, 
BfilDOE. 


[  •120  ] 


KOBEKTS   V.  HUMBY(l). 

(3  Meeson  &  Welsby,  120—127 ;  S.  C.  M.  &  H.  331 ;  7  L.  J.  (N.  S.)  Ek.  45 ; 

6  Dowl.  P.  C.  82.) 

Where  the  want  of  jurisdiction  of  an  inferior  Court  appears  on  the  face 
of  the  process,  the  Court  will  grant  a  prohibition  after  sentence. 

Semhle,  that  it  will  also  grant  it,  though  the  want  of  jurisdiction  does  not 
so  appear,  when  the  party  has  had  no  opportunity  of  applying  earlier  to  the 
superior  Court,  and  has  not  acquiesced  in  the  proceedings. 

On  a  former  day  in  this  Term,  a  rule  had  been  obtained  by 
Kelly,  calling  upon  the  Commissioners  of  the  Court  of  Bequests  for 
the  city  of  Bath  to  show  cause  why  a  writ  of  prohibition  should  not 
issue  to  the  said  Commissioners,  prohibiting  them  from  proceeding 
in  the  above  cause  in  the  said  Court  of  Bequests.     It  appeared  from 

(1)  Cited  in  opinion  of  Willes,  J.,  by    Pollock,  B.,  in  Beg,   v.  Shrop^ 

before  House  of  Lords  in  Mayor  of  shire   County   Court   Judge    (1887)  20 

London  v.  Cox  (1867)  L.  E.  2  H.  L.  Q.  B.  D.  242,  247,  57  L.  J.  Q.  B.  143, 

239,  282,  36  L.  J.  Ex.  225,  243;  and  146.— E.  C. 


1837. 

Exch.  of 
Pleat, 

[120] 
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Roberts  the  aflSdavit  on  which  the  rule  was  obtained,  that  Humby  was  a 
.  Humby.  householder  of  Bath,  and  that  his  name  was  on  the  list  of  persons 
entitled  to  vote  in  the  election  of  members  of  Parliament  for  the 
city  of  Bath;  and  that  he  had  objected  to  the  name  of  Roberts 
being  retained  on  the  same  list  of  voters,  by  virtue  of  the^  &  3 
Will.  IV.  c.  45;  that  Roberts  attended  before  the  revising 
barristers  at  their  Court,  when  the  objection  was  disallowed,  and 
his  name  retained  on  the  list.  The  affidavit  then  stated,  that  ou 
the  7th  of  October  last  a  summons,  of  which  the  following  is  a 
copy,  was  left  at  his  house  in  Avon  Street:  "To  James  Humby, 
Avon  Street,  yeoman."  (After  setting  forth  the  title  of  the  Court, 
it  proceeded,)  **You  are  hereby  summoned  personally  to  appear 
before  the  Commissioners  of  the  said  Court,  to  be  held  on 
Wednesday,  the  11th  of  October  instant,  precisely  at  ten  o'clock 
in  the  forenoon,  in  the  Guildhall  of  the  city  of  Bath,  to  answer  a 
demand  made  against  you  by  WilliaBi  Prowling  Roberts,  for  the 
sum  of  lOs.,  for  attendance  on  the  2nd  day  of  October  instant,  on 

[  *J2#]  your  notice,  at  the  Revising  Barristers'  Court,  and  not  to  *depart 
from  the  said  Court  without  leave :  hereof  fail  not.  Dated  the  7th 
day  of  October,  1837.*'  The  affidavit  further  stated,  that  the 
matter  came  on  for  hearing  at  the  Guildhall,  on  Wednesday,  the 
18th  of  October,  when  the  defendant  Humby  attended,  and  objected 
to  the  jurisdiction  of  the  Commissioners:  that,  after  much  discus- 
sion, a  majority  of  the  Commissioners  ultimately  decided  that  they 
would  take  cognizance  of  the  case,  and  adjudged  in  favour  of  the 
plaintiff's  claim ;  and  that  on  the  20th  of  October,  the  following 
order  was  delivered  to  Humby  : 

**  To  James  Humby,  Avon  Street,  yeoman, 

I    William  Prowling  Roberts^  plaintiff, 
"Between  \  and 

James  Humby,  defendant. 

''  At  the  Court  of  Requests  for  the  city  of  Bath  and  the  liberties 
thereof,  &c.,'*  (setting  forth  the  title  of  the  Court,)  "held  on 
Wednesday,  the  18th  day  of  October,  1837,  in  the  Guildhall  of  the 
city  of  Bath.  It  was  ordered  that  the  defendant  do  pay  to  the 
plaintiff  the  sum  of  ten  shillings  for  his  debt,  with  the  further  sum 
of  three  shillings  and  five-pence  for  his  costs  adjudged  to  him  in 
this  cause,  on  or  before  Monday,  the  20th  day  of  November  next ; 
and  upon  failure  of  making  such  payment,  execution  will  be  awarded 
for  the  said  debt  and  costs,  together  with  further  costs." 
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Against  the  above  rule —  Roberts 

r. 

HUMBY. 

The  Attorney-General  now  showed  cause : 

This  prohibition  ought  not  to  issue,  on  two  grounds :  First,  an 
application  cannot  be  made  for  a  prohibition  after  sentence,  unless 
the  want  of  jurisdiction  appears  on  the  record  of  the  sentence. 
2ndly,  the  Bath  Court  of  Requests  had  jurisdiction  in  the  present 
case.  First,  no  want  of  jurisdiction  appears  here  upon  the  face  of 
the  summons  and  sentence,  (which  must  be  taken  together),  and 
therefore  *the  application  is  too  late:  Ricketts  v.  Bodenham  (i).  [♦122] 
The  general  rule  of  law  is  there  stated,  and  the  cases  collected 
in  the  argument  (2),  that,  sentence  having  been  pronounced,  no 
prohibition  can  issue,  unless  upon  the  face  of  the  proceedings 
there  be  no  jurisdiction.  There  is  no  exception  to  that  rule.  By 
the  Bath  Court  of  Requests  Act,  45  Geo.  III.  c.  67,  (local  and 
personal,  public,)  that  Court  has  cognizance  in  all  actions  of  debt. 
It  may  be  said  that  this  is  not  a  debt.  The  summons  is  ''to 
answer  a  demand  against  you  by  W.  P.  Roberts,  for  the  sum  of 
10s.  for  attendance  on  the  2nd  day  of  October  instant,  on  your 
notice,  at  the  Revising  Barristers'  Court."  The  sentence  is  dis- 
tinctly for  a  debt.  It  says,  ''It  is  ordered  that  the  defendant  do 
pay  to  the  plaintiff  the  sum  of  lOs.  for  his  debt,  and  Ss.  5d.  for 
his  costs."  If  it  had  appeared  clearly  from  the  summons  that  it 
was  not  a  debt,  then  it  might  be  said,  that  though  the  sentence 
stated  it  to  be  a  debt,  yet  the  other  proceedings  showed  it  was  not. 
But  what  is  stated  on  the  summons  may  well  be  a  debt,  for  it  may 
be  taken  that  Roberts  had  attended  as  a  witness,  and  claimed  lOs. 
as  a  remuneration  for  his  loss  of  time ;  therefore  it  might  well  be 
for  a  debt;  and  coupling  the  sentence  with  the  summons,  that 
showed  it  was  for  a  debt,  and  therefore  that  the  Court  had 
jurisdiction.  Then,  is  there  any  distinction  between  the  Bath 
Court  of  Requests  and  any  other  inferior  Court  ?  In  Poe^s  case  (3) 
it  was  held  that  a  prohibition  could  not  issue  to  a  court-martial, 
after  its  sentence  had  been  ratified  by  the  King,  and  carried  into 
execution. 

(Lord  Abingbr,  C.  B.:  The  principle  of  the  rule  seems  to   be 
this, — that  if  you  wait  and  take  the  chance  of  a  sentence  in  your 

(1)  43  R.  R.  384  (4  Ad.  &  El.  433 ;  (3)  39  R.  R.  621  (5  B.  &  Ad.  681 ;  2 
G  Nev.  &  Man.  170).                                   Nev.  &  Man.  636). 

(2)  4  Ad.  &  El.  436. 
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Roberts     favour,  you  cannot  afterwards  object  to  the  jurisdiction,  unless  it 
iiuMBT.      appears  on   the  face  of  the  proceedings  that  the  Court  had  no 
jurisdiction. 

[  123  ]  Aldbrson,    B.  :     If    the   superior   Courts  have  jurisdiction   to 

restrain  the  proceedings  of  inferior  Courts,  there  must  of  necessity 
and  common  sense  be  some  power  to  restrain  the  inferior  Courts 
from  proceeding  upon  a  sentence  passed  when  the  superior  Courts 
are  not  sitting,  and  when  no  application  can  be  made  to  them ; 
otherwise  they  might  commit  any  injustice,  however  great,  and 
could  not  be  stopped  or  prevented  from  doing  so.) 

There  is  no  distinction  whether  the  cause  is  commenced  and 
prosecuted  in  or  after  term ;  and  the  rule  is  express,  that  after 
sentence  there  can  be  no  prohibition,  except  where  the  want  of 
jurisdiction  appears  on  the  face  of  the  proceedings. 

Secondly,  this  Court  had  jurisdiction.  This  case  is  clearly 
distinguishable  from  Soames  v.  Rawlings  (i),  for  this  Bath  Court 
has  a  more  extensive  jurisdiction  than  the  Westminster  Court  of 
Bequests.  The  facts  in  that  case  were  nearly  similar  to  the  present, 
and  it  was  there  decided  that  no  debt  was  incurred  in  such  a  case. 

(Lord  Abingbr,  C.  B.  :  The  Court  were  of  opinion  in  that  case 
that  you  could  not  turn  that  which  might  be  the  subject-matter  of 
an  action  of  tort  into  a  debt.) 

The  plaintiff  here  applies  for  a  compensation  for  loss  of  time, 
and  though  this  may  not  be  considered  strictly  as  a  debt,  yet  it  is  a 
cause  founded  on  a  quantum  meruit,  and  is  within  the  provisions 
of  this  Actk  It  must  be  admitted  that  this  Act,  45  Geo.  III.  c.  67, 
is  very  loosely  drawn,  but  the  words  of  it  are  large  enough  to 
embrace  this  question.  By  the  16th  section  the  Commissioners 
have  power  to  determine  all  disputes  and  differences  between 
party  and  party,  for  any  sum  not  exceeding  lOZ.,  '*  in  all  actions  or 
causes  of  debt,  whether  such  debts  shall  arise  from  any  bond,  bill, 
or  specialty  for  payment  of  money  only,  or  any  promissory  note  or 
inland  bill  of  exchange,  or  for  rent  upon  leases,  articles,  minutes ; 
[  *124  ]  *and  in  all  causes  of  assumpsit  and  insiimil  computasset;  and  in  all 
causes  or  actions  of  trover  and  conversion,  and  in  all  causes  or 
returns  (2)  founded   upon  a  quantum  meruit;   and  in  all   causes 

(1)  2  Cr.  M.  &  B.  744.  (2)  So  in  the  Act:   it  must  be  a 

misprint  for  *'  actions." 
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or  actions  of  trespass  or  detinue  for  goods  and  chattels  taken  or      Roberts 
detained."     So  that  the  words  are  very  extensive,  and  give  juris-      humby. 
diction — first,  in  actions  of  contract — then  in  actions  of  tort — then 
in  actions  of  trespass  or  detinue. 

(Lord  Abingbr,  C.  B.  :  No  action  of  tort  is  mentioned  except 
trover  and  conversion.) 

This  is  a  cause  of  action  founded  on  a  quantum  meruit!  The 
17th  section  illustrates  the  meaning  of  the  16th,  in  setting  forth 
the  cases  which  are  not  included  in  the  Act,  such  as  where  the  title 
to  any  lands,  or  on  any  debt  where  the  title  of  the  freehold  or  lease 
for  years  shall  come  in  question,  &c. ;  but  the  cause  of  complaint 
now  under  consideration  is  not  excluded.  There  is  also  another 
section,  which  is  important  as  showing  that  the  proceedings  in  the 
Court  below  are  final,  and  cannot  be  removed,  and  will  prevent  this 
Court  from  interfering.  The  47th  section  enacts,  that  no  action  or 
suit  which  shall  be  commenced  or  prosecuted  in  the  said  Court  of 
Requests  shall  be  removed  into  any  superior  Court  by  certioran  or 
any  other  writ  or  process  whatsoever,  **  but  every  such  decree  and 
judgment  shall  be  final  and  conclusive  between  the  parties  to  all 
intents  and  purposes  whatsoever."  If  the  Court  below  has  acted 
corruptly,  the  proper  remedy  is  a  criminal  information ;  but  if  they 
are  acting  bond  fide,  this  Court  has  not  power  to  interfere  with  them, 
unless  they  inquire  concerning  demands  exceeding  ten  pounds. 

Kelly,  contra,  was  stopped  by  the  Court. 

Lord  Abingbr,  C.  B.  : 

This  case  has  been  very  ingeniously  argued,  but  I  am  of  opinion 
that  the  rule  for  a  ^prohibition  must  be  made  absolute.  In  the  [  *125  ] 
first  place,  a  comparison  was  made  between  this  case  and  the 
proceedings  in  Ricketts  v.  Bodenham  (i)  in  the  Ecclesiastical  Courts; 
but  that  case  is  not  analogous,  as  there  the  Ecclesiastical  Court  not 
only  had  jurisdiction,  but  it  was  confined  to  their  jurisdiction.  It 
has  no  analogy  to  the  case  of  an  inferior  Court.  In  inferior  Courts 
a  jurisdiction  must  be  shown,  it  will  not  be  presumed  :  2  Bac.  Abr. 
Courts,  D.  3  &  4.  Here,  upon  the  face  of  the  proceedings,  there  is 
a  want  of  jurisdiction.  The  summons  states  no  other  foundation 
for  a  claim  of  debt  than  that  Boberts  attended  before  the  revising 

(1)  43  £.  B.  384  (4  Ad.  &  El.  433). 
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Roberts  barrister,  in  consequence  of  a  notice  that  his  vote  would  be 
Hum  BY.  disputed.  The  attendance  upon  that  notice  does  not  constitute  a 
debt.  Then,  does  the  Act  of  Parliament  extend  to  this  case  ?  It 
must  be  construed  strictly,  as  it  gives  powers  to  a  Court  of  inferior 
jurisdiction.  We  cannot  give  to  the  words  of  the  16th  section  the 
sense  contended  for.  I  cannot  pretend  to  say  what  is  the  meaning 
of  the  words  in  the  latter  part  of  the  clause  as  to  the  quantum 
meruit.  It  is  enough  to  say  that  they  cannot  be  construed  into  an 
action  of  debt  for  attending  before  the  revising  barrister,  though 
the  parties  be  vexatiously  taken  there.  Next,  it  is  said  that,  by  the 
47th  section,  their  jurisdiction  is  final,  and  our  power  of  interference 
is  taken  away;  but  the  jurisdiction  of  the  superior  Courts  cannot 
be  taken  away  without  express  words.  That  section  says  there 
shall  be  no  certioran ;  but  that  does  not  apply  to  cases  of  prohibi- 
tion, which  is  not  to  remove  the  cause,  but  to  restrain  the  inferior 
Court  from  proceeding.  It  therefore  is  not  necessary  to  decide 
whether  an  application  after  sentence  is  too  late,  unless  a  defect  in 
the  proceedings  appears  upon  the  face  of  the  sentence,  as  here  we 
are  clearly  of  opinion  that  a  want  of  jurisdiction  does  appear. 

[  12G  ]        Parke,  B.  : 

I  entirely  agree  in  opinion  with  the  Lord  Chief  Baron  that  the 
rule  must  be  absolute,  on  the  ground  that,  connecting  the  summons 
with  the  sentence,  a  want  of  jurisdiction  appears.  If  it  had  not,  I 
should  have  wished  to  consider  the  question,  whether  this  Court 
could  interfere  after  sentence.  In  Buggin  v.  Bennett  (i).  Lord 
Mansfield  says :  '^  If  it  appears  upon  the  face  of  the  proceedings 
that  the  Court  below  have  no  jurisdiction,  a  prohibition  may  be 
issued  at  any  time  either  before  or  after  sentence ;  because  all  is 
a  nullity ;  it  is  coram  non  judice.  But  where  it  does  not  appear 
upon  the  face  of  the  proceedings,  if  the  defendant  below  will  lie  by, 
or  suffer  that  Court  to  go  on  under  an  apparent  jurisdiction,  as 
upon  a  contract  made  at  sea,  it  would  be  unreasonable  that 
this  party,  who,  when  defendant  below,  has  thus  lain  by  and 
concealed  from  the  Court  below  a  collateral  matter,  should  come 
hither  after  sentence  against  him  there,  and  suggest  that  collateral 
matter  as  a  cause  of  prohibition,  and  obtain  a  prohibition  upon  it, 
after  all  this  acquiescence  in  the  jurisdiction  of  the  Court  below." 
It  is  put  entirely  on  the  ground  of  acquiescence.  If  it  had  been 
necessary,  I  should  have  wished  to  consider  whether  a  party  is 

(1)  4  Burr.  2037. 
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to  be  bound  by  the  judgment  of  an  inferior  Court,  where  he  has      Roberts 
had  no  opportunity  to  dispute  its  jurisdiction  ;  but  here  it  appears      humby. 
the  Court  had  no  jurisdiction  over  a  claim  of  this  kind,  which  is 
not  within  either  of  the  classes  of  action  set  forth  in  the  16th  section. 

BoLLAND,  B.,  concurred. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  It  is  quite  clear  upon  the  face  of  the 
proceedings,  that  there  was  a  want  of  jurisdiction.  If  it  were  not,  I  [  'is?  ] 
own  I  should  have  *thought,  under  the  circumstances  of  this  case, 
that  this  Court  would  have  had  a  right  to  interfere.  I  think  a  writ  of 
prohibition  may  be  granted  even  after  execution.  All  the  cas^ 
where  it  has  been  held  otherwise  will  be  found  to  have  turned  on  the 
acquiescence  of  the  party.  In  Coke's  Inst,  title  Articuli  Cleri  (i),  the 
objection  is  thus  stated  :  "  As  touching  the  time  when  prohibitions 
are  granted,  it  seemeth  strange  to  us  that  they  are  not  only  granted 
at  the  suit  of  the  defendant  in  the  Ecclesiastical  Court  after  his 
answer,  (whereby  he  aflSrmeth  the  jurisdiction  of  the  said  Court, 
and  submitteth  himself  unto  the  same),  but  also  after  all  allegations 
and  proofes  made  on  both  sides,  when  the  cause  is  fully  instructed 
and  furnished  for  sentence ;  yea,  after  sentence,  y^a,  after  two  or 
three  sentences  given,  and  after  execution  of  the  said  sentence  or 
sentences,  and  when  the  party  for  his  long  continued  disobedience 
is  laid  in  prison  upon  the  writ  of  excommunicato  capiendo,''  And 
then  the  answer  is,  "  Prohibitions  by  law  are  to  be  granted  at  any 
time  to  restrain  a  Court  to  intermeddle  with  or  execute  any  thing, 
which  by  law  they  ought  not  to  hold  plea  of :  and  they  are  much 
mistaken  that  maintain  the  contrary."  And  again,  **And  the 
King's  Courts  that  may  award  prohibitions,  being  informed,  either 
by  the  parties  themselves  or  by  any  stranger,  that  any  Court, 
temporal  or  ecclesiastical,  doth  hold  plea  of  that  (whereof  they 
have  not  jurisdiction),  may  lawfully  prohibit  the  same,  as  well  after 

judgment  and  execution  as  before." 

Rule  absolute^ 
(1)  2  Coke's  Inst.  602. 
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1837.  HOLTON   V.  GUNTRIP. 

Erch.  of  (3  Meeson  &  Welsby,  145—146 ;  S.  C.  M.  &  H.  324 ;  6  Dowl.  P.  C.  130.) 

*  The  sheriff  is  not  entitled  to  relief  under  the  Interpleader  Act,  where, 

*-         -'  having  gone  to  the  premises  of  the  defendant  to  take  his  goods  under  a  y?. 

/a.,  he  has  withdrawn  without  seizing  them,  on  notice  of  an  adverse  claim, 
and  has  not  the  goods  in  his  possession  when  he  applies  to  the  Court. 

This  was  a  sheriff 's  interpleader  rule.  It  appeared  from  the 
affidavits  that  the  sheriff  had  gone  to  the  defendant's  premises, 
in  order  to  levy  upon  his  goods  under  a  Ji.  fa.,  but,  on  a  claim 
being  set  up  to  them,  had  withdrawn  from  the  premises  without 
making  any  actual  seizure. 

R.  Gumey,  for  the  execution  creditor,  cited  Braine  v.  Hunt  (i), 
as  an  authority  to  show,  that,  as  the  goods  had  never  been  actually 
in  the  sheriff's  hands,  he  was  not  entitled  to  relief  under  the 
Interpleader  Act  (2). 

Dowling,  for  the  sheriff,  contended  that  the  6th  section  of  the 
Act  provided,  not  only  for  the  case  of  goods  actually  seized,  but 
also  for  the  case  where  there  had  been  an  intention  to  take  them  in 
execution;  the  words  being,  ''that,  when  any  such  claim  shall  be 
made  to  any  goods  or  chattels  taken,  or  intended  to  be  taken,  in 
execution  under  such  process,  &c.,  it  shall  and  may  be  lawful  to 
and  for  the  Court  from  which  such  process  issued,  on  application 
of  such  sheriff  or  other  officer,  made  before  or  after  the  return  of 
such  process,  and  as  well  before  as  after  action  brought  against 
such  sheriff  or  other  officer,  to  call  before  them  by  rule  of  Court," 
&c.  &c.  So  that  the  Act  enabled  the  sheriff  to  apply  either  where 
the  goods  were  taken  or  intended  to  be  taken,  and  either  before  or 
after  the  return  of  the  process. 

Lord  Abinger,  C.  B.  : 

The  sheriff  withdrew  on  a  claim  being  set  up  to  the  goods. 
He  does  not  come  to  the  Court,  therefore,  intending  to  take  the 
goods ;  he  has  exercised  his  own  judgment  upon  it,  and  forborne 
[  *U6  ]  to  take  *them.  The  latter  provision  referred  to  was  intended 
to  apply  to  cases  where  the  sheriff  might  obtain  time  to  make 
his  return. 

Parkb,  B.,  concurred. 

(1)  2  Cr.  &  M.  418.  (2)  See  now  E.  S.  0.   Ord.  LVII., 

r.  1.— R.  0. 
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Aldebson,  B.  :  Holton 

r. 

The  statute  was  framed  to  get  rid  of  the  diflBiculties  that  existed  Guntbip. 
in  affording  the  sheriff  relief  in  a  court  of  equity.  But  there  is  no 
instance  of  an  interpleader,  where  the  sheriff  had  not  possession  of 
the  goods,  and  was  therefore  unable  to  deliver  them  either  to  one 
party  or  the  other.  How  can  we  bar  the  claimant  here,  if  he  runs 
away  with  the  property  ?  ^^^  discharged,  with  costs. 


DIXON  AND  Another  v.  FLETCHER  (1).  isa?. 

(3  Meeson  &  Welsby,  146—149.)  m^,of 

Aflsumpsit.  The  declaration  stated  that  the  defendant,  carrying  on  -?**«*. 
business  at  Liyerpool,  sent  and  deliyered  to  the  plaintiffs,  carrying  on  [  ^^^  1 
business  at  New  Orleans,  an  order  to  purchase  cotton  for  the  defendant, 
yiz.,  if  they,  the  plaintiffs,  could  purchase  cotton  at  such  price  as  to  stand 
in,  laid  down  in  Liverpool,  all  charges  included,  Liverpool  fair  9^.  per  lb., 
good  fair  lOcf.  per  lb.,  then  the  plain tifiGs  were  to  pui'chase  cotton  to  the 
extent  of  200  bales,  and  if  at  \d.  per  lb.  under  those  prices,  300  bales ;  if 
at  \d,  per  lb.  under  those  prices,  400  bales ;  and  to  draw  bills  of  exchange 
on  the  defendant  for  the  amount  of  the  price.  The  declaration  then  averred 
that  the  plaintiffs  accepted  the  order,  and  promised  to  perform  all  things 
therein  contained  to  be  by  them  performed,  and  in  consideration  of  the 
premises  the  defendant  promised  to  accept  and  receive  the  cotton  to  be 
purchased  by  the  plaintifife  in  pursuance  of  the  order,  and  to  accept  any  bill 
drawn  by  the  plaintiffs  on  the  defendant  for  the  price  of  the  cotton.  The 
declaration  then  averred  that  the  plaintiffs  did  purchase  a  large  quantity,  to 
wit,  206  bales  of  Liverpool  fair  cotton,  at  such  a  price  as  to  stand  in  9^. 
per  lb.  laid  down  im  Liverpool,  all  charges  included:  it  then  stated  the 
shipping  of  the  cotton,  that  the  plaintiffs  drew  a  bill  for  the  amount,  that 
afterwards,  to  wit,  on  &c.,  the  said  cotton  arrived  in  Liverpool,  and  then 
was  ready  to  be  delivered  to  the  defendant,  of  all  which  he  had  notice  :  and 
the  plaintiffs  afterwards,  to  wit,  on  &c.,  requested  the  defendant  to  accept 
the  said  cotton,  and  to  accept  the  said  bill  of  exchange,  which  was  then 
presented  to  the  defendant  for  acceptance.  Breach — ^that  the  defendant  did 
not  nor  would  accept  the  cotton  so  purchased,  or  any  part  of  it,  and  did  not 
nor  would  accept  the  bill,  or  pay  or  satisfy  the  plaintiffs  for  the  said  cotton: 
Held,  on  demurrer,  that  the  declaration  was  ill,  as  it  did  not  sufficiently 
uhow  that  the  plaintiffs  were  ready  and  willing  to  deliver  the  200  bales  only. 

Assumpsit.  The  declaration  stated,  that,  heretofore,  to  wit,  on 
&c.,  the  defendant,  then  carrying  on  business  at  Liverpool,  in  the 
county  of  Lancaster,  sent  and  delivered  to  the  plaintiffs,  then 
carrying  on  business  in  parts  beyond  the  seas,  to  wit,  at  New 
Orleans,  in  the  United  States  of  America,  a  certain  order  and 
direction  to  purchase  *cotton  for  the  defendant,  that  is  to  say,  if  [  'HT  ] 
they,  the  plaintiffs,  could  purchase  cotton  in  parts  beyond  the  seas, 

(1)  See  Sale  of  Gbods  Act,  1893  (56  &  57  Vict.  c.  71),  s.  30  (2).— R.  C. 
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Dixon  to  wit,  at  New  Orleans,  in  the  United  States  of  America,  at  such 
Fletcher,  pi^ice  as  to  stand  in,  laid  down  in  Liverpool,  freight,  duty,  and 
every  charge  included,  both  in  Liverpool  and  also  in  parts  beyond 
the  seas — Liverpool  fair,  9Jrf.  per  lb.,  good  fair,  lOrf.  per  lb. — then 
the  plainti£f8  were  to  purchase  cotton  to  the  extent  of  two  hundred 
bales;  and  if  at  one  farthing  per  lb.  under  the  prices  aforesaid, 
then  the  plaintiffs  were  to  purchase  three  hundred  bales ;  if  at  one 
halfpenny  per  lb.  under  the  prices  aforesaid,  then  the  plaintiffs 
were  to  purchase  four  hundred  bales ;  and  to  draw  bills  of  exchange 
on  the  defendant  for  the  amount  of  the  price  of  the  cotton  so 
purchased  as  aforesaid,  together  with  the  charges  of  the  custody 
and  shipment  thereof,  and  a  reasonable  commission  to  the  plaintiffs 
on  the  purchase  thereof ;  and  the  plaintiffs  accepted  and  received 
the  said  order  and  direction,  and  promised  to  perform  and  fulfil  all 
things  therein  contained  to  be  by  them  performed  and  fulfilled; 
and  in  consideration  of  the  premises  the  defendant  promised  to 
accept  and  receive,  at  Liverpool  aforesaid,  the  cotton  to  be  pur- 
chased by  the  plaintiffs  in  pursuance  of.  the  said  order,  and  to 
accept  any  bill  of  exchange  drawn  by  the  plaintiffs  on  the  defendant 
for  the  amount  or  price  of  the  said  cotton,  together  with  the  charges 
on  the  custody  and  shipment  thereof,  and  a  reasonable  commission 
to  the  plaintiffs  on  the  purchase  thereof ;  and  the  plaintiffs  in  fact 
say,  that,  afterwards,  and  before  the  commencement  of  this  action, 
to  wit,  on  &c.,  they,  the  plaintiffs,  did  purchase  in  parts  beyond 
the  seas,  to  wit,  at  New  Orleans  aforesaid,  a  large  quantity,  to  wit, 
two  hundred  and  six  bales  of  Liverpool  fair  cotton,  at  such  a  price 
as  to  stand  in  9Jd.  per  lb.  laid  down  in  Liverpool  aforesaid,  in  the 
county  aforesaid,  freight,  duty,  and  every  charge  included,  both  at 
Liverpool  aforesaid  and  in  parts  beyond  the  seas ;  and  the  plaintiffs, 
[  •148  ]  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  shipped  *the 
said  cotton  in  parts  beyond  the  seas,  to  wit,  at  &c.,  on  board  of  a 
certain  vessel  bound  for  the  port  of  Liverpool  aforesaid,  in  the 
county  aforesaid,  and  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  they,  the  plaintiffs,  drew  a  certain  bill  of  exchange  on 
the  defendants  at  sixty  days'  sight  for  a  certain  sum  of  money,  to 
wit,  for  the  sum  of  2,742i.  4s.  8d.,  being  the  amount  of  the  price 
of  the  cotton  so  purchased  by  the  plaintiffs  as  aforesaid,  together 
with  the  charges  of  the  custody  and  shipment  thereof,  and  a 
reasonable  commission  to  the  plaintiffs  on  the  said  purchase 
thereof;  and  the  plaintiffs  in  fact  further  say,  that,  afterwards, 
to  wit,  on  the  10th  day  of  June,  the  said  cotton  so  purchased  by 
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the  plaintiffs  for  the  defendant  as  aforesaid,  arrived  in  Liverpool  Dixon 
aforesaid,  and  then  was  ready  to  be  delivered  to  the  defendant,  to  fletc'ueb. 
wit,  at  Liverpool .  aforesaid,  in  the  county  of  Lancaster ;  of  all 
which  said  several  premises  the  said  defendant  then  had  notice ; 
and  the  plaintiffs  afterwards,  to  wit,  on  the  11th  day  of  June, 
requested  the  defendant  to  accept  and  receive  the  said  cotton  so 
purchased  as  aforesaid,  and  to  accept  the  said  bill  of  exchange 
drawn  by  the  plaintiffs  on  the  defendant  as  aforesaid,  which  was 
then  presented  to  the  said  defendant  for  acceptance :  yet  the  said 
defendant,  not  regarding  his  said  promise,  did  not  nor  would  accept 
or  receive  the  said  cotton  so  "purchased  as  aforesaid,  or  any  part  of 
it,  when  so  requested  as  aforesaid,  but  wholly  neglected  and  refused 
80  to  do ;  and  the  defendant,  further  disregarding  his  said  promise, 
did  not  nor  would  accept  the  said  bill  of  exchange  when  so  presented 
to  him  for  acceptance  as  aforesaid,  or  at  any  time  afterwards,  and 
did  not  nor  would  in  any  manner  pay  or  satisfy  the  plaintiffs  for 
the  said  cotton  so  purchased  as  aforesaid,  or  any  part  thereof,  and 
the  same  is  wholly  unpaid  for:  by  means  whereof  the  plaintiffs 
lost  and  were  deprived  of  the  use  and  benefit  of  the  said  bill  of 
exchange  which  the  defendant  ought  to  have  accepted  as  afore- 
said, and  the  plaintiffs  are  wholly  unpaid  and  unsatisfied  for  their 
disbursements  *in  the  purchase  and  shipment  of  the  said  cotton.  [  *i^9  ] 

To  this  declaration  the  defendant  pleaded,  thirdly,  that  the 
quantity  of  cotton  in  the  declaration  mentioned  to  have  been 
purchased  and  shipped,  and  for  the  price  of  which,  together  with 
the  said  charges  and  commissions,  the  said  bill  was  drawn  as  in 
the  said  declaration  mentioned,  was  a  large  quantity  of  cotton, 
more  than  and  exceeding  the  said  extent  of  two  hundred  bales,  that 
is  to  say,  the  same  amounted  to  two  hundred  and  six  bales,  and  this 
the  defendant  is  ready  to  verify. 

Special  demurrer  to  the  third  plea. 

The  point  stated  on  the  part  of  the  plaintiffs  was,  that  the  plea 
did  not  contain  any  answer  to  the  whole  of  the  count  which  it 
professed  to  answer. 

The  defendant's  main  point  referred  to  the  declaration  as 
defective. 

Wightman,  in  support  of  the  demurrer: 

This  is  a  demurrer  to  the  plea ;  but  it  will  be  necessary  in  the 
first  place  to  refer  to  the  declaration.  There  is  a  double  breach — 
first,  that  the  defendant  would  not  accept  or  receive  the  cotton 

B.B. VOL.  XLIX.  35 


546  1837.    EX.    3  MEE.  &  W.  149.  [r.r. 

Dixon  or  any  part  thereof,  but  that  he  neglected  and  refused  so  to  do ; 
Fletcher,  and,  secondly,  that  he  refused  to  accept  the  bill.  The  breach  as  to 
not  giving  the  bill  cannot  perhaps  be  supported,  as  it  was  drawn 
for  too  large  a  sum;  but  the  other  breach,  for  not  accepting  or 
receiving  the  cotton  or  any  part  thereof,  is  sufficient.  There  is  a 
distinct  allegation  that  the  defendant  refused  to  accept  or  receive 
any  part  of  the  cotton ;  and  he  was  clearly  bound  to  receive  to  the 
extent  of  two  hundred  bales. 

Sed  per  Curiam  (stopping  Crompton^  who  was  to  have  argued  for 
the  defendant) :  , 

You  do  not    show  sufficiently  in    your    declaration  that  the 

plaintiffs  were  ready  and   willing    to    deliver  the  two  hundred 

bales  only. 

Leave  to  amend,  on  payment  of  costs. 


1838.  EAKL  SPENCEE  v.  SWANNELL(l). 

Exeh.  of       (3  Meeson  &  Welsby,  154—166  ;  S.  C.  1  H.  &  H.  56;  7  L.  J.  (N.  S.)  Ex.  73  ; 
Pleas.  6  Dowl.  P.  C.  326.) 

'-        -'  The  stat.  21  Jac.  I.  c.  4,  s.  4,  applies  to  penal  actions  under  statutes 

subsequent  as  well  as  prior  to  that  statute,  and  nil  debet  is  still  a  good 
plea  to  such  an  action. 

Debt  on  the  2  &  8  Edw.  VI.  c.  18,  s.  1  (2),  for  treble  value  of 
tithes  not  set  out.  Plea,  nil  debet.  Special  demurrer,  assigning 
for  cajase,  "  that  the  said  plea  is  a  plea  of  nil  debet,  which,  by  the 
rule  of  Court  in  that  case  made  and  provided,  under  the  authority 
of  the  statute  in  such  case  made  and  provided,  shall  not  be  allowed 
in  any  action.*'     Joinder  in  demurrer. 

[155]  Neivman   (in  Michaelmas    Term)   appeared    to    support    the 

demurrer,  but  the  Court  called  on 

J.  Henderson,  to  support  the  plea : 

First,  that  part  of  the  rules  of  pleading  of  Hilary  Term,  1884  (3),  on 
which  this  demurrer  is  founded,  extends  only  to  actions  of  contract, 
and  this  is  not  an  action  of  contract.     In  Faulkner  v.  Chevell  (4), 

(1)  Followed  in  Jones  y.  Williams  under  clauses  of  Acts  of  a  local  and 
(1838)  4  M.  &  W.  375.— E.  C.  personal  nature,  see  6  &  6  Vict.  c.  97, 

(2)  Repealed  S.  L.  R.  Act,  1 887.— R.  0.      s.  3.— B.  0. 

(3)  See  R.  S.  C.  Ord.  xxi.,  r.  19.  (4)  5  Ad.  &  El.  213;  6  N.  &  M. 
And  as  to  pleading  the  general  issue      704. 
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(which  was  an  action  of  debt  on  the  22  Geo.  II.  c.  46,  s.  14, 

against  a  deputy  clerk  of  the  peace  for  practising  as  an  attorney), 

Mr.  Justice  Littledalb  observed,  that  "  the  rules  were  never  meant 

to  apply  to  these  cases,  and  if  they  do  so  it  was  an  oversight  in 

drawing  them  up;"   and  also  that  ''the  joining  of  debt  and 

covenant  under  one  head,  may  perhaps  show  that  those  actions 

of  debt  were  contemplated  which  have  some  kind  of  contract  for 

their  foundation."     The  Courts  have  indeed  lately  entertained  and 

decided  questions  as  to  the  introduction  of  several  counts  in  actions 

of  this  sort ;  but  that  interposition  is  founded  on  a  different  part 

of  the  rules,  viz.,  on  the  **  General  Bules  and  Begulations,"  which 

purport  to  be  universal  in  their  application.    That  part  of  the  rules 

which  is  now  under  consideration,  is  confined  by  the  general 

heading  to  ''  Pleadings  in  particular  actions,"  and  by  the  particular 

heading  to_  actions  in  covenant  and  debt.     If  the  defendant  had 

pleaded  the  plea  substituted  by  the  third  clause  of  this  section, 

viz.,  that  ''he  never  was  indebted  in  manner  and  form  as  in  the 

declaration  alleged,"  there  would  have  been  no  defence  on  the 

record,  that  plea  having,  in  the  language  of  the  rule,  "  the  same 

operation  as  the  plea  of  non  assumpsit  in  indebitatus  assumpsit^'*  and 

the  plea  of  non  assumpsit  operating  "  only  as  a  denial  in  fact  of  the 

express  contract  or  promise  alleged,  or  of  the  matters  of  fact  from 

which  the  contract  or  promise  alleged  may  be  implied  by  law." 

It  is  manifest  that  this  count  is  not  founded  on  any  contract  or 

promise,  express  or  impliied,  *to  pay  the  treble  value,  which  is  the 

debt  demanded.    Assuming,  (and  the  opinion  expressed  by  the 

Court  of  King's  Bench  in  Faulkner  v.  Chevell  (i)  appears  to  be  an 

authority  for  the  proposition),  that  the  defendant  might  well  plead 

not  guilty,  it  is  clear,  that,  there  being  nothing  in  the  new  rules  to 

affect  the  legal  operation  of  such  a  plea  in  this  form  of  action,  that 

plea  would  operate  precisely  as  it  formerly  did,  that  is,  in  the  same 

way  as  nil  debet.    This  result  would  tend  to  show  that  actions  of 

the  present  kind  were  not  contemplated  in  this  part  of  the  rules,  as 

it  could  not  be  supposed,  that,  while  the  plea  of  not  guilty  is  left 

with  all  its  former  incidents,  it  was  intended  to  take  away  the  right 

to  plead  the  same  defence  in  the  form  which  was  more  usual  than 

not  guilty,  and  is  more  nearly  adapted  to  the  form  of  the  action, 

viz.,  a  denial  of  the  debt  demanded.     The  whole  context  of  this 

branch  of  the  new  rules  shows  that  actions  of  contract  only  were 

contemplated,  and  if  so,  the  prohibition  of  the  plea  of  nil  debet  is 

(1)  6  Ad.  &  El.  216. 
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limited  within  the  boonds  of  that  context.  That  the  present  is  not 
an  action  of  contract,  appears  from  various  authorities.  Lord  Coke, 
speaking  of  this  form  of  action,  observes  that  (i)  "  This  action  of 
debt  is  no  action  of  debt  within  the  statute  of  28  Hen.  YIII., 
because  it  is  neither  upon  a  specialty  or  by  contract;  neither  is 
this  action  upon  this  statute  any  action  for  any  wrong  personal 
immediately  done  to  the  plaintiJff,  for  it  is  a  nonfeasance,  viz.  a 
not  setting  out  of  the  tithes;  Trin.  42  Eliz.  in  communi  banco, 
adjudged,  in  action  for  the  treble  value  upon  this  statute,  not 
guilty  or  nil  debet  are  good  pleas,  and  so  upon  the  statute  5  Eliz. 
upon  perjury."  The  case  here  referred  to  is  no  doubt  that  of 
WorUey  v.  Herpingham  (2),  in  which  Coke,  then  Attorney-General, 
was  engaged,  and  in  which  it  was  held,  that,  ''  in  an  action  upon 
the  statute  which  prohibits  a  ^thing  upon  which  a  penalty  is 
demanded,  the  issue  may  be  noii  culpabilis  or  nil  debet.**  The  cases 
of  Johns  V.  Came  (8),  and  Bawtrey  v.  lated  (4),  are  to  the  like  effect. 
And  because  this  is  not  a  debt  ex  contractu,  action  inde  does  not  lie 
against  an  executor  for  the  act  of  his  testator  in  not  setting  out 
tithes:  Moreton  v.  Hopkins (6) ^  Holl  v.  Bradford  (6) :  for  the  same 
reason  the  Statute  of  Limitations  of  the  21  Jac.  I.  is  not  pleadable 
to  this  action :  Talory  v.  Jackson  (7).  In  none  of  its  incidents  is 
this  an  action  of  contract. 

Secondly,  the  operation  of  the  rules  for  the  purpose  contended 
for  by  the  plaintiff,  even  if  intended  by  the  learned  f ramers  of 
these  rules,  is  prevented  by  the  proviso  at  tbe  end  of  the  first 
section  of  the  statute  of  the  2  &  8  Will.  lY.  c.  42,  empowering  the 
Judges  to  frame  the  rules,  viz.  ''  provided  always  that  no  such  rule 
or  order  shall  have  the  effect  of  depriving  any  persqn  of  the  power 
of  pleading  the  general  issue,  and  giving  the  special  matter  ia 
evidence,  in  any  case  where  he  is  now,  or  hereafter  shall  be, 
entitled  to  do  so  by  any  Act  of  Parliament  now  or  hereafter  to  be 
passed."  The  defendant  here  is  entitled  to  plead  the  general 
issue,  and  give  the  special  matter  in  evidence  thereunder,  by  virtue 
of  the  stat.  21  Jac.  I.  c.  4,  s.  4,  which  enacts,  ''that,  if  any  informa- 
tion, suit,  or  action  shall  be  brought  or  exhibited  against  any  person 
or  persons,  for  any  offence  committed  or  to  be  committed  against 
the  form  of  any  penal  law,  either  by  or  on  the  behalf  of  the  King, 
or  by  any  other,  or  on  the  behalf  of  the  King  and  any  other,  it 

(1)  2  Inst.  651.  (5)  2  Keble,  502;  S.  C.  2  Siderfin, 

(2)  Cro.  Elij:  706.  .     407. 


(3)  Cro.  Eb'z.  621. 

(4)  Hob.  218. 


(6)  2  Sid.  88. 

(7)  Cio.  Car.  513. 
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shall  be  lawful  for  such  defendants  to  plead  the  general  issue,  that 
they  are  not  guilty,  or  that  they  owe  nothing,  and  to  give  such 
special  matter  in  evidence  to  the  jury  that  shall  try  the  same, 
which  matter  being  pleaded  had  been  a  good  and  sufficient  matter 
in  law  to  have  discharged  the  said  defendant  ^against  the  said 
information,  suit,  or  action,"  &c.  The  first  clause  of  this  Act 
applies  in  terms  only  to  proceedings  by  common  informers  and 
promoters;  the  second  appears  to  be  in  furtherance  of  the  first 
clause;  and  the  third  is  also  confined  to  proceedings  by  an  informer 
or  relator. 
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V, 
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(Aldebson,  B.  :  The  preamble  is  in  favour  of  the  plaintiff.) 


But  the  enactment  in  the  fourth  section  is  clear  and  positive,  and 
goes  beyond  the  previous  clauses  of  the  preamble,  and  reaches 
the  present  case.  This  is  an  action  by  the  party  grieved,  for  an 
offence  committed  against  the  form  of  a  penal  law.  The  2  &  8 
Edw.  YI.  c.  18,  s.  1,  contemplates  an  offence  and  creates  a  penalty, 
as  it  commands  the  setting  out  of  the  tithes  ''  under  the  pain  of 
forfeiture  of  treble  value  of  the  tithes  so  taken  or  carried  away." 
The  68  Geo.  III.  c.  127,  s.  6,  enacts  that  ''no  action  shall  be 
brought  for  any  penalty  for  the  not  setting  out  tithes,"  unless 
within  six  years.  Lord  Eenyon  speaks  of  ''  penal  actions  on  the 
2  &  8  Edw.  VI.  c.  13,  s.  2"  (i).  Penal  statutes  are  defined  to  be 
"  such  Acts  of  Parliament  whereby  a  forfeiture  is  inflicted  for 
transgressing  the  provisions  therein  contained"  (2).  The  statute 
may  be  penal,  though  in  its  operations  the  law  may  be  remedial, 
and  though  the  action  founded  on  it  might  be  in  all  respects 
governed  by  the  regulations  applicable  to  actions  by  common 
informers.  The  law  that  creates  a  penalty  is  not  the  less  penal 
that  it  gives  the  penalty  to  the  party  grieved.  It  is  true  that 
the  plea  of  the  general  issue,  nil  debet  or  non  culp.,  in  actions  of 
this  sort,  was  held  good  long  before  the  passing  of  the  21  Jac.  I. 
c.  4;  but,  until  the  passing  of  that  Act,  it  would  only  operate  as  at 
common  law,  as  a  denial,  and  would  not  let  in  special  matter. 

Thirdly,  supposing  the  plea  objectionable,  it  should  have  been 
objected  to  in  a  different  way — the  plaintiff  might  have  applied  to 
the  Court  or  a  Judge  to  disallow  or  set  it  aside.  The  rule  provides 
that  the  plea  shall  not  be  "  allowed."  *Where  it  is  intended  that 
the  failure  to  observe  a  prescribed  alteration  of  the  old  form  of 


[  M59  ] 
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pleading  shall  be  the  subject  of  demurrer,  that  intension  is 
expressed,  as  in  the  rule  v,  1,  as  to  the  local  description  in  trespass 
quare  clau^wn /regit.  And  the  plea  having  been  allowed  expressly 
or  tacitly,  is  good,  if  when  found  by  a  jury  it  would  bar  the  action. 
The  question,  whether  it  ought  to  be  allowed,  affects  the  practice 
and  discipline  of  the  Court  in  this  respect,  and  not  the  construction 
of  the  plea  when  brought  before  the  Court  on  demurrer. 

Newman,  contra  : 

Before  the  stat.  21  Jac.  I.  the  pleas  of  not  guilty  and  nil  debet 
were  good  pleas,  and  the  plea  of  not  guilty  is  still  a  good  plea,  and 
the  decision  of  the  present  case  will  not  affect  it.  It  has  been  said 
that  the  rules  as  to  pleading  in  '*  Covenant  and  Debt,"  ss.  8  &  4, 
apply  only  to  actions  of  contract ;  but  that  is  not  so.  The  8rd  rule 
speaks  of  actions  of  debt  on  simple  contract,  but  the  4th  rule  is 
general, — **  in  other  actions  of  debt  in  which  the  plea  of  nil  debet 
has  been  hitherto  allowed,  including  those  on  bills  of  exchange 
and  promissory  notes,  the  defendant  shall  deny  specifically  some 
particular  matter  of  fact  alleged  in  the  declaration,  or  plead 
specially  in  confession  and  avoidance." 

(Parke,  B.  :  The  real  question  is,  not  whether  this  comes  within 
that  rule,  but  whether  we  had  power  to  make  such  a  rule  to  apply 
to  such  a  case  as  the  present.  We  think  the  words  in  their  literal 
meaning  would  include  it.  The  object  of  the  framers  of  those 
rules  was  to  take  away  the  plea  of  nil  debet  wherever  it  could  be 
done;  but  the  question  is,  whether  they  had  power  to  do  so, 
where  the  action  is  on  a  penal  statute  within  the  meaning  of  the 
21  Jac.  I.  c.  4.) 

The  stat,  8  &  4  Will.  IV.  c.  42,  s.  1,  which  empowers  the  Judges  to 
make  alterations  in  the  mode  of  pleading,  provides  ''  that  no  such 
rule  or  order  shall  have  the  effect  of  depriving  any  person  of  the 
power  of  pleading  the  general  issue  and  giving  the  special  ^matter 
in  evidence,  in  any  case  wherein  he  is  now  or  hereafter  shall  be 
entitled  so  to  do  by  virtue  of  any  Act  of  Parliament  now  or  here- 
after to  be  in  force."  The  question  then  arises,  whether  this  is  a 
penal  action  in  which  a  party  acquires  a  right  to  plead  nil  debet 
under  the  statute  21  Jac.  I.  c.  4,  s.  4 :  and  it  is  submitted  that  it  is 
not.  The  stat.  2  &  8  Edw.  YI.  c.  18,  is  a  remedial  and  not  a  penal 
Act :  and  it  is  clearly  laid  down,  although  some  of  the  old  dicta  are 
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the  other  way,  that,  before  the  statute  of  James,  a  defendant  had  a 
right  to  plead  nil  debet  to  an  action  on  the  former  statute,  and 
therefore  a  defendant  did  not  acquire  a  right  to  plead  it  from  the 
statute  of  James.  The  statute  21  Jac.  I.  is  stated  in  the  title  to  be 
'*  An  Act  for  the  ease  of  the  subject  concerning  informations  upon 
penal  statutes."  It  applies  to  all  penal  actions  properly  so  called, 
such  as  actions  by  or  in  the  name  of  the  King,  or  qui  tarn  actions, 
but  not  to  such  an  action  as  the  present.  The  stat.  81  Eliz.  c.  5, 
made  ifi  pari  viaterid,  which  limits  the  time  within  which  actions 
on  penal  statutes  may  be  brought,  has  been  held  not  to  apply  to 
actions  by  the  party  grieved:  CMiford  v.  Blawford  (i).  That 
construction  could  not  have  prevailed  if  they  had  been  deemed 
penal  actions.  In  Selw.  Nisi  Prius,  vol.  2,  p.  1812,  it  is  said: 
"An  action  on  this  statute  (2  &  8  Edw.  VI.  c.  18),  being  brought 
by  the  party  grieved  for  the  purpose  of  trying  a  right,  and  being  a 
more  beneficial  remedy  to  the  defendant  than  to  be  carried  into  the 
spiritual  Court,  is  not  considered  as  a  penal  action  brought  by  a 
common  informer ;  consequently  a  new  trial  will  be  granted  where 
it  is  clear  that  the  verdict  has  been  given  for  the  defendant  against 
the  weight  of  evidence,  although  in  penal  actions  the  Courts  will 
not  permit  a  verdict  for  the  defendant  to  be  disturbed  on  this 
ground  :"  citing  Holloway  v.  Hewett  (2),  Lord  Selsea  v.  Powell  (3), 
and  Brooke  v.  Middleton  (4).  In  Bones  v.  Booth  (5),  which  was  an 
^action  on  the  9  Anne,  c.  14,  for  preventing  excessive  and  deceitful 
gaming,  that  statute  is  said  to  be  remedial  where  the  action  is 
brought  by  the  party  injured,  but  penal  when  brought  by  a  common 
informer.  The  proper  plea  in  this  case  would  have  been  not  guilty, 
f,nd  not  nil  debet.  Cur.  adv.  vvlt. 
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The  judgment  of  the  Court  was  now  delivered  by — 

Paree,  6. : 

This  was  an  action  of  debt  for  the  treble  value,  for  not  setting 
out  tithes,  to  which  there  was  a  plea  of  nil  debet.  To  this  plea  the 
plaintiff  demurred,  and  assigned  for  a  special  cause,  that  it  was  a 
plea  not  allowed  by  the  pleading  rules.  The  case  was  argued  late 
in  last  Term,  before  my  brothers  Alderson  and  Gurney  and  myself, 
and  we  have  considered  it,  and  are  of  opinion  that  the  plea  is  good. 


(1)  1  Show.  353,  354. 

(2)  Trin.  13  Geo.  IH.,  MSS.  Serjt. 
HiU,  p.  339. 


(3)  6  Taunt.  297. 

(4)  10  East,  268. 

(5)  2  Sir  W.  Bl.  Eep.  1226. 
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Two  reasons  were  urged  on  the  argument  for  the  validity  of  the 
plea.  The  first,  that  the  rules  did  not  extend  to  any  actions  of 
debt  but  those  on  contract :  the  second,  that  this  plea  was  given 
by  the  statute  21  Jac.  I.  c.  4,  and  therefore  that  the  Judges  had  no 
power,  by  reason  of  the  proviso  in  section  1  of  3  &  4  Will.  IV.  c.  42, 
to  deprive  the  subject  of  the  benefit  of  this  plea,  and  of  giving  the 
special  matter  in  evidence  under  it,  whatever  they  may  have 
intended  to  do  by  the  rules. 

The  Court,  on  the  argument,  intimated  its  opinion  on  the  first 
point,  but  took  time  to  consider  the  second,  and  look  into  the 
authorities.  We  think,  after  full  consideration,  that  this  is  a  penal 
action  within  the  fourth  clause  of  21  Jac.  I.  c.  4,  and  consequently 
that  the  Judges  had  no  power  to  deprive  the  defendant  of  the  right 
to  plead  nil  debet,  or  not  guilty. 

That  section  is  as  follows:  ''That,  if  any  information,  suit,  or 
action,  shall  be  brought  or  exhibited  against  any  ^person  or  persons, 
for  any  offence  committed  or  to  be  committed  against  the  form  of 
any  penal  law,  either  by  or  on  the  behalf  of  the  King,  or  by  any  other, 
or  on  the  behalf  of  the  Ring  and  any  other,  it  shall  be  lawful  for 
such  defendants  to  plead  the  general  issue,  that  they  are  not 
guilty,  or  that  they  owe  nothing,  and  to  give  such  special  matter  in 
evidence  to  the  jury  that  shall  try  the  same,  which  matter,  being 
pleaded,  had  been  a  good  and  sufficient  matter  in  law  to  have 
discharged  the  said  defendant  or  defendants  against  the  said 
information,  suit,  or  action ;  and  the  said  matters  shall  be  then  as 
available  to  him  or  them  to  all  intents  and  purposes,  as  if  he  or 
they  had  sufficiently  pleaded,  set  forth,  or  alleged  the  same  matter 
in  bar  or  discharge  of  such  information,  suit,  or  action." 

There  is  no  doubt  but  that  this  case  is  within  the  letter  of  this 
section,  taken  by  itself. 

A  penal  law  is  a  statute  which  imposes  a  penalty;  and  the 
statute  of  Edward  VI.  does  impose  a  penalty,  for  it  trebles  the 
original  duty  by  way  of  punishment,  thus  making  the  defaulting 
party  liable  to  a  forfeiture  beyond  the  amount  of  the  duty  with- 
held. It  is  true  that  it  is  an  action  not  barely  penal,  for,  on 
the  principle  that  it  is  for  a  duty  also,  such  action  lies  by 
executors  within  the  equity  of  the  statute  de  bonis  asportatis  in  vitd 
testatoris ;  Moreton  v.  Hopkins  (i) ;  and,  after  a  recovery  in  this 
action,  the  plaintiff  cannot  recover  the  tithe  in  any  other  suit; 
Champemon  v.  Hill  (2) ;  nor  is  it  purely  penal  within  the  rule 
(1)  2  Sid.  407.  (2)  Yolv.  63. 
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adopted  by  the  Courts  as  to  granting  new  trials  after  a  verdict  for 
the  defendant. 

The  question  then  is,  whether  by  the  context  or  any  judicial 
exposition  of  the  words  of  this  section,  actions  of  this  kind,  or  any 
actions  for  penalties  by  the  party  grieved,  are  taken  out  of  the 
operation  of  the  words  according  to  their  ordinary  construction. 

In  the  context  nothing  is  to  be  found  which  restricts  the  ordinary 
meaning  of  the  words  of  this  clause  to  any  particular  class  of 
informations.  The  title  (though  that  is  not  strictly  a  part  of  the 
Act,  and  is  therefore  of  little  weight)  is  general,  "  An  Act  for  the 
ease  of  the  subject  concerning  informations  upon  penal  statutes ;" 
the  recital  in  the  preamble  is,  '*  That  offences  against  penal  laws 
may,  with  more  ease  and  less  charge,  be  commenced  and  tried  in 
the  counties  where  they  are  committed,  and  that  the  poor  commons 
are  grievously  molested  by  troublesome  persons  commonly  called 
relators,  informers,  and  promoters,  by  compelling  them  to  appear 
in  his  Majesty's  Courts  at  Westminster.*'  This  recital  applies  only 
to  such  informations  as  might  be  prosecuted  either  at  the  Assizes 
or  Sessions,  or  in  the  superior  Courts,  at  the  option  of  the  informer; 
and  the  first  clause  removes  that  particular  grievance,  by  restricting 
such  informations  to  the  Courts  below;  and  the  third  imposes  a 
further  check  on  these  informations,  (namely,  such  as  '*by  that 
Act  are  before  appointed  to  be  heard  and  determined  in  their 
proper  counties")  (i),  by  requiring  the  relator  to  make  aflfidavit 
that  the  offence  was  committed  in  the  county,  and  within  one 
year.  The  second  section  is,  in  its  terms,  general;  but  it  has 
received  a  judicial  construction,  and  been  held  to  apply  only  to  the 
same  description  of  informations  as  before  mentioned.  See  the 
case  of  Barber  v.  Tilson  (2),  and  also  Mr.  Justice  Baylby's  observa- 
tions in  Whitehead  v.  Wynn  (3).  Its  effect  is,  with  respect  to  such 
informations,  to  re-enact  the  provisions  of  the  35  Eliz.  c.  5,  s.  2, 
with  some  alteration  as  to  the  mode  of  taking  advantage  of  the 
objection,  and  to  enforce  the  laying  the  venue  in  the  proper  county. 

These  three  sections,  therefore,  remedy  the  particular  mischief 
recited.  Then  comes  the  section  in  question,  which,  instead  of 
being  confined  in  express  terms,  as  the  *third  section  immediately 
preceding  is,  to  the  informations  before  appointed  to  be  tried  in 
their  proper  counties,  uses  general  language.  The  words  intro- 
ductory of  t^s  (the  fourth   section),  instead  of  ''Be  it  further 
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(1)  Leigh  v.  Kent,  3  T.  R.  362. 

(2)  3  M.  &  S.  430. 


(3)  5  M.  &  S.  430. 
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enacted,"  as  in  the  second  and  third,  are,  "And  be  it  also  enacted," 
as  if  proceeding  to  a  new  head.  It  then  goes  on,  '*  That,  in  any 
information,  action,  or  suit,"  (not  in  any  such  information,  &c.) 
"  on  any  penal  statute,  it  shall  be  lawful  for  the  defendant  to  plead 
the  general  issue,  and  give  the  special  matter  in  evidence."  Now, 
this  section  is  not,  in  any  mode  of  construing  it,  whether  as 
relating  only  to  such  suits  on  penal  statutes  as  are  thereafter  to 
be  brought  in  the  inferior  Courts,  or  to  all  suits  on  such  statutes, 
calculated  to  remove  the  particular  grievance  mentioned  in  the 
preamble,  viz.  that  the  subject  has  been  vexatiously  sued  in  the 
superior  when  he  might  have  been  sued  in  the  inferior  Courts, 
and  out  of  the  proper  county:  the  section  is,  in  any  view  of 
it,  an  additional  boon  to  the  subject ;  it  goes  beyond  the  grievance 
recited,  but  it  is  within  the  general  object  of  the  Act,  the  ease 
and  relief  of  persons  sued.  We  see,  therefore,  no  reason  in  the 
context  contained  in  the  recital  for  putting  a  narrow  construction 
on  the  general  words  of  this  clause,  and  there  is  no  other  part  of 
the  Act  which  can  have  that  effect.  On  the  other  hand,  the  proviso 
(the  fifth  section),  which  clearly  includes  some  actions  in  which  the 
remedy  was  in  the  superior  Courts  alone,  affords  an  argument,  we 
do  not  say  a  conclusive  one  (for  the  proviso  may  have  been  inserted 
for  the  sake  of  caution),  but  still  it  affords  some  argument,  that  some 
part  of  the  statute  was  intended  to  apply  to  other  penal  statutes  than 
those  in  which  the  remedy  was  either  in  the  superior  or  inferior 
Courts,  at  the  option  of  the  informer;  and,  if  so,  the  section  in  ques- 
tion, being  in  its  terms  general,  may  well  answer  that  description. 

We  think,  therefore,  that  there  is  nothing  in  the  context  which  limits 
the  general  language  of  the  fourth  section,  *and  there  is  not  certainly 
any  judicial  exposition  of  this  section,  (though  of  all  the  other  sections 
there  is  (i),)  which  confines  it  to  that  class  of  actions  which  was  cap- 
able of  being  brought  either  in  superior  or  inferior  Courts,  at  the  time 
of  the  passing  of  the  21  Jac.  I.,  or  to  actions  by  common  informers. 

There  is  indeed  a  dktum  of  Lord  Mansfield's  in  the  course  of 
the  argument  of  the  case  of  Sibly  v.  Cuming  (2),  which  it  is  proper 
to  notice.  It  was  an  action  of  debt  for  bribery,  on  the  statute 
2  Geo.  II.  c.  24,  and  the  question  was,  whether,  under  nil  debet, 
the  defendant  could  prove  that  he  was  a  discoverer  under  the  Act, 
so  as  to  be  excused  from  the  penalties.  In  the  course  of  the 
argument  Mr.  Mansfield  contended,  that  the  right  to  give  that 

(1)  Lord  Kenyon,  in  Leigh  v.  Kent,  (2)  Burr.  2467. 

3T.  R.  364;  1  Salk.  372,  373. 
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evidence  did  not  depend  upon  the  old  rules  of  pleading  only,  for        Eabl 

Spengeb 

the  Act  of  21  Jac.  I.  c.  4,  extended  to  actions  upon  subsequent  «. 

statutes;   which  Lord  Mansfield  denied.     No  decision  was,  how-    Swannell. 

ever,  ultimately  given  on  that  point,  for  the  Court  held  that  the 

defendant  was  not  a  discoverer  within  the  meaning  of  the  statute ; 

and  Lord  Mansfield's  denial  may  have    been  directed  to  the 

general  proposition,  that  the  whole  of  the  statute,  21   Jac.  I. 

applied  to  subsequent  statutes,  as  well  as  those  in  force  at  the 

time,  which  it  certainly  does  not,  as  it  has  been  frequently  held 

that  every  subsequent  statute  which  imposes  a  penalty  to  be 

recovered  in  the  superior  Courts,  gives  a  new  remedy  to  which  the 

statute  of  James  does  not  apply :  Rex  v.  Gaul,  and  Hicks'  case  (i). 

We  are  strongly  inclined  to  think  that  the  fourth  section  does 

apply  to  all  subsequent  statutes ;   probably  it  was  on  this  ground 

that  the  Court  of  King's  Bench  intimated  their  opinion  in  the  case 

of  Fatdkner  v.  Chexell  (2),  that  not  guilty  was  a  proper  plea;  but 

whether  the   subsequent  statutes  be  within   this  clause  of  *the       [  •166  ] 

statute  or  not,  the  dictum  of  Lord  Mansfield  above  referred  to  does 

not  bear  on  this  question,  whether  the  fourth  section  applies  to  all 

penal  actions,  or  only  to  penal  actions  of  a  particular  description. 

It  was  argued  for  the  plaintiff,  that,  at  common  law,  before  the 
statute,  not  guilty  or  nil  debet  were  both  good  pleas  to  an  action 
of  debt  for  the  treble  value  of  tithes;  Langley  v.  Haynes  (3),  Johns 
V.  Came  (4),  Wortley  v.  HerpingJiam  (5),  all  prior  to  the  statute 
21  Jac.  I.,  as  unquestionably  they  were;  and  therefore  that  the 
right  to  plead  those  pleas  was  not  given  by  the  statute  in  the  case 
of  this  particular  action.  That  is  true;  but  it  is  equally  true  of 
every  other  penal  action ;  and  besides,  the  statute  does  more  than 
give  the  right  to  plead  such  pleas,  for  it  allows  the  defendant  to 
give  in  evidence  under  those  pleas  any  matter  which,  if  pleaded, 
would  have  been  sufficient  in  law  to  discharge  the  defendant  from 
that  information  or  suit,  and  every  such  matter  might  probably 
not  have  been  given  in  evidence  under  the  general  issue  at  common 
law,  as  the  law  was  then  understood. 

For  these  reasons,  which  we  have  given  at  some  length  on 
account  of  the  importance  of  the  case,  we  think  the  plea  good;  but 
the  plaintiff  may,  if  he  pleases,  withdraw  the  demurrer  and  join 
issue,  on  payment  of  costs. 

(1)  1  Salk.  372,  373.  (4)  Cro.  Eliz.  621. 

(2)  5  Ad.  &  El.  213.  (5)  Cro.  Eliz.  766. 

(3)  Moore,  302. 
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18S8.       CLARKE,    Public    Officer    of    the    Manchester    and 

'xch.  of 
Pleas. 

[166] 


Exeh,o/      Liverpool  District  Banking  Company,  v.  8HAEPE(1) 

^^^'  (3  Meeson  &  Wehby,  166—168;  S.  C.  1  H.  &  H.  35.) 


Where  a  party  drew  a  bill,  dating  it  generaUy  *•  LoDdon,"  on  an  acceptor 
also  resident  in  London,  whose  address  was  stated  in  the  bill :  Held,  that 
proof  that  a  letter,  containing  notice  of  the  dishonour  of  the  bill,  was  put 
into  the  post-office,  addressed  to  the  drawer  at  "  London,*'  was  evidence  to 
go  to  the  jury  that  he  had  due  notice  of  dishonour. 

Assumpsit  on  a  bill  of  exchange  for  2002.,  dated  18th  of  October, 
1886,  drawn  by  the  defendant  on  one  Morris,  payable  at  four 
[  ♦le?  ]  months'  date  to  the  defendant's  *order,  and  indorsed  by  him 
(through  several  hands)  to  the  Manchester  and  Liverpool  Banking 
Company.  Plea,  that  the  defendant  had  not  due  notice  of  dis- 
honour. On  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London 
sittings  after  last  Term,  the  bill,  being  put  in,  appeared  to  be 
drawn  by  the  defendant,  and  dated  by  him  in  the  general  terms — 
"London,  18th  October,  1886,"  and  signed  "H.  B.  Shabpb,"  on 
Morris,  who  also  resided  in  London,  and  whose  place  of  residence 
was  stated  in  the  acceptance.  The  bill,  having  been  paid  to  the 
Banking  Company  by  one  of  their  customers,  was  indorsed  by 
them  to  their  London  correspondents,  Messrs.  Smith,  Payne,  and 
Smith,  in  whose  hands  it  was  when  it  fell  due,  on  the  2l8t  of 
February,  1887,  and  it  was  by  them  presented  to  the  acceptor,  and 
dishonoured.  The  dishonour  of  the  bill  being  communicated  by 
Smith,  Payne,  and  Smith  to  the  Banking  Company,  they,  on  the 
4th  February,  put  into  the  post-office  at  Manchester  a  letter 
containing  a  notice  of  its  dishonour,  directed  "  Mr.  H.  B.  Sharpe, 
London."  There  was  no  further  evidence  to  show  that  the  letter 
had  reached  the  defendant,  nor  any  negative  evidence  on  the 
defendant's  part  to  show  that  it  had  not.  It  was  contended  for 
the  defendant,  that  a  notice  addressed  so  generally  was  not 
sufficient.  On  the  other  side,  Mann  v.  Moors  (2)  was  relied  on. 
The  Lord  Chief  Baron  left  it  to  the  jury  to  say  whether  the  notice 
had  reached  the  defendant  in  due  time,  and  they  found  a  verdict 
for  the  plaintiff.  The  learned  Judge  gave  the  defendant  leave  to 
move  to  enter  a  nonsuit,  and 

Thesiger  now  moved  accordingly : 
This  notice  was  not  sufficient:    no  proof  was  given  of  any 

(1)  See  Bilk  of  Exchange  Act,  1882      y.  Collin  (1841)  7  M.  &  W.  515.— B.  C. 
(45  &  46  Vict,  c  61),  8.  49  (15);  Stucken  (2)  By.  &  M.  249. 
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diligence  used  by  the  Company  to  discover  the  defendant's  address.      Clakke 
The  acceptor's  residence,  which  also  was  in  London,  being  *stated      shabpb. 
on  the  face  of  the  bill,  they  might  have  applied  to  him  for  the       t  *^^^  ] 
address  of  the  drawer.     Mann  v.  Moors  is  undoubtedly  an  authority 
in  favour  of  the  plaintiff;    but,  in   Walter  v.  Haynes  (i),  Lord 
Tenterden  also  held  that  a  notice  addressed  to  the  drawer  at 
"Bristol "  was  too  general.    It  is  true,  the  bill  was  not  in  that  case 
dated  in  the  sanie  general  manner. 

(Parke,  B.  :  All  that  can  be  inferred  from  what  Lord  Tenterden 
says  is,  that  a  notice  so  addressed  is  evidence  to  go  to  the  jury. 
If  you  had  given  any  negative  evidence,  the  case  would  be 
different.) 

The  defendant  can  hardly  be  expected  to  give  such  evidence ;  he 
cannot  know  by  what  means  the  plaintiff  will  prove  the  notice.  It 
is  better  that  the  holder  should  be  held  excused  for  the  delay 
necessary  to  search  for  the  address  of  the  drawer,  than  that  so 
general  a  description,  which  can  hardly  by  possibility  reach  him, 
should  be  considered  sufficient. 

Lord  Abinger,  C.  B.  : 

I  have  known  such  evidence  admitted  a  hundred  times.  If  the 
party  chooses  to  draw  a  bill  and  date  it  so  generally,  it  implies 
that  a  letter  sent  to  the  post-office,  and  so  directed,  will  find  him. 
Here  the  jury  were  of  opinion  that  the  letter  actually  reached  the 
defendant. 

Parke,  B.  : 

The  only  question  is,  whether  this  was  not  evidence  to  go  to  the 
jury  that  the  letter  reached  the  defendant  in  due  course.  On  that 
point  we  have  the  direct  authority  of  Lord  Tenterden.  It  is  a 
strong  argument,  that,  if  the  post  office  could  not  find  Mr.  Sharpe, 
inquiry  would  not  have  found  him. 

The  other  Barons  concurred. 

Hide  refused. 
(1)  By.  &  M.  149. 


558  1888,    EX.     8  MEE.  &  W.  170—171.  [b.b. 

1888.  ELLIOTT   V.  THOMAS  and  Another  (I). 

£^of  (3  Meeson  &  Welsby,  170—179;  S.  C.  7  L.  J.  (N.  S.)  Ex.  129.) 

^^'  Where  a  joint  order  is  given  for  several  classes  of  goods,  the  acceptance 

t  ^^^  J  of  one  class  is  a  part  acceptance  of  the  whole,  within  s.  17  of  the  Statute 

of  Frauds  (2). 

Semble,  tibat,  if  the  purchaser  of  goods  has  used  (in  the  opinion  of  the 
jury)  more  of  them  than  was  necessary  for  experiments,  that  does  not 
amount  to  an  acceptance  within  the  statute. 

Agreed,  that  the  defence  that  there  was  no  sufficient  contract  to  satisfy 
the  Statute  of  Frauds,  may  be  taken  under  the  general  issue. 

Assumpsit  for  goods  sold  and  delivered,  and  on  an  account  stated. 
Plea,  the  general  issue.  At  the  trial  before  Parke,  £.,  at  the 
Summer  Assizes  for  Yorkshire,  the  following  appeared  to  be  the 
facts  of  the  case. 

On  the  16th  of  November,  1835,  the  traveller  of  the  plaintiff, 

who  is  a  steel  manufacturer  at  Sheffield,  took  from  the  defendants, 

who  were  in  partnership  as  edge-tool  makers  in  Birmingham,  a 

verbal  order  for  thirty-five  bundles  of  common  steel  at  848.,  and 

five  bundles  of  cast  steel  at  48«.,  of  a  specified  thickness.      The 

traveller  wrote  down  the  order  at  the  time  in  his  own  book,  but  no 

memorandum  was  made  of  it  such  as  to  satisfy  the   Statute  of 

Frauds.    On  the  19th  of  December,  the  defendants  wrote  by  post 

[  •iTi  ]      to  the  plaintiff  for  three  cwt.  more  of  cast  *steel.    The  steel  ordered 

on  the  first  occasion  was  forwarded  bj  canal  to  the  defendants  at 

various  times  in  the  months  of  December  and  January.     On  the 

10th  of  February  the  defendants  wrote  to  the  plaintiff  the  following 

letter : 

'*  Birmingham,  February  10,  1836. 

"  Sir, — ^We  are  in  want  of  the  remainder  of  cast  steel  ordered, 

which  we  trust  will  be  forwarded  immediately.     In  your  invoice 

of  the  11th  and  16th  of  January,  you  charge  thirty-seven  bundles 

of  cast  steel;   we  have  only  received  thirty-four  bundles  from 

Pickford's,   consequently  three  bundles  short.    We  must  again 

request  you  will  be  careful  to  send  it  the  right  thickness ;  part  of 

the  last  was  wrong.    Your  attention  will  oblige,  yours  respectfully, 

"R.  andG.  Thomas." 

On  the  17th  of  February,  the  plaintiff's  traveller  called  again 
on  the  defendants.  They  told  him  they  were  afraid  the  steel  was 
not  of  a  proper  temper,  but  too  hard,  and  begged  that  he  would 

(1)  Beferred  to  by  Martin,  B.,  in  (2)  See   now   Sale  of   Goods  Act, 

Lucy  V.  Moufltt  (1860)  6  H.  &  N.  229,      1893  (66  &  57  Vict.  c.  71),  s.  4.— E.  C. 
29  L.  J.  Ex.  110,  112.— B.  C. 
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state  that  to  the  plaintiff.     The  defendantB  then  paid  the  traveller      Elliott 

128Z.  12«.  in  part  of  the  price,  leaving  a  balance  (according   to      thomas. 

the  invoice)  of   112Z.   8«.  9d.,   for  which  balance  the  defendants 

proposed  to  give  their  bill  at  twelve  months,  on  receiving  some 

allowance  for  the  wrong  temper  in  the  steel ;   but  which  the 

traveller  did  not  assent  to.    On  the  19th  of  March,  the  defendants 

wrote  to  the  plaintiff  as  follows : 

''  BiBMiNOHAM,  March  19,  1886. 

**  Sib, — There  appears  to  be  some  common  steel  ordered,  not  yet 

sent,  but  which  is  much  wanted ;  pray  attend  to  this  immediately, 

and  oblige,  yours  respectfully, 

"  R.  AND  G.  Thomas." 

On  the  7th  June  the  plaintiff's  traveller  again  applied  to  the 
defendants  for  payment  of  the  balance.  They  stated  that  the 
steel  was  of  the  wrong  size,  but  they  had  used  part  of  it,  and 
requested  him  to  change  the  remainder.  He  answered  that  he 
would  represent  what  they  *said  to  the  plaintiff,  which  he  did.  [  *172  ] 
On  the  25th  August  the  traveller  again  saw  one  of  the  defendants, 
and  pressed  for  a  settlement  of  the  account,  when  the  defendant 
said  they  would  never  pay  for  the  steel,  for  it  was  a  wrong  size. 

On  the  part  of  the  defendants,  it  was  contended  that  there  had 
been  no  acceptance  of  the  cast  steel  sufficient  to  bind  the  defendants 
within  the  17th  section  of  the  Statute  of  Frauds.  The  plaintiff's 
counsel  had  objected  that  such  defence  could  not  be  raised  under 
the  general  issue,  but  the  objection  was  overruled ;  and  evidence 
was  then  adduced  to  show  that  the  cast  steel  furnished  was  of  too 
hard  a  temper  to  be  wrought  into  the  tools  for  which  the  defendants 
had  required  it,  and  (as  to  the  steel  ordered  on  the  19th  of 
December)  that  it  was  not  of  the  thickness  specified  in  the  order ; 
and  that  the  defendants  had  used  18  lbs.  only  of  the  cast  steel  in 
experiments  on  its  quality.  The  value  of  the  cast  steel  included 
in  the  written  order  of  the  19th  of  December  was  proved  to  be 
242.  It  appeared  that  the  prices  of  cast  steel  varied  very  much 
according  to  its  quality,  being  sometimes  as  high  as  70s.  and  80«. 
per  bundle. 

The  learned  Judge  having  stated  to  the  jury  that  the  question  in 
the  cause  was  whether  there  had  been  an  acceptance  of  the  cast 
steel  included  in  the  verbal  order  of  the  16th  of  November,  so  as 
to  bind  the  defendants,  left  it  to  them  to  say,  first,  whether  the 
steel  supplied  was  fit  for  the  edge-tool  trade ;  secondly,  whether,  if 
it  was  not,  the  defendants  had  agreed  nevertheless  to  take  it«  and 
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Elliott  whether  their  letter  of  the  10th  of  February  was  not,  at  all  events, 
Thomas.  ^  waiver  of  the  objection  as  to  its  thickness  ;  and  thirdly,  whether 
more  of  it  was  used  than  was  necessary  to  make  an  experiment  on 
its  quality.  The  jury  found  that  the  steel  was  according  to  order, 
and  that  the  defendants  had  used  more  of  it  than  was  necessary ; 
and  gave  a  verdict  for  the  plaintiff,  damages,  112Z.  Qs.  9d. 
[  178  ]  In  Michaelmas  Term,  Cresswell  obtained  a  rule  nisi  to  reduce 

the  damages  to  24{.,  or  for  a  new  trial,  on  the  grounds  that  there 
was  no  acceptance  of  the  cast  steel  included  in  the  verbal  order, 
within  the  meaning  of  the  Statute  of  Frauds;  and  also  that  the 
verdict  was  against  the  evidence. 

Alexander  and  Wightman  now  showed  cause  (i)  : 

The  objection  arising  on  the  statute  was  avoided  by  showing 
that  the  cast  steel  and  the  common  steel  were  the  subject  of  one 
entire  order,  and  that  part  of  the  goods  ordered,  the  common  steel, 
was  accepted  without  objection.  All  that  the  statute  requires  is, 
that  ''  the  buyer  shall  accept  part  of  the  goods  so  sold,  and  actually 
receive  the  same.*'  But  there  was  also  sufficient  evidence  of 
acceptance  of  the  cast  steel.  The  letter  of  the  10th  of  February 
was  clearly  a  waiver  of  the  objection  as  to  the  thickness.  Then,  as 
to  the  other  objection,  as  to  the  temper,  that  was  never  started 
until  some  weeks  after  the  delivery  of  the  steel ;  and,  after  having 
kept  it  so  long,  with  an  opportunity  of  making  the  necessary 
experiments,  the  defendants  had  no  right  to  repudiate  it.  The 
right  of  return  must  be  exercised  within  a  reasonable  time ;  here 
the  goods  were  not  finally  repudiated  for  several  months.  Assuming 
the  goods  to  be  according  to  the  order,  as  the  jury  have  found, 
what  can  amount  to  an  acceptance  of  them,  but  the  receiving  and 
keeping  them,  and  using  a  part?  If  that  be  not  an  acceptance, 
nothing  but  the  using,  the  whole,  or  reselling  the  goods,  would  be 
sufficient  to  bind  the  buyer.  In  Percival  v.  Blake  (2),  where  the 
defendant  had  bought  an  article,  and  suffered  it  to  remain  on  his 
premises  for  two  months  without  examination,  and  then  found  that 
it  was  unfit  for  use,  it  was  held  that,  after  that  length  of  time, 
he  could  not  avail  himself  of  the  objection  in  answer  to  an  action 
[  •174  ]  for  the  price,  unless  it  ♦appeared  that  some  deceit  had  been 
practised  on  him  as  to  the  quality  of  the  article.  But  it  may  also 
be  contended  that  if,  as  the  jury  have  found,  the. defendants  have 

(1)  They  gave  up  the  objection  that      the  general  issue, 
the  defence  was  not  admissible  under  (2)  31  £.  B.  677  (2  Car.  &  P.  460). 
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used  more  of  the  steel  than  was  necessary  for  experiments,  they  Elliott 
thereby  assumed  such  a  dominion  over  it  as  amounted  to  an  Thomas. 
acceptance  :  OkeU  v.  Smith  (i),  Street  v.  Blay  (2). 

(Aldbrson,  B.  :  It  is  a  startling  proposition,  that,  if  the  jury 
think  the  party  has  used  too  much  for  experiments,  he  must  take 
and  pay  for  all.  If  so,  then,  if  a  buyer  draws  too  large  a  sample^ 
the  jury  thinking  so,  he  is  fixed  with  the  property  in  the  whole 
bulk.) 

In  Street  v.  Blay,  Lord  Tbntbrdbn  says,  in  delivering  the  judgment 
of  the  Court  (3):  "Whatever  may  be  the  right  of  the  purchaser 
to  return  a  warranted  article  in  an  ordinary  case,  there  is  no 
authority  to  show  that  he  may  return  it  where  the  purchaser  has 
done  more  than  was  consistent  with  the  purpose  of  trial." 

(Aldbrson,  B. :  There  the  purchaser  had  resold  the  horse ;  but, 
suppose  he  has  only  ridden  him,  in  the  opinion  of  the  jury,  further 
than  was  necessary  for  trial,  would  that  fix  him  with  the  price? 

Fabeb,  B.  :  I  do  not  think  this  part  of  the  case  will  serve  you.) 

At  all  events,  there  was  suflficient  proof  of  acceptance,  independent 
of  the  finding  of  the  jury  on  this  point.  Indeed,  unless  the  state- 
ment of  the  price  of  the  goods  be  held  a  necessary  ingredient  (4), 
the  letter  of  the  10th  February  was  a  sufficient  memorandum  in 
writing  of  the  contract. 

Cresswellf  contra  : 

Even  supposing  goods  ordered  by  parol  to  be  furnished  pursuant 
to  the  order,  the  buyer  is  not  bound  to  take  them,  the  contract 
being,  per  se,  inoperative  by  the  Statute  of  Frauds.  On  the  other 
hand,  whether  they  answer  the  order  or  not,  if  the  buyer  agree  *to  [  *175  ] 
take  to  the  goods  actually  supplied,  he  is  precluded  from  saying  that 
there  was  no  acceptance.  The  first  question  therefore  is,  whether 
the  acceptance  of  the  common  steel  operated  as  an  acceptance  of 
the  cast  steel  also.  It  is  submitted  that  the  part  acceptance  meant 
by  the  statute  is  the  part  acceptance  of  one  entire  thing  of  the 
same  character,  so  that  the  taking  to  one  part  is  necessarily  a 

(1)  18  B.  B.  752  (1  Stark.  107).  R.  R  341  (6  B.  &  C.  583;  8  D.  &  R. 

(2)  36  B.  B.  626  (2  B.  &  Ad.  456).  143) ;  Hoadly  v.  M'Laim  (or  Maclaiive), 

(3)  36  B.  B.  632  (2  B.  &  Ad.  463).  38  B.  B.  510  (10  Bing.  432 ;  4  Moore 

(4)  But  see  Elmore  y.  Kingscote,  29  &  Scott,  340). 
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Elliott  had  not  accepted  the  whole,  so  as  that  a  count  for  goods  sold  and 
Thomas,  delivered  could  be  maintained  for  the  whole.  That  case  seems  to 
me  to  have  turned  entirely  on  the  form  of  the  action  :  the  plaintiff 
could  not  succeed  unless  there  was  a  delivery  of  the  whole,  or  at 
least  an  actual  acceptance  and  receipt  of  the  whole,  so  as  to  be 
equivalent  to  a  delivery.  In  Hodgson  v.  Le  Bret,  Lord  Ellen- 
borough  formed  his  opinion,  apparently,  on  the  ground  of  there 
having  been  separate  contracts ;  but  that  case  is  greatly  shaken 
by  Baldey  v.  Parker,  which  shows  that  the  contract  in  Hodgson  v. 
Le  Bret  ought  to  have  been  considered  as  a  joint  one,  and  that  the 
act  of  the  purchaser's  writing  her  name  on  the  goods  was  no 
acceptance.  Hodgson  v.  Le  Brety  therefore,  is  no  binding  authority. 
[  •178  ]  No  other  case  was  cited  in  argument  which  bears  upon  the  *point ; 
and  that  of  Price  v.  Lea,  referred  to  by  my  brother  Aldbrson,  is 
rather  an  authority  the  other  way.  Holroyd,  J.,  there  says: 
'*  There  was  not  then  one  entire  contract  for  both  the  articles,  so 
as  to  make  the  acceptance  of  one  the  acceptance  of  the  whole." 
The  inference  therefore  is  (I  do  not  say  it  is  conclusive),  that,  if 
the  contract  had  been  entire,  the  acceptance  of  part  would  have 
been  deemed  sufficient  to  take  the  case  out  of  the  statute  as  to 
the  whole.  I  am  of  opinion,  therefore,  that  there  was  in  this  case 
a  sufficient  acceptance  of  part  to  bring  the  case  within  the  exception 
of  this  section  of  the  Statute  of  Frauds ;  and  that  the  defendants 
may  be  made  responsible  upon  this  joint  contract  for  two  articles, 
by  the  receipt  of  one;  provided  both  the  articles  were  furnished 
according  to  that  contract,  and  were  such  as  ought  to  have  been 
delivered  pursuant  to  it.  That  was  to  be  proved  by  the  plaintiff, 
and  he  did  give  evidence  of  it  for  the  consideration  of  the  jury; 
but,  as  we  are  not  altogether  satisfied  with  the  propriety  of  the 
verdict  in  that  respect,  it  will  be  better  for  the  parties  to  enter 
into  some  compromise,  to  avoid  the  necessity  of  a  new  trial,  which 
we  otherwise  might  be  disposed  to  grant. 

BOLLAND,  B. : 

I  am  of  ther  same  opinion — that  there  was  a  sufficient  part 
acceptance.  The  case  of  Hodgson  v.  Le  Bret  is  not  reconcileable  with 
Baldey  v.  Parker,  and  must  be  considered  as  of  doubtful  authority. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  The  words  of  the  statute  appear  to 
me  quite  decisive  of  the  question.     What  are  **  the  goods  so  sold?  " 
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— the  goods  sold  by  that  contract.      If  the  contract  be  for  two 
classes  of  goods,  does  not  he  accept  part  who  accepts  one  class  ? 

GUBNEY,  B. : 

I  am  of  the  same  opinion.  Part  of  the  goods  included  in  the 
contract  was  accepted ;  that  was  a  ^sufficient  acceptance  of  the  rest ; 
and  the  only  question  remaining  was,  whether  they  were  according 
to  order. 

Rule  ahsoltUe  by  consent,  to  reduce  the  damages  to  24i., 
the  defendant  undertaking  to  return  all  the  steel 
complained  of. 


Elliott 

V, 

Thomas. 


[  "179  ] 


MACKINTOSH  v.  TEOTTER  and  Others  (1), 

(3  Meeson  &  Welsby,  184—186 ;  S.  C.  1  Jur.  825.) 

A  lessee  cannot,  even  during  his  tei-m,  maintain  trover  for  fixtures 
attached  to  the  freehold. 

Trover  for  fixtures,  furniture,  &c.  Flea,  that  the  goods  and 
chattels  in  the  declaration  mentioned  were  not,  nor  were  any  of 
them,  the  property  of  the  plaintiff.  At  the  trial  before  Coltman,  J., 
at  the  last  Liverpool  Assizes,  it  appeared  that  the  action  was 
brought  by  the  plaintiff,  an  innkeeper  at  Liverpool,  to  recover  from 
the  defendants,  his  assignees  under  a  fiat  in  bankruptcy,  which  he 
alleged  to  be  void,  the  value  of  certain  tenant's  fixtures  and  house- 
hold furniture,  which  they,  as  his  assignees,  had  put  up  to  sale  by 
auction,  together  with  the  lease  of  his  house  and  the  goodwill  of 
his  business.  The  fixtures  and  furniture  were  sold  in  one  lot,  for 
792.  8^.  Qd.f  and  it  was  proved  that  the  former  still  remained  affixed 
to  the  freehold,  not  having  been  removed  by  the  purchaser.  It 
was  contended,  for  the  defendants,  that  the  fixtures  were  not 
recoverable  in  trover.  The  learned  Judge  was  disposed  to  think 
that  the  defendants,  by  selling  them,  had,  as  between  themselves 
and  the  plaintiffs,  treated  them  as  goods  and  chattels :  he  however 
desired  the  jury  to  assess  the  value  of  the  fixtures  separately  ;  and 
they  having  stated  their  value  at  552.,  a  verdict  passed  for  the 
plaintiff  for  791.  8s.  8d.y  leave  being  reserved  to  the  defendants  to 
move  to  reduce  the  damages  by  the  sum  of  552. 

In  Michaelmas  Term,  Couling  obtained  a  rule  accordingly,  citing 
Amos  on  Fixtures,  243,  and  Minshall  v.  Lloyd  (2). 


1838. 

Exeh,  of 
Plem. 

[184] 


(1)  Rvffey    V.    Henderson   (1851)   17 
Q.  B.  574;   Ex  parte  Ghyy  (1881)  19 


Ch.  Div.  7,  10,  12. 
(2)  46  R.  B.  638  (2  M.  &  W.  450). 
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Maokintcsh  Cresawell,  Wightman,  and  Addison,  now  showed  cause  : 

Tbottkb.  These  were  fixtures  which  the  plaintiff,  being  tenant,  might  have 
removed ;  and  for  such  fixtures,  if  the  tenant  be  dispossessed  of 
them  during  his  term,  he  may  maintain  trover:  Pitt  v.  Shew(i). 
[  ♦iss  ]  That  was  certainly  an  action  of  trespass ;  *but  Lee  v.  Risdon  (2) 
having  been  cited  as  an  authority  against  the  plaintiff,  the  Court 
nevertheless  held,  that  the  value  of  such  fixtures  was  recoverable 
under  the  terms  ''  goods,  chattels,  and  effects."  If  trespass  was 
maintainable  for  the  wrongful  taking,  so  trover  would  lie  for  the 
wrongful  conversion  and  detention  of  them.  If,  indeed,  the  term 
is  determined  without  the  tenant's  having  removed  them,  he 
cannot  afterwards  take  them. 

(Parke,  B.  :  Is  not  Minshall  v.  Lloyd  decisive  of  this  case  ?) 

The  argument  for  the  defendant  was  there  mainly  rested  on  the 
ground  that  the  premises  had  re-vested  in  the  lessor  by  forfeiture 
and  ejectment  brought.  In  Colegrave  v.  Dios  Santos  (3),  Abbott, 
Gh.  J.,  expressed  his  opinion  at  Nisi  Prius  that  the  plaintiff  might 
recover  in  trover  for  such  fixtures  as  were  removeable  between 
landlord  and  tenant ;  and,  though  the  judgment  ultimately  turned 
on  another  point,  the  Court  did  not  intimate  any  doubt  that  the 
tenant  might  have  recovered  them  during  the  term.  In  Laivton  v. 
Salmon  (4),  which  was  trover  by  the  executor  against  the  tenant  of 
the  heir,  to  recover  salt-pans  fixed  to  the  floor,  the  only  question 
made  was,  which  was  entitled,  the  executor  or  the  heir ;  but  no 
question  was  raised  whether  the  action  of  trover  was  maintainable ; 
and  a  case  was  referred  to  which  is  mentioned  in  Lawtoti  v. 
Lawton  (5),  where  a  cider-mill  had  been  recovered  in  trover. 
Davis  V.  Jones  (6)  is  another  authority  for  the  plaintiff. 

(Parke,  B.  :  The  jibs  there  were  not  fixtures  at  all.  Would 
trover  lie  for  a  crop  of  standing  corn  ?  Your  argument  amounts 
to  this,  that  the  plaintiff  may  maintain  trover  for  preventing  him 
from  exercising  his  right  of  removal.) 

The  tenant  has  more  than  a  mere  right  of  removal — he  has  the 
[  ♦186  ]      property.     *In  Hallen  v.  Bunder  (7),  Lord  Lyndhurst,  C.  B.,  and 

(1)  4  B.  &  Aid.  206.  (4)  2  R.  B.  764  (1  H.  Bl.  259,  n.). 

(2)  17  E.  E.  484  (7  Taunt.  188;  2    (6)  3  Atk.  13. 

MarcOi.  495).  (6)  20  E.  E.  396  (2  B.  &  Aid.  165). 

(3)  2  B.  &  C.  76 ;  3  D.  &  E.  255.      (7)  40  E.  E.  551  (1  Cr.  M.  &  E.  266). 
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Batlbt,  B.,  appear  to  draw  a  distinction  between  the  case  where  Mackintosh 
the  action  is  brought  by  the  owner  of  the  inheritance  or  by  the     tbottbb. 
tenant.     There,  the  tenant  was  held  entitled  to  maintain  assumpsit 
for  the  price  of  fixtures  sold  by  him  to  the  incoming  tenant,  though 
they  were  never  severed  from  the  freehold. 

(Pabke,  £. :  He  sells  the  right  to  remove,  which  is  described 
under  the  word  "fixtures.") 

Alexander  and  Cowling,  in  support  of  the  rule,  were  stopped 
by  the  Coubt. 

Pabke,  £. : 

MinshaU  v.  Lloyd  is  a  direct  authority  on  this  point.  I  gave  my 
opinion  in  that  case,  not  on  my  mere  impression  at  the  time,  but 
after  much  consideration  of  this  point — that  the  principle  of  law  is, 
that,  whatsoever  is  planted  in  the  soil  belongs  to  the  soil— ^mc^itid 
plantnUtr  solo,  solo  cedit ;  that  the  tenant  has  the  right  to  remove 
fixtures  of  this  nature  during  his  term,  or  during  what  may,  for 
this  purpose,  be  considered  as  an  excrescence  on  the  term  (i) ;  but 
that  they  are  not  goods  and  chattels  at  all,  but  parcel  of  the  free- 
hold, and  as  such  not  recoverable  in  trover.  That  case  is  a  direct 
authority,  so  far  as  my  opinion  and  that  of  my  brother  Alderson 
go ;  and  I  think  it  was  a  correct  decision. 


BoLLAND  and  Gubney,  Barons,  concurred. 


RiHe  absolute. 


FRANCIS  V.  E008E. 

(3  Meeson  &  Welsby,  191—195;  S.  C.  1  H.  &  H.  36 ;  7  L.  J.  (N.  S.)  Ex.  66.) 

Declaration  in  slander  stated  that  plaintiff  had  been  and  was  clerk  to  a 
certain  mining  Company ;  that  the  defendant,  intending  to  cause  it  to  be 
believed  that  he  had  been  guilty,  in  the  course  of  his  employment,  of  grave 
crimes  and  felonies,  heretofore,  to  wit,  on  the  1st  July,  1836,  in  a  discourse 
of  and  concerning  the  plaintiff,  and  of  and  concerning  his  having  acted  as 
such  clerk,  spoke  of  and  concerning  the  plaintiff,  &c.,  these  words :  **  You 
have  done  things  with  the  Company  for  which  you  ought  to  be  hanged,  and 
I  will  have  you  hanged  before  the  Ist  of  August "  (thereby  meaning  that 
the  plaintiff  had  been  guilty  of  felonies  punishable  by  law  with  death  by 
hanging) :  Held  good,  on  motion  in  arrest  of  judgment. 

Slandeb.     The  declaration  stated,  that,  before  the  committing 
of   the  grievance  thereinafter  mentioned,  the  plaintiff  had  been 

(1)  See  this  dictum  cited  in  judg-      //*  rt  Boytrs  (0.  A.  1878)  10  Ch.   D. 
ment    of    the    Couet    delivered    by      100,  109. 
Thssiobb,  L.  J.,   in  £x  parte  Brook, 


1838. 

Hjpch.  of 
Pleat, 

[191] 


668  1888.    EX.    8  MEE.  &  W.  191—192.  [r.e. 

Fk&ncis  and  acted  as  clerk  to  certain  perBons,  to  wit,  the  Marqais  of 
RoosB.  Anglesey  and  Lord  Dinorben,  owners  and  proprietors  of  a  certain 
copper  mine,  and  carrying  on  business  under  the  name  of  the 
Parys  Mine  Company  and  also  before  and  at  the  time  of  the  com- 
mitting of  the  grievance,  &c.,  the  plaintiff  had  been  and  was  and 
acted  as  clerk  to  certain  other  persons  to  whom  the  said  Marquis 
of  Anglesey  and  Lord  Dinorben  had  sold  and  assigned  the  said 
mine,  and  who  also  carried  on  business  under  the  name  of  the  Parys 
Mine  Company ;  and  that  the  plaintiff  had  always  conducted 
himself  honestly  in  the  course  of  his  employment  as  such  clerk, 
and  had  never,  until  the  committing  of  the  grievance,  &c.,  been 
suspected  or  believed  to  have  been  guilty  of  any  offence  punishable 
by  law:  yet  the  defendant,  well  knowing  the  premises,  but  con- 
triving and  intending  to  injure  the  plaintiff,  and  to  cause  it  to  be 
believed  that  he  had  been  guilty,  in  the  course  of  his  said  employ- 
ment, of  grave  crimes  and  felonies  punishable  by  law,  heretofore, 
to  wit,  on  the  first  day  of  July,  a.d.  1836,  in  a  certain  discourse 
[  *192  ]  then  had,  &c.,  *of  and  concerning  the  plaintiff,  and  of  and 
concerning  his  having  acted  as  such  clerk  to  the  said  Marquis  of 
Anglesey  and  Lord  Dinorben,  and  to  the  said  other  persons  called 
the  Parys  Mine  Company,  falsely  and  maliciously  spoke  and 
published  of  and  concerning  the  plaintiff,  and  of  and  concerning 
his  having  acted  as  such  clerk  as  aforesaid,  the  false,  scandalous, 
malicious,  and  defamatory  words  following,  that  is  to  say :  "  You 
(meaning  the  plaintiff)  have  done  things  with  the  Company,  (mean- 
ing the  said  Marquis  of  Anglesey  and  Lord  Dinorben,  and  the  said 
other  persons  &c.,  as  aforesaid)  for  which  you  ought  to  be  hanged, 
and  by  G — ,  I  (meaning  the  defendant)  will  have  you  hanged 
before  the  Ist  of  August ; "  and  in  answer  to  a  question  then  and 
there  put  by  the  plaintiff,  as  to  what  things  he  had  so  done,  the 
defendant  answered,  **  Many  things,"  (thereby  meaning  that  the 
plaintiff,  while  he  was  and  acted  as  such  clerk  as  aforesaid,  had 
been  guilty  of  divers  felonies  punishable  by  the  laws  of  this  realm 
with  death  by  hanging) :  by  means  whereof,  ifec. 
Plea,  Not  guilty. 

At  the  trial  before  Alderson,  B.,  at  the  last  Assizes  for  Anglesey, 
the  learned  Judge  having  left  it  to  the  jury  to  say  whether  they 
thought  the  defendant  intended  to  impute  to  the  plaintiff  the 
commission  of  any  offence  punishable  by  law,  they  found  a 
verdict  for  the  plaintiff,  damages  iOs. 

In  Michaelmas  Term,  Jei'via  obtained  a  rule  to  show  cause  why 
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the  judgment  should  not  be  arrested,  on  the  ground  that  the      Francis 
defendant  could  not  have  meant  to  impute  to  the  plaintiff,  as  clerk       roose. 
to  the  Company,  the  commission  of  a  capital  offence. 

Welsby  now  showed  cause  : 

There  are  two  grounds  on  which  this  rule  ought  to  be  discharged. 
First,  it  was  quite  possible  that  even  on  the  day  alleged  in  the 
declaration,  the  1st  July,  1836,  the  plaintiff  might,  as  clerk  to  *the  [*193  ] 
Company,  have  committed  a  capital  offence.  By  the  2  &  3  Will.  IV. 
c.  123,  whereby  the  capital  punishment  was  abolished  for  the 
forgery  of  bills,  notes,  &c.,  the  forgery  of  powers  of  attorney  for 
the  transfer  of  stock  in  the  Bank  of  England,  &c.,  still  remained 
capital,  and  so  continued  until  the  passing  of  the  1  Vict.  c.  84. 
The  Company  might  be  the  proprietors  of  stock  in  the  Bank  of 
England,  and  the  plaintiff  might  have  forged  powers  of  attorney 
for  the  transfer  of  such  stock.  But,  at  all  events,  the  date  stated 
in  the  declaration  being  immaterial,  the  imputation  might  refer  to 
offences  punishable  capitally  before  the  2  &  3  Will.  IV.  c.  123. 

But,  secondly,  the  words  laid  in  the  declaration  are  actionable 
per  se,  without  colloquium  or  innuendo.  The  jury  must  be  taken  to 
have  found  that  the  words  were  spoken  with  the  intent  charged, 
viz.  to  impute  the  commission  of  crimes  and  felonies  punishable 
by  law.  It  is  clear  that,  at  least  after  verdict,  it  need  not  appear 
that  any  specific  felony  was  imputed :  Blizard  v.  Kelly  (i).  Curtis 
V.  Curtis  (2)  is  a  direct  authority  in  favour  of  the  plaintiff.  There 
the  words  were,  **  You  have  committed  an  act  for  which  I  can 
transport  you,"  and  they  were  held  actionable  without  any 
colloquium  or  innuendo.  Tindal,  Ch.  J.,  says,  in  the  course  of 
the  argument :  ''  The  defendant  meant  to  impute  the  commission 
of  an  indictable  offence ;  as  to  transportation,  he  was  merely 
mistaken  in  his  law."  And  Gaseleb,  J.,  says,  "  We  may  reject 
the  innuendo  that  the  plaintiff  had  been  guilty  of  a  transportable 
offence."  In  Donne's  case  (3),  there  cited,  the  words,  "If  you  had 
your  deserts,  you  would  have  been  hanged  before  now,"  were  held 
actionable  i^er  se.  Cases  to  the  same  effect  are  mentioned  in  Com. 
Dig.,  Action  on  the  Case  for  Defamation,  *(E.  1).  The  notion  that  [  'is^  ] 
slanderous  words  are  to  be  construed  in  mitiari  sensu  has  long  been 
exploded.  He  cited  also  Pen/old  v.  Westcote  (4),  and  Peach  v. 
Oldham  (5). 

(1)  2  B.  &  C.  283 ;  3  Dowl.  &  Ry.  519.  (3)  Cro.  Eliz.  62. 

(2)  38  B.  B.  506  (10  Bing.  477;  4  (4)  2  Bos.  &  P.  (N.  B.)  335. 
Moore  &  Scott,  337).  (5)  Cowp.  275. 
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[  ^196  ] 


Jervis,  contra  : 

It  may  be  admitted  that  the  words  woald  have  been  actionable 
per  86,  had  not  the  plaintiff  tied  himself  down,  by  the  colloquium 
and  innuendo,  to  a  particular  construction  of  them.  And  it  is  not 
enough  to  say,  that  it  is  possible  that  the  plaintiff  might  have 
committed  some  one  capital  crime  in  the  course  of  his  employment ; 
he  must  show  that  the  words  imported  some  substantial  and 
intelligible  charge  of  criminality  against  him :  Rex  v.  Home  (i). 

(Parke,  B.  :  You  say  it  is  impossible  that  such  a  felony  as  is 
imputed  by  the  innuendo  could  be  committed  ;  the  answer  is,  that 
it  is  perfectly  possible,  and  must  be  so  taken  after  verdict.) 

Parke,  B.  : 

We  may  either  reject  the  innuendo  at  the  end  of  the  words,  and 
the  declaration  is  good,  the  words  being  actionable  of  themselves ; 
or,  if  it  be  said  that  the  innuendo  must  be  proved,  we  must  intend 
that  it  was  proved ;  and  if  the  words  were  spoken  before  the  last 
repeal  of  the  statutes  relating  to  forgery,  the  plaintiff  might  have 
forged  powers  of  attorney  for  the  transfer  of  stock  belonging  to  his 
employers ;  if  before  the  former  repeal,  he  might  have  committed 
a  capital  offence  by  the  forgery  of  bills  of  exchange,  orders  and 
receipts  for  money,  &c. 

BoLLAND,  B.,  concurred. 

Alderson,  B.  : 

The  innuendo  may  have  a  sensible  meaning,  that  the  defendant 
meant  to  impute  a  capital  offence,  *being  ignorant  of  the  law, 
whereas,  if  he  had  known  the  law,  he  would  have  known  that  the 
former  statute  was  repealed. 


GuRNBY,  B.,  concurred. 


Rule  discharged. 


1838. 

Uxch.  of 
PU'tu, 

[199] 


WRIGHTSON  V.  BYWATER  and  Oihers. 

(3  Meeson  &  Welsby,  199—207;  S.  C.  1  H.  &  H.  50 ;  7  L.  J.  (N.  S.)  Ex.  83 ; 

G  Dowl.  P.  C.  359.) 

By  an  order  of  reference,  a  cause  was  referred  to  an  arbitrator,  who  was 
to  settle  all  matters  in  difference  between  the  parties  at  law  and  in  equity, 
and  to  order  and  deteimine  what  he  should  think  fit  to  be  done  by  either 
party  respecting  the  matters  in  dispute ;  so  as  he  should  make  and  pubHsh 

(1)  Cowp.  682. 
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his  award  by  a  day  specified  (with  power  to  enlarge  the  time  for  making  it),    Wrightson 
ready  to  be  delivered  to  the  parties,  or,  if  either  of  them  should  be  dead,  to  «. 

RvXITATP'll 

their  respective  personal  representatives.  And  the  arbitrator  was  to  be  at 
liberty  to  make  one  or  more  awards  at  his  discretion. 

At  the  time  of  this  submission,  two  equity  suits  were  pending,  in  which 
the  parties  to  the  action  were  interested,  and  in  which  certain  infant<«  were 
also  concerned ;  and  there  were  al^o  other  matters  in  difference  between 
them.  Before  any  award  was  made,  L.,  one  of  the  parties  to  the  equity 
suits,  died. 

The  arbitrator  made  an  award  within  the  time  limited  by  enlargement, 
whereby  he  ordered  that  a  verdict  should  be  entered  for  the  plaintiff, 
damages  500/.,  and  that  the  defendants  should  pay  that  sum  to  the  plaintiff, 
as  well  as  the  further  sum  of  350/.,  for  grievances  not  included  in  his 
declaration. 

On  motion  to  set  aside  a  judgment  and  execution  sued  out  on  the  award 
(the  enlarged  time  having  expired):  Held,  first,  that  the  award  was 
sufficiently  final,  although  it  did  not  dispose  of  the  equity  suits ;  secondly, 
that  it  was  not  invalidated  by  the  circumstance  that  infants  were  parties  to 
those  suits ;  thirdly,  that  the  arbitrator's  authority  was  not  revoked  by  the 
death  of  L. ;  fourthly,  that  the  award  of  the  350/.  was  sufficiently  certain. 

This  was  an  action  of  trespass,  and  stood  for  trial  at  the  Leicester 
Summer  Assizes,  1885  ;  but  was  referred,  by  order  of  Nisi  Prius,  to 
an  arbitrator,  who  was  to  settle  all  matters  in  difference  between 
the  parties  at  law  and  in  equity,  and  to  order  and  determine  what 
he  should  think  fit  to  be  done  by  either  party  respecting  the  matters 
in  dispute,  the  parties  agreeing  to  be  bound  and  concluded  by  such 
determination,  and  to  remain  contented  and  satisfied  therewith  ;  so 
as  the  said  arbitrator  should  make  and  publish  his  award  in  writing 
concerning  the  premises,  ready  to  be  delivered  to  the  parties,  or 
if  either  of  them  should  be  dead  before  the  making  of  the  award, 
to  their  respective  personal  representatives,  who  should  require 
the  same,  on  or  before  the  first  day  of  Michaelmas  Term  then  next. 
Provision  was  then  made  for  the  costs  of  the  cause  and  of  the 
reference,  and  power  given  to  enlarge  the  time  for  making  the 
award  from  time  to  time  as  occasion  should  require,  &c. :  and  the 
arbitrator  was  to  be  at  liberty  to  make  one  or  more  awards,  at  his 
discretion.  At  the  time  of  his  submission,  two  suits  in  equity 
were  pending,  in  which  the  parties  to  this  cause  were  concerned, 
and  in  which  certain  infants  were  interested ;  and  there  were  also 
other  matters  in  difference  between  them.  On  the  first  meeting 
before  the  arbitrator,  the  defendants'  counsel  being  absent,  a 
postponement  of  the  reference  *was  applied  for ;  as  a  condition  of  [  •soo  ] 
which,  the  arbitrator  required  that  the  defendants  should  lodge  in 
a  banker's  hands  the  sum  of  780/.,  to  abide  the  event  of  the  award, 
which  was  accordingly  done.  The  time  for  making  the  award  was 
enlarged  from  time  to  time  to  the  first  day  of  Michaelmas  Term, 
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Wbightson  1836.  In  the  meantime,  a  plaintiff  in  one  of  the  equity  suits,  one 
Bywateb.  Thomas  Linaker,  died.  On  the  17th  June,  1836,  the  arbitrator 
made  an  award,  whereby,  after  reciting  the  order  of  reference,  he 
ordered  and  directed  that  a  verdict  should  be  entered  for  the 
plaintiff  upon  all  the  issues,  damages  5001, ;  and  he  further  ordered 
that  the  defendants  should  pay  or  cause  to  be  paid  to  the  plaintiff 
the  said  sum  of  500Z.,  as  well  as  the  further  sum  of  350Z.,  which  he 
awarded  to  be  paid  by  the  defendants  to  the  plaintiff  as  damages 
for  grievances  not  included  in  the  plaintiff's  declaration.  The 
award  then  provided  for  the  costs  of  the  cause,  and  of  the  reference 
and  award.  In  Michaelmas  Term,  1836,  a  rule  was  obtained  for 
setting  aside  the  award,  on  the  grounds  that  it  was  not  final,  as 
not  having  disposed  of  the  suits  in  equity ;  that  the  infant  parties 
to  those  suits  were  not  bound  by  the  submission;  that  it  was 
revoked  by  the  death  of  Linaker,  and  that  the  award  of  the  350i. 
for  other  grievances,  was  not  sufficiently  certain.  That  rule, 
however,  after  argument,  was  discharged,  the  majority  of  the 
Court  expressing  an  opinion  that  the  award  was  good,  and  holding 
that  at  all  events  they  would  not  set  it  aside  on  motion.  Judgment 
having  been  afterwards  entered  up  on  the  award,  and  execution 
sued  out  for  the  balance  awarded  beyond  the  7302.,  a  rule  iiisi  was 
obtained  for  setting  them  aside,  on  the  same  grounds  as  were 
stated  in  the  former  rule.     In  last  Michaelmas  Term, 

Ootdbum,  Serjt.,  and  Humfrey  showed  cause,  and  contended 
that  the  award  was  sufficient,  although  the  equity  suits  were  not 
disposed  of,  the  arbitrator  having  express  power  given  to  him  to 
[  *20l  ]  make  one  or  more  awards  ;  and  *that,  the  difficulty  having  existed 
that  there  were  infant  parties  to  those  suits,  the  very  object  of  that 
provision  was  to  enable  him  to  make  separate  final  awards  on 
the  matters  to  which  no  such  objection  applied ;  that  the  clause 
providing  for  the  delivery  of  the  award  to  the  personal  representa- 
tives of  the  parties,  prevented  the  death  of  Linaker  from  being  a 
revocation  of  the  arbitrator's  authority :  Clarke  v.  Crofts  (i) ;  and 
that  the  award  of  the  350Z.  was  sufficiently  specific. 

Sir  W,  Follett  and  Hoggins,  contra  : 

First,  the  award  is  not  final  and  conclusive.  The  suits  in  equity, 
as  well  as  that  at  law,  are  specifically  mentioned  in  the  submission, 
and  they  are  all  referred,  so  as  the  arbitrator  settle  them  on  or 

(1)  29  R.  iJ.  527  (4  Bing.  143  ;  12  Moore,  349). 
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before  the  first  day  of  Michaelmas  Term  then  next,  &c.      The    Wriohtson 

arbitrator  cannot  now  make  any  further  award  than  this,  because     by  water. 

the  time  has  not  been  so  enlarged  as  to  permit  him  to  do  so.     He 

has  awarded  on  some  of  the  matters  referred, — the  action  at  law 

and  #ther  grievances  connected  therewith :  he  cannot  award  as  to 

the  rest.     If  this  award  be  good,  he  might  have  awarded  on  any  one 

subject-matter  in  difference,  however  minute,  between  some  of  the 

parties  only,  omitting  all  the  rest.     The  meaning  of  the  clause 

giving  him  power  to  make  one  or  more  awards,  is,  not  that  he 

shall  have  power  to  make  several  final  awards,  but  that,  being 

authorized  to  direct  what  shall  be  done  by  the  parties  respecting 

the  matters  in  dispute,  he  may  make  awards  regulating  their 

proceedings  in  the  meantime,  before  he  makes  his  final  award. 

The  object  of  the  parties,  and  the  consideration  for  the  submission, 

clearly  was,  that  all  the  matters  in  difference  should  be  awarded 

upon.    For  aught  that  appears,  the  determination  of  the  suits  in 

equity  might  have  entirely  prevented  the  award  as  to  the  850Z. 

The  authorities  all  lay  it  down,  that  awards  are  not  binding  which 

do  not  determine  all  the  matters  in  difference  *referred,  because       [  '202  ] 

they  do  not  put  an  end   to  the  litigation  between  the  parties : 

In  the  Matter  of  Tribe  (i),  and  the  cases  there  cited. 

Secondly,  the  submission  was  not  mutual,  because  the  infants 
were  not  bound  :  Biddell  v.  Dowse  (2).  The  validity  of  the  arbitra- 
tion depends  on  this,  that  all  the  parties  mean  to  have  all  the 
matters  in  difference  settled  by  it.  The  order  of  reference  in 
Biddell  v.  Doivse  contained  the  same  clause  as  this,  enabling  the 
arbitrator  to  make  one  or  more  awards.  An  award  cannot  be 
binding,  unless  a  previous  binding  submission  be  shown,  which 
will  enable  the  arbitrator  to  decide  on  all  the  matters  in  difference : 
Marsh  v.  Wood  (3) ;  Pearse  v.  Pearse  (4)  ;  Hat/ward  v.  Phillips  (5). 

Thirdly,  the  authority  of  the  arbitrator  was  revoked  by  the  death 
of  Linaker.  He  professes  to  award  as  to  matters  in  difference  not 
included  in  the  action ;  Linaker  may  have  been  a  party  to  them. 
But,  whether  he  was  or  not,  on  his  death,  the  arbitrator  had  no 
authority  afterwards  to  make  an  award  between  the  other  parties. 
The  clause  for  delivery  of  the  award  to  the  personal  representatives 
does  not  cure  the  difficulty  ;  they  cannot  be  bound  so  fully  as  the 
parties  themselves.    In  the  case  of  a  dispute  as  to  a  particular 

(1)  42  R.  E.  395  (3  Ad.  &  El.  295).  Ry.  504. 

(2)  28  R.  R.  674  (6  B.  &  C.  255 ;  9  (4)  9  B.  &  C.  484. 
Dowl.  &  Ry.  404).  (5)  1  Nev.  &  P.  288. 

(3)  9    B.    &   C.    659;    4    Man.  & 
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Wriqhtson   chattel,  as  in  Marsh  v.  Wood,  the  executor  would  not  be  bound. 

Bywatek.  It  must  depend  on  his  assets  what  his  liabilities  are.  He  could 
not  be  compelled  to  perform  the  award  if  it  were  against  him ;  no 
attachment  could  be  moved  for  against  him.  **  If,  by  matter  ex 
post  facto,  a  submission  becomes  ineffectual  as  to  one  party,  it 
must  be  altogether  void,"  per  Lord  Tentbrden,  Ch.  J.,  in  Marsh 
y.  Wood{i).  They  referred  also  to  The  Orphan  Board  v.  Van 
Reenen  (2). 
[  203  ]  Lastly,  the  award  of  850Z.,  for  other  grievances,  is  uncertain. 

It  does  not  state  what  the  grievances  were,  and  does  not  pretend  to 
be  a  final  adjustment  of  them. 

(Parke,  B.  :  There  is  no  doubt  in  the  mind  of  the  Court  as  to 
this  point.  The  award,  as  to  this  part,  is  only  between  the  plain- 
tiff and  the  defendant  in  the  action  ;  and  what  the  grievances  were 
would  appear  by  the  parol  evidence  before  the  arbitrator.  Id 
certum  est  quod  certum  reddi  potest ;  on  showing  what  the  claims 
brought  before  the  arbitrator  were,  the  award  is  final  as  to  them ; 
the  plaintiff  is  entitled  to  850Z.  for  them,  and  no  more.) 

Cur.  adi\  vult. 
The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  : 

This  was  an  application  to  the  Court  to  set  aside  a  judgment 
entered  up  pursuant  to  an  award,  on  a  submission  by  rule  of  Court, 
and  a  Ji.  fa.  thereon ;  and  for  a  return  of  a  part  of  the  money 
deposited  with  the  sheriff,  upon  the  execution  of  the  fi.  fa.  The 
case  has  been  several  times  before  the  Court  in  its  earlier  stages, 
and  last  of  all  upon  a  motion  to  set  aside  the  award,  which  the 
Court  refused,  the  majority  intimating  a  strong  opinion  that  it  was 
good,  but  deciding  merely,  on  that  occasion,  that  it  ought  not  to  be 
set  aside,  but  the  parties  left  to  contest  its  validity,  where  that 
necessarily  would  come  in  question.  On  this  application  to  set 
aside  the  judgment  and  execution,  we  must  determine  the  validity 
of  the  award,  for  there  is  no  other  way  than  by  this  motion,  in 
which  the  (defendants  can  contest  the  legality  of  that  judgment 
and  execution.  We  are  of  opinion  that,  under  the  circumstances 
of  this  case,  the  award  is  good. 

It  appears  from  the  affidavits  that  this  action  stood  for  trial  at 

(1)  9  B.  &  C.  664.  (2)  1  Knapp'8  P.  0.  83. 
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the  Summer  Assizes,  1885  ;  that,  besides  the  subject  *of  it,  there   Wrightson 

were  other  matters  in  dispute  between  the  parties  to  the  action ;     bywateb. 

and  there  were  also  pending  two  suits  in  equity,  Linaker  v.  Lacey,       I  *204  ] 

and  Lacey  v.  Lacey,  in  which  suits  infants  were  concerned ;  but 

who  were  the  parties  to  these  suits  (except  that  one  Thomas  Linaker 

was  a  plaintiff  in  one),  or  in  what  way  those  suits  were  connected 

with  the  subject  of  the  action,  does  not  appear ;  and  therefore  we 

cannot  assume  them  to  have  any  connexion,  except   so  far  as 

appears  by  the  submission  to  the  reference  hereinafter  mentioned. 

When  the  cause  came  on  for  trial,  an  order  of  reference  was  made, 

of  which  this  is  the  substance.     (His  Lordship  stated  the  order.) 

Soon  after  this,  the  defendants  deposited  7801.  to  abide  the  reference, 

and  by  their  attorney  attended  the  prior  and  subsequent  meetings. 

On  the  27th  December,  1885,  Linaker  died. 

On  the  17th  June,  1886,  the  arbitrator  made  his  award.  (His 
Lordship  read  the  award.)  After  this  award  the  780i.  was  received 
by  the  plaintiff,  and  judgment  was  signed,  and  execution  issued  for 
the  balance  awarded,  and  costs. 

The  objections  to  the  award  were :  First,  that  it  was  not  final, 
because  the  Chancery  suits  were  not  disposed  of :  Secondly,  that 
the  submission  was  not  mutual,  because  infants  were  parties,  and 
were  not  bound,  nor  could  be  :  Thirdly,  that  it  was  revoked  by  the 
death  of  Linaker,  one  of  the  parties :  Fourthly,  that  it  was  void  as 
to  the  SSOL  awarded  for  other  grievances,  as  not  being  sufficiently 
certain.  The  last  of  these  objections  was  disposed  of  during  the 
argument,  and  it  is  unnecessary  to  say  any  thing  more  upon  it. 

With  respect  to  the  other  three,  the  first  is  wholly  founded  on 
the  assumption,  that,  in  order  to  make  the  award  valid,  it  is 
necessary  that  every  matter  in  difference  should  be  decided  by  it ; 
and,  if  that  assumption  is  incorrect,  the  objection  fails.  The  other 
two  depend  mainly,  *but  not  entirely,  on  the  same  assumption.  [  ^205  ] 
The  death  of  Linaker  affects  only  the  authority  to  determine  that 
suit  in  which  he  was  a  party ;  and  therefore,  even  supposing  that, 
notwithstanding  the  clause  in  the  submission  providing  for  the  death 
of  any  party,  the  power  to  award  upon  that  suit  is  revoked  ;  yet,  if 
an  award  upon  that  suit  be  not  essential  to  the  validity  of  the 
award  on  other  matters,  the  award  may  nevertheless  be  good.  So, 
in  like  manner,  if  the  determination  of  those  matters  in  which  the 
infants  have  an  interest  be  not  necessary  to  the  decision  of  those 
in  which  they  have  none,  the  want  of  such  decision  would  be 
immaterial.    If  it  be  said  that  it  was  a  part  of  the  consideration 
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WRIOHT80K  for  the  defendants'  promise  to  refer  the  suits  and  the  actions,  that 
btwater.  the  arbitrator  should  have  a  continuing  power  to  decide  all  the 
suits ;  the  answer  is,  that  such  was  not  the  case,  for  all  the  parties 
contemplated  that  the  reference  should  go  on  notwithstanding  the 
death  of  a  party,  of  which  the  express  provision  binding  the 
executors  is  a  proof,  whether  that  provision  would  be  effectual 
or  not  to  make  an  award  in  that  particular  suit  valid.  So,  if  it 
be  argued  that  the  agreement,  on  the  behalf  of  all  the  parties  to 
all  the  suits,  to  give  the  arbitrator  power  to  decide,  was  also  a 
part  of  that  consideration,  and  that  the  want  of  a  binding  consent 
of  the  infant  parties  caused  the  failure  of  the  consideration ;  the 
answer  is,  that  all  parties  well  knew  that  there  were  infant  parties, 
and,  as  they  must  be  presumed  to  know  the  law,  they  knew  they 
were  not  bound  by  the  attorney's  consent  on  their  behalf,  and 
therefore  they  had  all  the  consideration  which  they  had  stipulated 
for,  and  the  consent  of  those  parties  who  could  and  did  consent, 
was  a  suflBcient  consideration  in  point  of  law  for  their  promise. 

The  question,  therefore,  is  reduced  to  this — whether,  under  this 
reference,  it  is  necessary  to  the  validity  of  any  award  to  be  made 
[  *206  ]  pursuant  to  it,  that  it  should  decide  all  *the  matters  in  dispute. 
And  this  is  a  mere  question  of  construction,  for  there  is  no  rule  of 
law  requiring  it ;  its  necessity  arises  from  the  contract  of  the  parties. 
The  old  rule  was,  that,  unless  the  submission  expressly  made  it 
conditional  with  an  **  ita  quod,''  an  award  of  part  only  was  good. 
This  was  laid  down  by  Lord  Coke,  in  Ormelade  v.  Coke  (i),  and  it 
was  so  held  in  Dyer,  242  b,  BaspoWs  case  (2),  and  many  other 
cases.  In  more  modem  cases,  it  has  been  said  that  an  express 
condition  is  not  required;  for,  in  Bradford  v.  Beaian{z),  Ch.  J. 
WiLLES  says,  "  I  am  willing  to  carry  it  as  far  as  it  has  been  carried 
already,  because,  were  it  not  for  the  cases,  I  should  be  of  opinion, 
that,  when  all  matters  are  submitted,  though  without  such  con- 
dition, all  matters  must  be  determined ;  because  it  was  plainly 
not  the  intent  of  the  parties  that  some  matters  only  should  be 
determined,  and  that  they  should  be  left  at  liberty  to  go  to  law 
for  the  rest."  But  beyond  this  the  cases  have  not  gone ;  and  it 
is  still  the  question,  whether  the  parties  intended  all  to  be  decided. 
In  Simmonds  v.  Swain  (4),  Chambre,  J.,  says:  "  A  great  deal  of  nicety 
prevailed  in  the  old  cases  respecting  awards ;  but  the  rigour  of  that 
interpretation  has  for  a  long  time  been  gradually  relaxing ;  and  the 

(1)  Oro.  Jac.  356.  (3)  WiUes,  2tO. 

(2)  8  Go.  Rep.  98.  (4)  1  Taunt.  554. 
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Courts  are  now  come  to  a  mode  of  considering  them  more  consonant   WKiaHTsox 

to  common  sense.     But,  even  in  the  earlier  cases,  so  long  since     btwater. 

as  in  BoUe's  Abridgment,  Arbitrament,  L.,  it  was  in  some  cases 

held  that,  unless  there  was  a  clause  ita  quod  fiat  de  prcemissis,  it 

was  sufficient  to  make  the  award  good,  that  one  point  was  decided, 

provided  that  it  was  not  necessary,  in  order  to  make  the  award 

just,  that  the  others  should  be  decided  also.     In  the  case  of  Payne 

V.  Cook,  adjudged  many  years  since  in  the  Exchequer  Chamber, 

many  points  relating  to   awards  were  decided  on,  and  amongst 

others,  this  general  doctrine  was  strongly  laid  down — that,  *as       [  ♦207  ] 

there  was  no  clause  in  the  submission  providing  that  the  award 

should  be  made  on  all  points  submitted,  if  the  matters  omitted 

were  not  necessarily  dependent  on  and  connected  with  the  other 

points,  the  award  should  be  sustained." 

The  point  to  be  decided,  then,  is,  whether  this  submission 
requires  the  award  to  be  made  of  all  matters  in  dispute.  In  ascer- 
taining its  meaning,  every  part  is  to  be  construed  together ;  and 
when  we  find  a  clause  that  the  arbitrator  is  to  have  power  to  make 
'*  one  or  more  awards  at  his  discretion,"  we  cannot  doubt  but  that 
the  arbitrator  might  make  a  valid  award  on  one  entire  subject  of 
dispute*.  For  it  cannot  be  supposed  that  such  separate  awards, 
when  made,  were  not  intended  to  be  binding  from  the  time  they 
were  made :  it  is  impossible  to  imagine  they  were  to  be  ambulatory 
till  the  last  was  made  :  and  the  case  is  very  different  from  that  of 
a  reference  with  power  to  regulate  the  intermediate  enjoyment, 
or  to  give  directions  respecting  the  intermediate  management  of 
some  subject  of  dispute,  which,  from  their  very  nature,  are  meant 
to  have  a  temporary  operation  only.  This  is  a  provision  that  the 
arbitrator  may  make  one  or  more  final  awards. 

We  therefore  think,  that,  in  this  case,  the  parties  have  given  the 
power  to  the  arbitrator  to  dispose  of  all  matters,  but  have  not  made 
it  a  condition  that  all  matters  should  be  disposed  of  by  him. 

The  only  case  which  is  necessary  to  consider,  as  opposed  to  this 
view  of  the  question,  is  that  of  BiddeU  v.  Daivse,  where  in  fact 
there  was  a  similar  clause  in  the  agreement  of  reference.  But  it 
is  quite  enough  to  say  that  this  point  was  never  argued  or  con- 
sidered in  the  Court  of  King's  Bench;  and  we  cannot  take  the 
judgment  as  a  binding  authority  upon  a  point  which  was  never 
brought  before  the  Court.    The  rule  therefore  will  be  discharged. 

Rule  discharged, 

B.B. — ^VOL.  XLDC,  87 
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mf^  PARTEIDGE   v.   SCOTT  and   Another  (1). 

^^^„f        (3  Meeson  &  Welsby,  220—230;  S.  C.  1  H.  &  H.  31 ;  7  L.  J.  (N.  S.)  Ex.  101.) 

leas,  jl  ^  party  builds  a  house  on  his  own  land,  wliicli  has  previously  been 

[  220  J  excavated  for  mining  purposes,  lie  does  not  acquire  a  right  to  support 

for  the  house  from  the  adjoining  land  of  another,  at  least  until  twenty 
years  have  elapsed  since  the  house  first  stood  on  excavated  land,  and 
was  in  part  supported  by  the  adjoining  land,  so  that  a  grant  by  the  owner 
of  the  adjoining  land,  of  such  right  to  support,  may  be  inferred;  for,  rights 
of  this  sort  can  have  their  origin  only  in  grant. 

And  semhle,  such  grant  ought  not  to  be  inferred  until  after  the  lapse  of 
twenty  years  since  the  owner  of  the  adjoining  land  knew  or  had  the  means 
of  knowing  that  the  land  had  been  so  excavated. 

Therefore,  the  owner  of  the  adjoining  land  is  not  liable  to  an  action  on 
the  case,  if,  within  such  period,  he  works  mines  under  his  own  land  so  near 
its  boundary  as  to  cause  the  excavated  land  on  which  the  house  stands  to 
sink,  and  the  house  to  be  thereby  injured. 

This  was  an  action  of  trespass  on  the  case;  and  on  the  trial 
before  Alderson,  B.,  at  the  Summer  Assizes  for  Staffordshire,  in 
[  •221  ]       1834,  the  jury  found  a  verdict  for  the  *plaintiff,  subject  to  the 
opinion  of  the  Court  on  the  following  case. 

The  declaration  contained  three  counts.  The  first  stated  that 
the  reversion  of  certain  messuages,  dwelling-houses,  out-houses, 
yards,  gardens,  and  closes,  with  the  appurtenances,  belonging  to 
the  plaintiff,  the  defendants,  on  the  1st  day  of  January,  1830,  and 
on  divers  other  days  and  times,  &c.,  so  wrongfully,  carelessly,  negli- 
gently, and  improperly,  and  without  supporting  or  propping  up  the 
same,  worked  certain  mines  near  to  the  said  premises,  and  dug  for, 
got,  and  removed  the  mines,  minerals,  and  other  produce  of  the 
said  mines,  to  the  support  of  which  said  mines  and  minerals  for 
his  said  premises  the  plaintiff  was  entitled,  and  which  he  of  right 
ought  to  have  had ;  and  that,  by  reason  thereof,  and  by  and 
through  the  carelessness  and  improper  conduct  of  the  defendants, 
the  foundations  of  the  plaintiff's  said  premises  were  thereby  greatly 
weakened  and  injured,  and  the  ground  on  which  the  same  stood 
Bwagged  and  gave  way,  and  the  walls,  foundations,  roofs,  ceilings, 
joists,  doors,  and  windows  of  the  buildings  on  the  plaintiff's  said 
premises,  and  the  earth  and  soil  of  the  said  premises,  were  shaken, 
displaced,  rent  asunder,  damaged,  and  spoiled,  and  sunk,  and  fell ; 

(1)  Eeferred  to  in  the  judgment  of  the  House  of  Lords  by  Pollock,  B. 

Lord  Campbell,  Ch.  J.  in  Humphries  and  Bowen,  J.  in  DalUm  v.  Angus 

r.Brogden  (1850)  12  Q.  B.  739,  750;  (1881)  6    App.    Gas.   740,    744,    780, 

in  the  judgment  of  Bkett,  L.  J.  in  784;  and  in  the  judgment  of  O'Bkikn, 

Mayor  of  Birmingham  v.  Allen  (1877)  J.  in  Oreen  v.  Belfast  Tram.  Co.  (1887) 

6  Ch.  Div.   284,   293,   46  L.  J.  Ch.  20  L.  E.  Ir.  35,  41— E.  0. 
673,  660 ;  in  the  opinions  given  before 
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and  the  said  buildings  were  in  great  danger  of  falling  down,  and    partridge 
the   said  premises  were  thereby  unfit  for  habitation  or  use,  or       scott. 
cultivation   respectively ;   and  that  the  plaintiff  had  been  put  to 
great  expense  in  repairing  and  endeavouring  to  repair  the  same,  &c. 

The  second  count  referred  to  a  certain  other  messuage,  house, 
yard,  garden,  close,  and  premises,  in  the  occupation  of  the  plaintiff, 
and  was  in  all  other  respects  similar  to  the  first  count.  The  third 
count  was  in  trover  for  certain  goods  and  chattels,  to  wit,  earth, 
soil,  rubbish,  &c. 

To  this  declaration  the  defendants  pleaded  separately,  but  the 
same  pleas;  that  is  to  say,  they  pleaded — First,  to  the  whole 
declaration  the  general  issue  of  not  guilty. 

Secondly,  as  to  the  working  without  supporting  or  propping  *up  [  *222  ] 
the  mines  in  the  first  count  mentioned,  near  to  the  messuages, 
dwelling-houses,  and  out-houses  of  the  plaintiff  in  that  count 
mentioned — that  the  plaintiff  was  not  entitled  to,  nor  ought  he 
of  right  to  have  had,  the  support  of  the  mines  for  his  said  messuages, 
dwelling-houses,  and  out-houses,  in  the  first  count  mentioned,  nor 
any  nor  either  of  them,  nor  any  part  thereof,  &c. 

Thirdly,  a  similar  plea  as  to  working  without  propping  up  the 
mines  in  the  said  first  count  mentioned,  near  to  the  yards,  gardens, 
closes,  &c.,  in  that  count  mentioned. 

Fourthly,  a  similar  plea  as  to  working  without  supporting  the 
earth,  soil,  ironstone,  coals,  and  materials,  near  to  the  messuage, 
dwelling-house,  and  out-houses,  in  the  second  count  mentioned. 

Fifthly,  a  similar  plea  as  to  the  working  without  supporting  the 
earth,  soil,  ironstone,  coal,  and  materials,  near  to  the  yard,  garden, 
close,  and  premises,  in  the  said  second  count  mentioned.  And 
sixthly  and  lastly,  to  the  count  in  trover,  that  the  plaintiff  was  not 
possessed  of  as  his  own  property  the  said  goods  and  chattels,  in  that 
count  mentioned. 

The  replication  took  the  issues  tendered  in  the  above-mentioned 
pleas. 

The  jury  found  that  the  plaintiff  was  possessed  of  a  certain 
dwelling-house  and  premises  partly  erected  upon  excavated  land 
within  four  years  before  the  injury  complained  of,  being  the  house 
and  premises  to  which  the  second  count  of  the  declaration  referred, 
and  of  other  houses,  land,  and  premises,  the  buildings  on  which 
had  been  erected  about  thirty  years  before,  and  which  were  those 
included  in  the  first  count. 

They  also  found  that  the  defendants  excavated  so  near  their  own 
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pabtbidoe  boundary,  (the  direction  of  which  boundary  was  east  and  west),  the 
Scott.  mines  belonging  to  themselves,  as  to  cause  damage  thereby  to  all 
the  plaintiff's  premises,  and  to  cause  the  adjoining  land  of  the 
[  *223  ]  plaintiff,  not  covered  *with  buildings,  to  sink  also.  The  defen- 
dants began  to  work  their  mines  after  the  new  house  and  buildings 
of  the  plaintiff  had  been  finished.  They  sunk  their  shaft  or  pit 
about  one  hundred  yards  from  the  plaintiff's  premises  on  the  south 
side  thereof,  and  worked  the  coal  northwards  towards  those  premises. 

The  jury  also  found,  that,  in  order  to  have  prevented  any  injury 
from  the  defendants'  works  to  the  plaintiff's  premises,  a  rib  of  coal 
ought  to  have  been  left  between  those  parts  of  the  substrata  over 
which  the  plaintiff's  buildings  and  premises  were  situated,  and  the 
works  of  the  defendants,  at  least  twenty  yards  in  thickness.  That 
the  defendants  worked  their  mines  leaving  a  rib  of  coal  in  these 
places  of  less  than  ten  yards  in  thickness,  and  that  they  were  aware 
that  the  coal  had  been  worked  out  some  years  before  on  the  north 
or  plaintiff's  side  of  their  boundary,  where  the  boundary  adjoined 
the  plaintiff's  premises.  That,  in  so  doing,  the  defendants  were 
guilty  of  negligence,  in  not  leaving  a  rib  of  sufficient  thickness,  if 
the  plaintiff  was  entitled  to  support  from  the  defendant^'  land  and 
substrata.  The  Court  are  to  be  at  liberty  to  draw  any  reasonable 
conclusion  that  the  jury  should  have  drawn. 

The  question  for  the  opinion  of  the  Court  is,  whether  under  the 
above  circumstances  the  plaintiff  is  entitled  to  recover.  And  if  he 
is,  then  whether  he  is  entitled  to  damages  for  the  old  houses  and 
land  alone,  or  for  the  more  recent  erections  also.  And  it  is  agreed 
that  the  amount  of  damages  shall  be  settled  by  arbitration,  upon 
whichever  principle  this  Court  may  direct. 

If  the  Court  shall  be  of  opinion  that  the  plaintiff  is  not  entitled 
to  recover,  then  a  nonsuit  or  verdict  for  the  defendants,  as  the 
Court  may  direct,  is  to  be  entered. 

The  case  was  argued  in  last  Trinity  Term  by 

W.  J*  Alexander^  for  the  plaintiff : 
Upon  the  facts  set  forth  in  the  case,  as  well  as  on  the  express 
[  •224  ]  finding  of  the  *jury  stated  in  the  last  paragraph,  the  defendants 
are  found  to  have  been  guilty  of  negligence.  The  question  there- 
fore simply  is,  whether  the  plaintiff  was  entitled  to  lateral  support 
from  the  defendants'  subsoil.  There  are  few,  if  any,  decisions  as 
to  the  right  to  support  from  the  adjacent  subsoil ;  the  case  must 
therefore  be  determined  by  reference  to  the  authorities  as  to  the 
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right  of  support  of  adjoining  buildings.  In  Dodd  v.  Holme  (i),  the  Pabtbidob 
question  was  raised,  but  not  determined,  whether  a  party  excavating  scott. 
his  own  soil  near  to,  but  without  touching,  his  neighbour's  ground, 
which  has  been  built  upon  to  its  extremity,  is  bound  in  law  to  pro- 
tect his  neighbour's  foundations  from  being  thereby  weakened, 
either  in  the  case  of  a  newly  built  house,  or  of  one  which  had 
stood  twenty  years.  But  it  was  clearly  held  that  an  action  lay,  it 
having  been  alleged  and  proved  that  the  defendant  so  negligently, 
unskilfully,  and  improperly  dug  his  own  soil,  that  the  plaintiff's 
house  was  thereby  injured.  So  here,  it  is  found  that  the  defen- 
dants' works  were  carried  on  with  negligence.  It  was  undoubtedly 
held,  in  Wyatt  v.  Harrison  (2),  that  the  possessor  of  a  house  not 
ancient  cannot  maintain  an  action  against  the  owner  of  adjoining 
land  for  digging  it  away,  so  that  the  house  falls  in  ;  but  the  Court 
intimated,  that  if  the  complaint  had  been  that  the  digging  occa- 
sioned a  falling  in  of  soil  of  the  plaintiff,  to  which  no  artificial 
weight  had  been  added,  the  action  would  have  lain.  Now,  the 
declaration  in  the  present  case  contains  a  charge  as  to  the  falling 
in  of  soil,  independently  of  any  building ;  and  upon  that  part  of 
the  case,  therefore,  Wyatt  v.  Harrison  is  an  authority  for  the 
plaintiff.  The  case  of  Jones  v.  Bird{3)  was  very  similar  to  the 
present.  There  it  was  held,  that  commissioners  of  sewers,  and 
persons  working  by  their  order  in  the  neighbourhood  of  houses, 
*are  bound  to  take  all  proper  precautions  for  securing  them,  and  to  [  *226  ] 
shore  them  up  if  necessary ;  and  also  to  give  specific  notice  to  the 
owners  of  such  houses  of  the  construction  of  any  works  likely  to  be 
dangerous  to  them.  Here,  also,  the  defendants  were,  at  all  events, 
bound  to  have  given  the  plaintiff  notice  of  their  proceedings.  In 
Trower  v.  Chadwick  (4),  it  was  held  that  it  is  a  duty  imposed  bylaw 
upon  a  party  pulling  down  his  walls,  adjoining  to  the  wall  of  his 
neighbour,  to  use  due  care  and  skill,  and  take  reasonable  and  proper 
precaution  in  doing  so ;  so  that,  for  want  of  such  care,  skill,  and 
precaution,  his  neighbour's  wall  be  not  injured.  A  party  is  not 
at  liberty  to  do  what  he  pleases  with  his  own,  where,  even  remotely, 
he  may  do  injury  to  his  neighbour. 

(Aldbrson,  B.  :    The  difficulty  is,   that  you  have  yourselves 
occasioned  the  danger,  by  doing  what  you  pleased  with  your  own.) 

(1)  40  E.  E.  344  (1  Ad.  &  El.  493 ;  Orocera'  Co.  v.  Donne,  43  E.  E.  591  (3 
3  N.  &  M.  739).  Bing.  N.  0.  34 ;  3  Scott,  356). 

(2)  37  E.  E.  566  (3  B.  &  Ad.  871).  (4)  43  E.  E.  659  (3  Bing.  N.  0. 334 ; 

(3)  24  E.  E.  579  (5  B.  &  Aid.  837  ;  3  Scott,  699). 
1  Dowl.  &  Ey.  497).    And  see  The 
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Partetdob    But  no  danger  then  existed  of  doing  injury  thereby  to  any  other. 

Scott.       I*  is  found  in  the  case  that  the  defendants  knew  the  plaintiff  had 

built  on  excavated  ground.    It  is  only  on  the  supposition  of  their 

knowledge  that  his  land  was  worked  to  the  extremity,  that  it  was 

necessary  to  leave  a  rib  of  twenty  yards'  thickness. 

(Alderson,  B.  :  The  question  is,  whether  the  plaintiff  does  not  take 
the  risk  on  himself,  by  excavating  to  the  extremity  of  his  ground.) 

It  is  submitted,  that,  on  the  finding  in  this  case,  the  defendants 
were  bound  to  leave  a  rib  of  twenty  yards,  they  having  begun'  to 
work  after  the  plaintiff's  houses  were  built,  and  with  a  knowledge 
of  their  being  built  on  excavated  land.  In  Wyatt  v.  Harrison^ 
there  was  no  allegation  that  the  plaintiff  had  a  right  to  have  his 
house  supported  by  the  adjacent  soil.  In  Vaughan  v.  Menlove  (i), 
it  was  held  that  an  action  lay  against  a  party  for  so  negligently 
constructing  a  hay-rick  on  the  extremity  of  his  land,  that,  in  con- 
[  ^226  ]  sequence  of  its  spontaneous  ignition,  his  neighbour's  *house  was 
burnt :  for  consequences  so  remote,  of  his  negligent  use  of  his  own 
property,  is  a  party  liable.  The  observations  made  in  some  of  the 
cases,  as  to  the  inconvenience  and  danger  of  the  removal  of 
adjoining  strata  without  notice  or  precaution,  apply  tenfold  to  the 
case  of  subjacent  strata,  where  there  can  be  no  precise  knowledge 
of  the  operations  going,  on  in  them. 

Whateley,  for  the  defendants : 

It  may  be  admitted  that  careless  and  negligent  conduct,  in 
operations  on  a  man's  own  land,  which  is  productive  of  injury  to 
his  neighbour,  is  a  ground  of  action :  Jones  v.  Bird ;  Vaughan  v. 
Menlove.  But  negligence  is  not  found  here,  except  as  an  inference 
of  law  from  the  facts  stated.  There  are  many  authorities  to  show 
that  in  the  case  of  a  new  house,  the  owner  is  not  entitled  as  of  right 
to  sujg)ort  from  the  adjacent  soil :  Wilde  v.  Minsterley  (2) ,  Slingshy 
V.  Barnard  (3),  Wyatt  v.  Harrison.  Then,  with  respect  to  the  house 
which  has  been  built  above  twenty  years — the  distinction  between 
a  new  and  an  ancient  house,  as  to  this  point,  was  first  suggested 
in  Palmer  v.  Fleshees  {4>).  In  Stansell  v.  Jollard(6),  Lord  Ellen- 
borough  is  said  to  have  Held,  that,  *'  where  a  man  had  built  to 
the  extremity  of  his  soil,  and  had  enjoyed  his  building  above 

(1)  43  R.R.  711(3  Bing.N.C.  468;  (3)1  Boll.  Eep.  430;  Vin.  Abr. 
4  Scott,  244).                                               Actions  (Case),  (N.  c.) 

(2)  2  Roll.  Abr.  5&4,  tit.  Trespass,  (4)  1  Siderfin.  167. 

I.,  pi.  1.  (6)  1  Selw.  N.  P.  444,  8th  ed. 
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twenty  years,  then,  upon  analogy  to  the  rule  as  to  lights,  &c.,  Fartbidge 
he  acquired  a  right  to  support,  or,  as  it  were,  of  leaning  to  his  scott. 
neighbour's  soil,  so  that  his  neighbour  could  not  dig  so  near  as 
to  remove  the  support,  &c. ;  but  that  it  was  otherwise  of  a  house, 
&c.,  newly  built."  There  is,  however,  no  other  case  in  which  it 
has  been  held  either  expressly  or  impliedly  that  a  grant  can  be 
presumed  from  twenty  years'  enjoyment  in  such  a  case.  And 
there  is  in  truth  no  analogy  between  this  case  and  that  of  ancient 
lights,  or  the  like  ;  the  reason  of  the  law  as  *to  the  right  to  light,  [  '227  ] 
water,  &c.,  is,  that  it  is  a  species  of  enjoyment  which  is  exercised 
openly,  and  so  is  capable  of  being  openly  obstructed  by  any  party 
disputing  the  right : — it  is  an  exercise  of  right  which  the  other 
party  has  always  the  means  of  showing  he  does  not  acquiesce  in : 
but  that  is  not  the  case  here ;  the  plaintiff  clearly  had  a  right  to 
build  on  his  own  land  ;  but  can  he  therefore,  at  the  end  of  twenty 
years,  preclude  the  defendants  from  mining  in  their  own  land,  on 
the  ground  that  he  has  acquired  a  right  to  support  from  it  ?  Can 
the  defendants'  right  to  work  their  mines  at  any  future  time  depend 
on  this — whether  the  plaintiff  has  or  has  not  got  his  minerals  to 
his  boundary  ?  If  the  party  is  himself  in  fault,  he  cannot  recover 
for  the  injury  done  him  by  his  neighbour.  There  is  no  fact  here 
from  which  the  Court  can  presume  any  grant.  The  parties  have 
no  means  of  knowing  what  are  the  strata  in  the  adjoining  land, 
when  they  were  excavated,  or  whether  they  may  not  be  filled  with 
water,  which  has  filled  up  the  old  hollows,  and  so  supports  the 
superincumbent  weight.  And  what  distinction  can  there  be 
between  a  new  and  an  old  house,  except  on  the  presumption  of 
a  grant?  When,  indeed,  although  the  party  had  a  right  to  do  the 
act  complained  of,  there  has  been  negligence  in  the  mode  of  doing 
it,  that  introduces  a  different  question :  but  it  clearly  is  not  suffi- 
cient to  show  merely  that  the  damage  has  arisen  from  the  act  of 
the  defendant:  Com.  Dig.  Action  on  the  Case,  (B.  8).  Here  there 
is  no  evidence  to  show  that  the  defendants  knew  that  the  plaintiff's 
houses  were  supported  by  their  land. 

With  regard  to  the  complaint  as  to  the  falling  in  of  the  soil,  that 
comes  to  the  same  question :  it  appears  that  the  land  which  has 
sunk  is  appurtenant  to  the  buildings. 

Alexander,  in  reply : 

The  answer  to  the  argument  on  the  other  side  is,  that  the  defen- 
dants should  have  given  notice  qf  what  they  were  about  to  do. 
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Pabtbidqb        (Aldbrson,  B.  :  *  Jones  v.  Bird  was  the  case  of  a  merely  tem- 
SooTT.       porary  subduction  of  the  support.     Must  you  not  show  that  the 
[  '228  ]      giving  you  notice  would  have  enabled  you  to  escape  the  injury  ? 
The  plaintiff  could  not  have  shored  up  his  house.) 

Wyatt  V.  Harrison  is,  at  all  events,  an  authority  that  the  plaintiff 

has  a  right  to  recover  as  to  the  falling  in  of  the  yards  and  gardens. 

And  Stansell  v.  Jollard  is  strongly  in  his  favour  as  to  the  ancient 

house.     He  cited  also  Brown  v.  Windsor  (i). 

Cur,  adv.  vult. 

The  judgment  of  the  Goubt  was  delivered  in  this  Term  by 

Aldebson,  B.  : 

The  two  questions  in  this  case  are  of  considerable  importance. 
The  facts  may  be  shortly  thus  stated.  The  plaintiff  was  possessed 
of  two  houses,  one  an  ancient  one,  and  the  other  built  long  within 
twenty  years,  before  the  subject  of  the  present  action  occurred. 
These  houses  were  built  on  the  plaintiff's  land,  and  considerably 
within  his  boundary ;  and  the  modern  house  is  stated  to  have  been 
built  on  land  which  had  been  previously  excavated  for  the  purpose 
of  getting  coal.  No  such  statement  appears  in  the  case  as  to  the 
ancient  house ;  and  the  Coubt  cannot  therefore  intend  that  that 
house  was  built  originally  on  excavated  land,  or  that  the  land  has 
been  excavated  more  than  twenty  years  ago. 

Under  these  circumstances,  the  question  is  precisely  similar  as 
to  both  houses,  and  is  one  on  which  the  Goubt  do  not  entertain 
any  doubt. 

Bights  of  this  sort,  if  they  can  be  established  at  all,  must,  we 
think,  have  their  origin  in  grant.  If  a  man  builds  his  house  at  the 
extremity  of  his  land,  he  does  not  thereby  acquire  any  right  of 
[  •229  ]  easement,  for  support  or  *otherwise,  over  the  land  of  his  neighbour. 
He  has  no  right  to  load  his  own  soil  so  as  to  make  it  require  the 
support  of  that  of  his  neighbour,  unless  he  has  some  grant  to  that 
effect.  Wyatt  v.  Harrison  (2)  is  precisely  in  point  as  to  this  part  of 
the  case,  and  we  entirely  agree  with  the  opinion  there  pronounced. 

In  this  case,  if  the  land  on  which  the  plaintiff's  house  was  built 
had  not  been  previously  excavated,  the  defendants  might,  without 
injury  to  the  plaintiff,  have  worked  their  coal  to  the  extremity  of 
their  own  land,  without  even  leaving  a  rib  of  ten  yards,  as  they 
have  done.    And  if   the   plaintiff   had  not   built   his  house  on 

(1)  1  Or.  &  J.  20.  (2)  37  E.  E.  566  (3  B.  &  Ad.  871). 
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excavated  ground,  the  mere  sinking  of  the  ground  itself  would  have    partridor 

been  without  injury.    He  has,  therefore,  by  building  on  ground       sgott. 

insufficiently  supported,  caused  the  injury  to  himself,  without  any 

fault  on  the  part  of  the  defendants ;  unless  at  the  time,  by  some 

grant,  he  was  entitled  to  additional  support  from  the  land  of  the 

defendants.     There  are  no  circumstances  in  the  case  from  which 

we  can  infer  any  such  grant  as  to  the  new  house,  because  it  has 

not  existed  twenty  years ;  nor  as  to  the  old  house,  because,  though 

erected  more  than  twenty  years,  it  does  not  appear  that  the  coal 

under  it  may  not  have  been  excavated  within  twenty  years ;  and 

no  grant  can  at  all  events  be  inferred,  nor  could  the  right  to  any 

easement  become  absolute,  even  under  Lord  Tenterden's  Act,  until 

after  the  lapse  of  at  least  twenty  years  from  the  time  when  the 

house  first  stood  on  excavated  ground,  and  was  supported  in  part 

by  the  defendants'  land. 

If  the  law  stood  as  it  did  before  Lord  Tenterden's  Act,  (2  &  8 
Will.  lY.  c.  71,  s.  2),  we  should  say  that  such  a  grant  ought  not  to 
be  inferred  from  any  lapse  of  time  short  of  twenty  years  after  the 
defendants  might  have  been  or  were  fully  aware  of  the  facts.  And 
even  since  ^that  Act,  the  lapse  of  time,  under  these  peculiar  cir-  [  ^230  ] 
cumstances,  would  probably  make  no  difference.  For,  the  proper 
construction  of  that  Act  requires  that  the  easement  should  have 
been  enjoyed  for  twenty  years  under  a  claim  of  right.  Here 
neither  party  was  acquainted  with  the  fact  that  the  easement  was 
actually  used  at  all;  for,  neither  party  knew  of  the  excavation 
below  the  house.  We  should  probably,  therefore,  have  been  of 
opinion  that  there  was  no  user  of  the  easement  under  a  claim  of 
right,  and  that  Lord  Tenterden's  Act  therefore  would  not  apply  to 
a  case  like  this.  However,  the  facts  of  this  special  case  do  not 
raise  that  point. 

We  think,  upon  the  whole,  that  the  defendants  are  entitled  to 
our  judgment. 

Judgment  for  the  defendants. 
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1838.  SIMPSON  V.  NICHOLLS  (1). 

Ikeeh.  qf       (3  Meeson  &  Weleby,  240—244 ;  S.  C.  1  H.  &  H.  12 ;  7  L.  J.  (N.  S.)  Ex.  117 ; 
-Pfea*.  6  Dowl.  P.  C.  355.) 

•■        ■•  To  a  count  for  goods  sold  and  delivered,  the  defendant  pleaded  that  they 

were  goods  sold  and  delivered  to  him  by  the  plaintiff  in  the  way  of  his  trade, 
on  a  Sunday,  contrary  to  the  statute.  The  plaintiff  replied,  that  the 
defendant,  after  the  sale  and  delivery  of  the  goods,  kept  them  for  his  own 
use,  without  returning  or  offering  to  return  them,  and  had  thereby  become 
liable  to  pay  the  sum  mentioned  in  the  plea,  being  so  much  as  they  were 
reasonably  worth :  Held  bad  on  demurrer. 

Assumpsit  for  goods  sold  and  delivered,  and  on  an  account  stated. 
Flea,  as  to  the  sum  of  IBs.  6d.,  parcel,  &c.  actionem  nan,  because 
the  goods,  the  price  and  value  whereof  amounted  to  the  sum  of 
IBs.  6d.,  parcel  of  the  money  in  the  first  count  mentioned,  at  the 
time  of  the  sale  and  delivery  thereof,  consisted  of  certain  wines  and 
goods,  to  wit,  two  bottles  of  port,  &c. ;  and  that  the  plaintiff,  before 
and  at  the  time  of  the  sale  and  delivery  thereof,  carried  on  the 
trade  and  business  of  a  wine-merchant,  and  the  said  goods  were  so 
sold  and  delivered  by  the  plaintiff  to  the  defendant  on  Sunday,  the 
1st  day  of  March,  1885,  and  in  the  way  of  the  plaintiff's  said  trade 
and  business,  and  in  his  ordinary  calling  of  a  wine-merchant ;  and 
the  said  promise  to  pay  the  price  and  value  thereof  was  made  on 
that  day  by  the  defendant  to  the  plaintiff,  in  the  way  of  the  plain- 
tiff's said  trade  and  business,  &c.,  upon  the  said  Sunday,  such  sale 
or  delivery  not  being  a  work  of  necessity  or  of  charity,  and  contrary 
to  the  statute,  &c.  And  that  the  sum  of  18«.  6d.,  parcel  of  the 
money  in  the  last  count  mentioned  as  found  to  be  due  from  the 
defendant  to  the  plaintiff,  and  an  account  whereof  was  so  stated  as 
aforesaid,  was  so  found  to  be  due,  and  was  and  is  the  said  sum  of 
188.  6d.,  in  which  the  defendant  is  supposed  to  be  indebted  to  the 
plaintiff  for  and  in  respect  of  the  said  goods  so  sold  and  delivered 
on  a  Sunday  as  aforesaid.  Verification  (2). 
[  241  ]  Replication,  as  to  so  much  of  the  plea  as  relates  to  the  said  sum 

of  16s.  6d.,  parcel  of  the  money  in  the  first  count  mentioned, 
precludi  non,  because,  although  the  said  goods  were  sold  and 
delivered  by  the  plaintiff  to  the  defendant  at  the  time  and  in  the 
manner  in  the  plea  alleged,  yet  the  defendant,  after  the  sale  and 
delivery  of  the  said  goods,  kept  and  retained  the  same,  and  hath 

(1)  See  Williams  v.  Paul  and  note  that  it  was  the  price  of  goods  sold  on 
thereto,  31  B.  R.  512  (6  Bing.  653).—  Sunday,  the  24th  May,  1835;  which 
B.  C.  was  also  followed  by  a  replication, 

(2)  There  was  a  similar  plea  as  to  demurrer,  &c.,  in  the  same  terms  as 
6/.  Os,  6(1,,  other  parcel,  &c.,  alleging  those  stated  in  the  text. 
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ever  since  kept  and  retained  the  same,  for  his  own  use  and  benefit,      Simpson 

without  in  any  manner  returning  or  o£fering  to  return  the  same  to     nicholls. 

the  plainti£f,  and  thereby  hath  become  liable  to  pay  to  the  plaintiff 

the  said  sum  of  18«.  6d.,  the  same  being  so  much  as  the  said  goods 

were  and  are  reasonably  worth  :  And  as  to  so  much  and  such  part 

of  the  plea  as  relates  to  the  said  sum  of  IBs.  Gd.,  parcel  of  the  said 

sum  of  money  in  the  second  count  mentioned,  precludi  non,  because, 

although  the  said  sum  of  IBs.  6d.  was  found  to  be  due  from  the 

defendant  to  the  plaintiff  upon  an  account  stated  between  them,  as 

by  the  defendant  in  that  behalf  alleged,  yet  that  the  said  account  in 

the  second  count  of  the  declaration  mentioned  was  stated  between 

the  plaintiff  and  the  defendant  upon  a  different  and  subsequent 

day,  to  wit,  upon  the  25th  day  of  April,  1885,  the  same  not  being 

the  Lord's  Day  or  Sunday  ;  and  upon  that  accounting  the  defendant 

was  then  found  to  be  indebted  to  the  plaintiff,  and  in  consideration 

thereof  then  promised  the  plaintiff  to  pay  him  the  said  sum  of 

IBs.  6d.,  parcel  of  the  monies  in  the  second  count  of  the  declara* 

tion  mentioned  as  aforesaid,  in  manner  and  form  as  the  plaintiff 

hath  in  his  declaration  in  that  behalf  alleged,  &c. 

Special  demurrer  to  the  replication  to  so  much  of  the  plea  as 
related  to  the  said  sum  of  IBs.  6d.,  parcel  of  the  monies  in  the  first 
count  mentioned  ;  assigning  for  causes,  that  the  replication  neither 
traversed  or  denied,  nor  confessed  and  avoided,  the  matters  in  the 
plea  alleged  ;  and  ""that  the  plaintiff  had  not  stated  or  shown  that  [  *242  ] 
the  defendant  made  a  fresh  promise  to  pay  the  plaintiff  the  said 
sum  of  IBs.  6d. ;  and  that  the  matters  pleaded  in  the  replication 
might  and  ought  to  have  been  pleaded  by  a  formal  traverse  of  the 
sale  and  delivery  having  taken  place  on  a  Sunday ;  and  that  the 
replication  was  a  departure  from  the  first  count  of  the  declaration, 
and,  to  have  enabled  the  plaintiff  to  have  recovered  on  the  matters 
contained  therein,  he  ought  to  have  declared  specially. 

To  the  replication,  so  far  as  it  related  to  the  IBs.  6d.  pleaded  to 
as  part  of  the  monies  mentioned  in  the  second  count  of  the  declara- 
tion, the  defendant  rejoined,  denying  that  the  account  was  stated 
on  a  different  or  subsequent  day  to  the  Sunday  on  which  the  goods 
were  sold  and  delivered  as  in  the  plea  mentioned. 

The  demurrer  was  now  argued  by 

Martin,  for  the  defendant : 

The  promise  stated  in  the  declaration  is  the  ordinary  promise 
implied  by  law  from  the  sale  and  delivery  of  goods.     If  the  contract 
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Simpson  could  be  supported  on  the  grounds  suggested  in  the  replication, 
NicHOLLs.  the  plaintiff  ought  to  have  new  assigned  ;  but  instead  of  doing  so, 
he  replies  a  new  promise,  supposed  to  arise  from  the  mere  detainer 
of  the  goods  by  the  defendant.  That  is  a  departure  from  the 
declaration.  Williams  v.  Paul  (i),  which  will  be  relied  on  by  the 
other  side,  is  distinguishable.  There  the  defendant,  having  kept  a 
heifer  which  he  had  bought  of  a  drover  on  a  Sunday,  and  having 
afterwards  made  a  promise  to  pay  for  it,  was  held  liable  on  a  quantum 
meruit.  The  case  was  determined  altogether  on  the  ground  of  the 
subsequent  promise,  and  it  is  no  authority  as  to  the  point  now  taken, 
of  a  departure  in  pleading.  In  Read  v.  Rann  (2),  where  it  was  held 
that  a  ship  broker  who  had  negotiated  a  bargain  for  the  hire  of  a 

[  *243  ]  vessel,  ^which  afterwards  went  off,  (the  usage  being  that  the  broker 
received  a  certain  commission  on  the  freight,  if  the  contract  was 
perfected,  but  not  otherwise),  was  not  entitled  to  recover  against 
the  ship  owner  for  his  work  and  labour,  even  on  a  quantum  meruit, 
Parke,  J.,  says,  '^  In  some  cases  a  special  contract,  not  executed, 
may  give  rise  to  a  claim  in  the  nature  of  a  quantum,  meruit ;  e.g., 
where  a  special  contract  has  been  made  for  goods,  and  goods  sent, 
not  according  to  the  contract,  are  retained  by  the  party ;  there  a 
claim  for  the  value  on  a  quantum  valebant  may  be  supported ;  but 
then,  from  the  circumstances,  a  new  contract  may  be  implied.*' 
If,  then,  the  plaintiff  proposes  to  set  up  a  new  contract  arising  from 
subsequent  circumstances,  he  should  have  new  assigned. 

Curzon,  for  the  plaintiff : 

There  is  no  departure.  The  plaintiff  may  either  rely  on  a  special 
contract  executed,  or  go  on  a  quantum  valebant.  Then,  the  defen- 
dant having  by  his  plea  endeavoured  to  confine  the  plaintiff's  case 
to  a  contract  made  on  a  Sunday,  the  replication,  which  is  in  the 
nature  of  a  new  assignment,  rests  the  plaintiff's  claim  upon  the 
contract  of  qu^intum  valebant. 

(Fabee,  B.  :  The  real  question  is,  whether  the  replication  is 
good  in  substance :  whether  an  action  will  lie  on  a  contract  arising 
from  the  detainer  of  the  goods,  even  with  an  express  promise 
to  pay.) 

WiUiams  v.  Paul  is  an  authority  that  it  will :  there  the  plaintiff 
recovered  on  a  quantum  valebant  count.    Whether  the  promise  were 

(1)  31  B.  B.   512  (6  Bing.  653;  4  (2)  34  R.  E.  473  (10  B.  &  C.  438). 

Moore  ft  Payne,  532). 
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express  or  implied,  it  would  not  be  laid  in  the  declaration,  bat      Simpson 
would  be  matter  of  evidence.  Niouolls. 

(Parkb,  B.  :  If  you  have  set  out  in  your  replication  a  good  and 
valid  contract,  it  will  be  sufficient ;  but  the  objection  is  that  it 
states  no  promise.  At  all  events,  the  keeping  of  the  goods  is  only 
evidence  of  a  promise.  You  ought  to  have  stated  that  the  defen- 
dant retained  the  goods,  and  promised  to  pay  for  them.  The 
replication  ought  not  to  have  stated  the  facts,  but  the  ^inference  [  *244  ] 
of  law.) 

The  replication,  being  in  the  nature  of  a  new  assignment,  it 
is  a  repetition  of  the  declaration,  and  it  prays  judgment  for  the 
non-performance  of  the  promise  alleged  in  the  declaration. 

Lord  Abingbb,  G.  B.  : 
I  think  the  replication  is  bad. 

FAaKB,  B. : 

The  replication  is  certainly  bad :  for,  even  supposing  Williams  v. 
Pavl  to  be  good  law,  (and  in  one  point  of  view,  which  has  not  been 
adverted  to,  it  may  perhaps  be  supported,  viz.,  that  though  the 
contract  is  illegal,  being  made  on  a  Sunday,  the  property  in  the 
goods  passes,  although  no  action  can  be  maintained  for  them),  yet 
the  plaintiff  has  not  brought  himself  within  the  decision  in  that 
case,  which  proceeded  on  the  ground  that  there  was  an  express 
promise  to  pay,  after  the  retention  of  the  goods.  The  replication 
should  therefore  have  stated  an  express  promise  by  the  defendant, 
after  the  retention  of  the  goods  on  the  Monday,  and,  not  having 
done  so,  it  is  clearly  bad. 

BoLLAND,  B.,  and  Gubnby,  B.,  concurred. 

Judgment  for  the  defendant. 

[The  following  note  is  taken  from  5  M.  &  W.  702 :] 

The  reporters  have  been  informed  that  they  were  under  a  mis-  [5M.&  w. 
conception  in  attributing  to  Baron  Parke,  in  his  judgment  in  the  ^^^^ 
above  case,  the  expression  of  an  opinion  that  the  case  of  Williams 
V.  Paul,  6  Bing.  653  (31  E.  E.  512),  ** might  perhaps  be  supported," 
on  the  ground,  ''  that  though  the  contract  was  illegal,  being  made 
on  a  Sunday,  the  property  in  the  goods  passed,  although  no  action 
could  be  maintained  for  them."    His  Lordship's  argument  was 
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Simpson      that,  although  the  contract  was  void,  as  being  made  on  a  Sunday, 

NicHOLLB.     yfit  as  the  property  in  the  goods  passed  by  delivery,  the  promise 

made  on  the  following  day  to  pay  for  them  could  not  constitute 

any  new  consideration ;  and  therefore  he  doubted  whether  the  case 

of  WiUianis  v.  Paul  could  be  supported  in  law. 


1838.         BRIDGE    V.    The    GRAND    JUNCTION    RAILWAY 
^ch,of  COMPANY  (1). 

Fleas.  ^   ' 

r  244  ]  (3  Meeson  &  Welsby,  244—248.) 

Case  for  the  negligent  management  of  a  train  of  railway  carriages, 
whereby  it  ran  against  another  train,  in  one  of  which  the  plaintiff  was 
riding,  and  injured  him.  Plea,  that  the  parties  having  the  management  of 
the  train  in  which  the  plaintiff  was,  managed  it  so  negligently  and 
improperly,  that,  in  part  by  their  negligence,  as  well  as  in  part  by  the 
defendant's  negligence,  the  defendant's  train  ran  against  the  other,  and 
caused  the  injuries  to  the  plaintiff :  Held,  that  the  plea  was  bad  in  form,  as 
amounting  to  not  guilty ;  and  in  substance,  for  not  showing,  not  only  that 
the  parties  under  whose  management  the  plaintiff  was  were  guilty  of 
negligence,  but  also  that  by  ordinary  care  they  could  have  avoided  the 
consequences  of  the  defendant's  negligence^ 

Case.  The  declaration  stated,  that,  before  and  at  the  time  of  the 
committing  of  the  grievances  thereinafter  mentioned,  to  wit,  on  the 
9th  September,  1837,  the  plaintiff  was  a  passenger  by  a  certain 
carriage  forming  part  of  a  certain  train  of  railway  carriages  then 
[  *245  ]  being  on  a  journey  *on  and  by  a  certain  railway,  to  wit,  the 
Liverpool  and  Manchester  Railway ;  and  the  said  Company  was 
also  then  possessed  of  a  certain  other  train  of  railway  carriages 
then  also  journeying  on  and  by  the  said  railway,  under  the  care 
and  management  of  certain  servants  of  the  said  Company :  never- 
theless the  said  Company,  by  their  said  servants,  so  carelessly, 
negligently,  and  improperly  behaved  and  conducted  themselves  in 
and  about  the  management,  control,  and  direction  of  the  said  train 
oi  the  said  Company,  that  the  same,  by  and  through  the  default, 
carelessness,  negligence,  and  improper  conduct  of  the  said  servants 
of  the  said  Company,  then  with  great  force  and  violence  ran  upon  and 
against  the  said  train  of  carriages  in  one  whereof  the  plaintiff  then  was 
being  carried  as  aforesaid,  and  struck  against  the  same,  by  means 

(1)  See  the  principle  of   this  case  And  see  the  cases  classified  by  Lind- 

oonfirmed  by  BavitB  v.  Mann  (**The  ley,  L.  J.  in  Tht  Bernina  (1887)  12 

oft-quoted  donkey    case ")    1842,    10  P.  D.  58  (afi&rmed  H.  L.  1888,  s.  n. 

M.  &W.  546,  12  L.J.  Ex.  10;  Tuffy.  Mills  v.  Armstrong,  13  App.  Caa.  1, 

Warman  (1857, 1858)  2  C.  B.  N.  S.  740,  67  L.  J.  P.  66.— IL  C. 
6  0.  B.  N.  S.  573,  27  L.  J.  0.  P.  322. 
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whereof  the  said  last-mentioned  train  was  very  much  injured,  and  the 
said  carriage  on  which  the  plaintiff  then  was  was  driven  in,  broken 
to  pieces,  and  destroyed,  and  thereby  three  of  his  the  plaintiff's  ribs 
were  fractured  and  broken,  and  he  was  otherwise  greatly  wounded, 
bruised,  and  injured,  &c. 

Plea,  that,  before  and  at  the  time  of  committing  the  grievances 
in  the  declaration  alleged,  the  said  train  of  carriages,  in  on^  whereof 
the  plaintiff  was  a  passenger,  did  not  belong  to  the  defendants,  nor 
was  the  same  under  the  care  and  management  of  the  defendants  or 
of  their  servants,  but  under  the  care  and  management  of  other 
persons :  that,  before  and  at  the  time  when  &c.  in  the  declaration 
mentioned,  the  said  train  of  railway  carriages  of  the  defendants 
was  lawfully  proceeding  on  the  said  railway,  and  that  the  persons 
who  had  the  management,  control,  and  direction  of  the  said  train 
of  carriages  in  one  whereof  the  plaintiff  was  then  being  carried, 
carelessly,  negligently,  and  improperly  behaved  and  conducted 
themselves  in  and  about  the  management,  control,  and  direction 
of  the  same,  and  that,  in  part  by  and  through  the  default,  careless- 
ness, and  negligence,  &c.,  of  the  last-mentioned  ^persons,  as  well 
as  in  part  by  and  through  the  default,  carelessness,  and  negligence, 
&c.,  by  or  on  the  part  of  the  servants  of  the  defendants  in  and 
about  the  management,  &c.,  of  the  said  train  of  carriages  of  the 
defendants,  the  said  train  of  carriages  of  the  defendants  ran  upon 
and  against  the  said  train  of  carriages,  in  one  whereof  the  plaintiff 
then  was  being  carried,  and  struck  against  the  same,  and  occa- 
sioned the  damage,  injuries,  &c.,  in  the  declaration  mentioned. 
Verification. 

Special  demurrer,  assigning  the  following  causes :  that  the  plea 
amounts  to  not  guilty ;  that  it  is  argumentative,  and  the  allega- 
tions in  it  are  averments  of  evidence  and  not  of  facts ;  that  it 
consists  of  matters  of  law,  and  not  of  matters  of  fact  on  which 
any  material  issue  can  be  taken,  &c.  In  the  margin  of  the 
demurrer  it  was  stated  that  the  plaintiff  would  also  argue  that 
the  plea  was  bad  in  substance. 


Bbidob 

f. 

The  Grand 

Junction 

Railway 

Company. 


[  •246  ] 


Cowling^  in  support  of  the  demurrer,  was  stopped  by  the 
Court, 


Nevile,  contra  : 

The  plea  is  good  both  in  substance  and  in  form.    If  there  was 
negligence  as  well  on  the  part  of  the  plaintiff  as  of  the  defendants, 
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bbidgb  they  are  not  answerable  in  law:  Vennall  v.  Gamer  (i),  Pluckwell 
The  Grand  V.  Wilson  (2),  Luxford  v.  Large  (3),  Vanderplank  v.  MiUer  (4).  The 
B^LWAY  P^^^'  therefore,  discloses  a  substantial  defence  to  the  action.  But, 
Compact,  secondly,  it  is  good  also  in  form,  as  a  plea  in  confession  and  avoid- 
ance. It  confesses  a  prima  facie  case  of  negligence  in  the  defen- 
dants, but  avoids  it  by  introducing  new  matter,  viz.,  that  the 
person^  who  had  the  conduct  of  the  carriage  in  which  the  plaintiff 
was  were  also  guilty  of  negligence.    But,  further,  although  the 

[  *247  ]  facts  ^alleged  in  the  plea  might  be  given  in  .evidence  under  the 
plea  of  not  guilty,  yet,  as  they  present  a  question  of  law  for 
the  determination  of  the  Court,  it  is  no  objection  on  special 
demurrer  that  the  plea  amounts  to  not  guilty.  The  distinction 
is  taken  in  several  cases,  that,  where  a  question  of  law  is  raised  on 
the  face  of  the  plea,  the  party  may  allege  the  matter  specially, 
although  it  might  have  been  given  in  evidence  under  the  general 
issue :  Birch  v.  Wilson  (6),  Chambers  v.  Taylor  (6),  Pain  v. 
Rochester  {7),  Newton  v.  Cresioick{s).  The  matter  of  law  raised 
here,  is,  whether  the  negligence  of  the  parties  under  whose  care 
the  plaintiff  was,  excuses  the  defendants'  negligence. 

(Parke,  B.  :  The  question  is,  whether  the  plea  is  not  altogether 
bad  in  substance.  It  is  consistent  with  all  the  facts  stated  in 
it,  that  the  plaintiff  (or  they  under  whose  guidance  he  was)  was 
guilty  of  negligence,  and  the  defendants  also;  and  yet  that  the 
plaintiff  is  entitled  to  recover.  Can  it  be  said,  that,  because  a 
carriage  is  on  the  wrong  side  of  the  road,  a  party  is  excused  who 
drives  against  it  ?  It  ought  to  have  been  shown  that  there  was 
negligence  in  not  avoiding  the  consequences  of  the  defendants' 
default.  The  principle  is  very  clearly  stated  by  Lord  Ellen- 
BOBOUGH  and  Bayley,  J.,  in  Butterjield  v.  Forrester  (9). 

Lord  Abingbb,  C.  B.  :  The  negligence  of  the  plaintiff,  in  order 
to  preclude  him  from  recovering,  must  be  such  as  that  he  could  by 
ordinary  care  have  avoided  the  consequences  of  the  defendants' 
negligence.) 

It  is  suficiently  averred  in  the  plea,  that  the  collision  itself  took 
place  by  the  negligence  of  both  parties. 


(1)  38  R.  B.  578  (1  Or.  &  M.  21). 

(2)  5  Car.  &  P.  375. 

(3)  5  Car.  &  P.  421. 

(4)  Moo.  &  Mai.  169. 

(5)  2  Mod.  274. 


(6)  Cro.  Eliz.  900. 

(7)  Gro.  Eliz.  871. 

(8)  3  Mod.  165. 

(9)  10  E.  B.  433  (11  East,  60). 
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Lord  Abinobr,  C.  B.  : 

I  think  the  plea  is  bad  in  substance.  And,  in  point  of  form, 
it  amounts  to  no  more  *than  a  simple  negation  of  the  negligence 
which  makes  the  defendant  liable. 

Parke,  B.  : 

The  plea  undoubtedly  amounts  to  the  general  issue.  But  I 
think  it  is  also  bad  in  substance,  on  the  ground  I  before  stated ; 
that  all  the  facts  alleged  in  it  may  be  true  :  there  may  have  been 
negligence  in  both  parties,  and  yet  the  plaintiff  may  be  entitled  to 
recover.  The  rule  of  law  is  laid  down  with  perfect  correctness 
in  the  case  of  Butterjleld  v.  Forrester:  and  that  rule  is,  that, 
although  there  may  have  been  negligence  on  the  part  of  the 
plaintiff,  yet,  unless  he  might,  by  the  exercise  of  ordinary  care, 
have  avoided  the  consequences  of  the  defendants*  negligence,  he  is 
entitled  to  recover :  if  by  ordinary  care  he  might  have  avoided 
them,  he  is  the  author  of  his  own  wrong.  That  is  the  only  way  in 
which  the  rule  as  to  the  exercise  of  ordinary  care  is  applicable 
to  questions  of  this  kind.  Nothing  to  that  effect  is  alleged  in  this 
plea  :  and,  even  if  it  were,  it  is  equivalent  to  not  guilty. 


BoLLAND,  B.,  concurred. 


Bridge 

V. 

Thb  Qbaud 

Junction 

Railwat 

Company. 

[  •248  ] 


Judgment  for  the  plaintiff. 


8UNB0LF  V.  ALFOED.  i^ 

(3  Meeson  &  Welsby,  248—256;  S.  C.  1  H.  &  H.  13;  2  Jur.  110;  S.  C.  nom.        Eitch,of 

Tunholfy.  Al/ord,  7  L.  J.  (N.  8.)  Ex.  60.)  ^^«^'- 

r  248  1 
An  innkeeper  cannot  detain  the  person  of  his  guest,  or  take  o£P  his 

clothes,  in  order  to  secure  payment  of  his  bill. 

Trespass  for  assaulting  and  beating  the  plaintiff,  shaking  and 
pulling  him  about,  stripping  and  pulling  off  his  coat,  carrying 
it  away,  and  converting  it  to  his  the  defendant's  own  use,  &c. 
Plea,  that,  before  and  at  the  said  time  when  &c.,  the  defendant 
was  and  still  is  an  innkeeper,  and,  as  such  innkeeper,  did  then  and 
during  all  the  time  aforesaid  keep,  and  still  doth  keep,  a  certain 
common  inn  *for  the  reception,  lodging,  and  entertainment  of  |^  •249  ] 
travellers  and  others  ;  and  that,  just  before  the  said  time  when  &c., 
the  defendant  so  being  such  innkeeper,  and  so  keeping  the  said  inn 
as  aforesaid,  to  wit,  on  &c.,  the  plaintiff  and  divers  other  persons 
in  company  with  him,  came  into  and  were  then  received  by  the 
defendant  as  guests  in  the  said  inn,  and  in  the  way  of  defendant's 

B.B. — ^VOL.  XLIX.  38 
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SuNBOLF  said  business  of  an  innkeeper,  and  the  defendant  then  found  and 
alfobd.  provided  them  at  their  request  with  divers  quantities  of  tea  and 
other  victuals,  and  the  plaintiff  and  the  said  other  persons  there- 
upon, and  just  before  and  at  the  said  time  when  &c.,  became  and 
were  indebted  unto  the  defendant  in  a  certain  small  sum  of  money, 
to  wit,  lis.  8f2.,  for  and  in  respect  of  the  defendant's  having  so 
found  and  provided  them  with  the  said  tea  and  victuals ;  and 
thereupon  the  defendant,  just  before  the  said  time  when  &c., 
required  and  demanded  of  the  plaintiff  and  the  said  other  persons, 
payment  by  them,  or  some  or  one  of  them,  of  the  said  sum  in  which 
they  were  so  indebted,  or  some  security  or  pledge  for  the  payment 
thereof ;  but  the  plaintiff  and  the  said  other  persons  wholly  refused 
then  or  at  any  other  time  to  pay  to  the  defendant  the  said  sum,  or 
leave  with  or  give  to  the  defendant  any  security  or  pledge  for  the 
payment  of  the  same ;  and,  before  and  at  the  said  time  when  &c., 
persisted  in  and  would  have  departed  from  and  left  the  said  inn  of 
the  defendant,  against  his  will  and  consent,  without  paying  the 
said  sum  of  Us.  Qd.  so  due  as  aforesaid,  had  not  the  defendant 
kept  and  detained  the  plaintiff  or  some  other  of  the  said  persons, 
or  their  goods  and  chattels,  or  some  of  them,  until  they  paid  it : 
and  because  the  plaintiff  and  the  said  other  persons  would  go  and 
depart  from  the  said  inn  without  paying,  and  refused  to  pay  that 
sum  to  the  defendant,  against  the  defendant's  will  and  consent, 
and  because  that  sum  remained  wholly  due  to  him,  and  because 
the  plaintiff  and  the  said  other  persons  would  not  and  refused 
[•860]  to  leave  with  or  give  any  *pledge  or  security  whatever  to  the 
defendant  for  the  payment  of  that  sum,  and  the  defendant  could 
not  procure  or  obtain  from  them,  or  any  or  either  of  them,  any 
other  pledge  or  security  than  the  said  coat  in  the  declaration 
mentioned,  he,  the  said  defendant,  at  the  said  time  when  <&c., 
did  gently  lay  his  hands  on  the  plaintiff,  to  prevent  him  from 
going  and  departing  from  the  said  inn  without  his  or  the  other 
persons'  paying  the  defendant  the  said  debt  of  lis.  Sd.,  or  giving 
the  defendant  some  security  or  pledge  for  the  payment  of  it ;  and 
the  defendant  did  then,  for  the  purpose  of  obtaining  and  acquiring 
such  security  or  pledge,  to  a  gentle  and  necessary  degree  lay  his 
hands  on  the  plaintiff,  and  strip  and  pull  the  said  coat  in  the 
declaration  mentioned  from  and  off  the  plaintiff,  the  same  being 
a  reasonable  security  or  pledge  in  that  behalf,  and  then  placed  the 
same  in  the  said  inn,  wherein  the  defendant  hath  from  thence 
hitherto  kept  and  detained  the  same  as  such  security  and  pledge, 
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the  said  debt  of  11«.  S^^.  still  being  wholly  due  and  unpaid  to  the     Sunbolf 
defendant ;  and  thereupon  the  defendant  suffered  and  permitted  the      alpord. 
plaintifiF  and  the  said  other  persons  to  go  and  depart  from  the  said 
inn ;  and,   on  the  occasions  aforesaid,  the  defendant  necessarily 
and  unavoidably  to  a  small  degree   shook  and  pulled  about  the 
plaintiff,  which  are  the  said  alleged  trespasses,  &c. 

Special  demurrer,  on  the  ground  that  the  matters  alleged  in 
the  plea  furnish  no  legal  justification  or  excuse  for  the  trespasses 
charged  in  the  declaration.    Joinder  in  demurrer. 

Wordsworth  appeared  in  support  of  the  demurrer,  but  the 
Court  called  on 

Humfrey  to  support  the  plea  : 

An  innkeeper  being  bound  by  law  to  receive  travellers  and  other 
guests,  he  has  also  necessarily  the  right  to  detain  their  persons 
or  *good8  as  a  security  for  the  payment  of  his  charges.  The  law  [  •251  ] 
annexes  such  a  condition,  without  the  express  agreement  of  the 
parties  :  Bac.  Abr.  Inn,  (D) ;  per  Eyres,  J.,  in  Newton  v.  Trigg  (1). 
It  would  be  unreasonable  if  it  were  not  so ;  since  the  innkeeper 
is  obliged  to  receive  and  to  furnish  provisions  to  a  party  of  whom 
he  knows  nothing,  and  whom  he  may  never  see  again  in  order 
to  enforce  the  contract.  He  ought  to  be  clothed  with  greater  , 
power  than  a  party  who  can  refuse  to  make  the  contract  at  all. 
There  is  a  precedent  for  a  similar  plea  in  9  Wentworth's  Pleader, 
862:  Ward  v.  Clarke;  and  it  does  not  appear  that  any  objection 
was  made  to  it  (2).  Then,  as  to  the  detaining  the  coat,  it  will 
be  said  that  the  doing  so  may  lead  to  a  breach  of  the  peace ; 
but  the  same  argument  would  equally  apply  to  a  detainer  of 
the  person. 

(Parke,  B.  :  Has  the  innkeeper  a  right  to  turn  the  guest  out 
without  a  coat  ?  Would  he  have  a  right  to  take  off  all  his  clothes, 
and  send  him  away  naked  ?  This  plea  does  not  set  up  a  claim 
to  detain  the  person  till  payment,  but  to  take  the  man's  coat 
off  his  back  and  turn  him  out.) 

Suppose  the  guest  took  in   with  him  a  valuable  parcel,  which 
he  kept,  though  not  in  his  hands,  yet  near  him  and  under  his 

(1)  1  Show.  269.  fore  became  unnecessarj  to  determine 

(2)  The  plaintiff  new  assigned  that  the  sufficiency  of  the  plea,  which 
the  defendant  assaulted  him  on  other  probably  was  pleaded  onlj  in  order  to 
and  different  occasions,  and  it  there-  induce  the  plaintiff  to  demur. 
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SuNBOLP     immediate  superintendence — could  not  the  innkeeper  detain  that  ? 
Alpoed.      And,  if  so,   would   the   guest's  having  his   hands  upon  it  make 
any  diflference? 

(Lord  Abinoer,  C.  B.  :  Is  there  any  report  of  Ward  v.  Clarke  ? 
Wentworth's  Pleader  is  a  book  of  no  authority ;  it  is  a  collection 
of  very  vicious  precedents.) 

No  report  of  the  case  is  referred  to. 

Wordsworthy  contra  : 

The  authority  cited  from  Newton  v.  Trigg  is  a  mere  obiter  dictum 
[  •252  ]       of  Eyres,  J.,  not  necessary  *to  the  decision  of  the  question  in  the 
case,  which  was  whether  an  innkeeper  could  be  made  a  bankrupt. 

(Lord  Abinger,  C.  B.  :  It  was  not  only  an  obiter  dictum,  but 
a  very  wide  divaricating  dictum.) 

First,  the  person  of  the  guest  cannot  be  detained  for  a  debt  due 
from  him  to  the  innkeeper.  In  the  Six  Carpenters'  case  (i),  it 
is  said,  that,  if  one  comes  into  a  tavern  to  drink,  and  when  he  has 
drunk  he  goes  away,  and  will  not  pay  the  tavemer,  it  is  no  trespass, 
but  the  taverner  shall  have  an  action  of  debt.  If  there  were  any 
remedy  against  the  person,  the  decisions  in  Jones  v.  Thurloe  (2), 
and  the  other  cases  as  to  the  lien  of  an  innkeeper  on  the  goods 
of  the  guest,  would  have  been  unnecessary.  The  statute  11  &  12 
Will.  III.  c.  15,  s.  2,  which  provides,  that,  "if  an  innkeeper  refuse 
to  make  a  proper  reckoning  of  pints  of  ale,  he  cannot  for  default  of 
payment  detain  any  goods  so  belonging  to  the  person  from  whom 
the  reckoning  shall  be  due,  but  shall  be  left  to  his  action,"  shows 
that  the  Legislature  did  not  contemplate  the  existence  of  any  right 
of  detainer  of  the  person,  but  only  of  the  goods,  otherwise  the 
provision  would  have  been  extended  to  deprive  him  of  that  right 
also  under  similar  circumstances.  Again,  if  the  person  can  be 
detained,  and  so  the  party  may  be  imprisoned  for  a  debt  of  eleven 
shillings,  it  will  operate  virtually  to  defeat  the  provisions  of  the 
statutes  for  the  prevention  of  frivolous  arrests. 

But,  secondly,  even  if  the  defendant  was  entitled  to  detain  the 
person  of  the  plaintiff,  he  was  not  entitled  to  strip  off  his  coat. 

(1)  8  Co.  Rep.  146  b,  referring  to  1  Stra.  556;  and  see  ThompeonY,  Lacy, 
12  Edw.  rV.  9  b.  22  R.  R.  385  (3  B.  &  Aid.  283). 

(2)  8  Mod.  172;  5.  C.  Jmea  v.  Fearle, 
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If  he  were,  he  might  go  on  to  a  breach  of  decency  as  well  as  of  the      Suwbolf 
peace.     Besides,  the  coat  being  in  the  plaintiff's  actual  use,  was      alford. 
privileged  from  any  claim  of  lien.     Things  in  actual  use  cannot  be 
distrained  for  *rent:  Co.  Litt.  47  a;  nor  can  things  of  a -debtor       [•268] 
^' pro  victu  of  himself  and  family,"  be  taken  under  o,  fieri  facias y 
or  even  under  an  extent :  Com.  Dig.,  Debt,  (G.  8).     The  wearing 
apparel  of  a  party  in  bed  may  be  taken  in  execution :  Bissett  v. 
Caldwell  (1) ;   or  while  it   is  being  washed :  Baynes  v.  Smith  (2)  ; 
but  there  is  no  lien  on  the  clothes  which  the  party  is  actually 
wearing  :  Wolfe  v.  Summers  (3).     And  the  defendant  could  acquire 
no  lien  on  the  coat  by  his  wrongful  act :  Griffith  v.  Hyde  (4),  Madden 
V.  Kempsterib). 

Butt,  amicus  Curice,  mentioned  a  recent  case  in  the  Queen's 
Bench,  in  which  he  was  counsel,  (not  yet  reported),  where  a  similar 
plea  to  the  present  was  held  bad  on  demurrer. 

Lord  Abingeb,  C.  B.: 

I  should  be  very  sorry  to  have  it  thought  that  I  entertain  any 
doubt  in  this  case,  or  required  any  authority  to  support  the  judg- 
ment I  propose  to  give:  although,  if  there  were  any  at  variance 
with  it,  I  should  feel  bound  to  look  into  and  consider  them.  As  to 
the  authority  cited  from  the  case  of  Newton  v.  Trigg,  it  is  the 
dictum  of  a  single  Judge,  unnecessary  for  the  decision  of  the  case, 
and  resting  perhaps  on  the  authority  of  a  doubtful  reporter,  who 
might  not  have  heard  accurately  what  was  said ;  and  I  cannot  con- 
ceive that  to  be  any  authority  at  all  on  such  a  subject.  And  as  to 
the  supposed  authority  of  Went  worth,  it  is  really  no  authority 
whatever.  Mr.  Wentworth  was  not  a  reporter;  his  is  a  vast 
collection  of  pleadings,  obtained  from  Mr.  Lawes  and  one  or  two 
other  gentlemen,  which  he  threw  together,  and  which  I  have  found, 
in  a  very  long  career  of  professional  *life,  to  be  in  a  great  measure  [  ♦254  ] 
extremely  incorrect ;  and  it  cannot  be  assumed  that  there  is  the 
least  authority  to  be  derived  from  his  statement.  Let  us  then  look 
at  the  case  itself.  If  an  innkeeper  has  a  right  to  detain  the  person 
of  his  guest  for  the  non-payment  of  his  bill,  he  has  a  right  to  detain 
him  until  the  bill  is  paid, — which  may  bo  for  life ;  so  that  this 
defence  supposes,  that,  by  the  common  law,  a  man  who  owes  a 
small  debt,  for  which  he  could  not  be  imprisoned  by  legal  process, 

(1)  3  E.  R.  648  (Peake,  50).  (4)  Selw.  N.  P.  1411,  9th  ed. 

(2)  1  Esp.  206.  (5)  1  Camp.  12. 

(3)  12  E.  E.  764  (2  Camp.  631). 
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SuNBOLP  may  yet  be  detained  by  an  innkeeper  for  life.  The  proposition  is 
alfobd.  monstrous.  Again,  if  he  have  any  right  to  detain  the  person, 
surely  he  is  a  judge  in  his  own  cause ;  for,  he  is  then  the  party  to 
determine  whether  the  amount  of  his  bill  is  reasonable,  and  he  must 
detain  him  till  the  man  brings  an  action  against  him  for  false 
imprisonment,  and  then  if  it  were  determined  that  the  charge  was 
not  reasonable,  and  it  appeared  that  the  party  had  made  an  offer  of 
a  reasonable  sum,  the  detainer  would  be  unlawful.  But,  where  is 
the  law  that  says  a  man  shall  detain  another  for  his  debt  without 
process  of  law  ?  As  to  a  lien  upon  the  goods,  there  are  undoubtedly 
cases  of  exception  to  the  general  law  in  favour  of  particular  claims ; 
and,  if  an  innkeeper  has  the  possession  of  the  goods,  and  his  debt  is 
not  paid,  he  has  a  right  to  detain  them  by  virtue  of  that  possession : 
but  I  do  not  agree  that  he  has  any  right  to  take  a  parcel  or  other 
property  out  of  the  possession  of  the  guest.  If  the  guest  is  robbed 
of  goods  while  they  are  in  his  own  hands,  the  innkeeper  is  not 
liable.  It  appears  to  me,  therefore,  being  without  any  authorities 
on  the  subject,  that  the  plea  is  in  principle  utterly  bad,  and  that 
there  is  no  ground  for  the  attempt  to  justify  an  assault,  under  the 
pretence  of  detaining  a  man  for  a  debt  due  to  an  innkeeper.  It  is 
also  bad  under  the  pretence  of  justifying  the  stripping  the  plaintiff's 
coat  off  his  back,  and  thereby  inviting  a  breach  of  the  peace,  and 
making  an  assault  necessary  in  order  to  exercise  the  right  to  the 
[  *265  ]  lien  on  the  coat.  It  has  been  ^said  justly,  that,  in  the  case  of  a 
distress,  where  the  taking  of  goods  as  a  pledge  for  the  debt  is 
allowed,  the  law  is  in  favour  of  personal  liberty,  and  where  goods 
are  in  the  actual  possession  and  use  of  the  debtor,  they  cannot  be 
distrained.  A  man's  clothes  cannot  be  taken  off  his  back  in  execu- 
tion of  Sk  fieri  facias.  I  think,  therefore,  that,  in  whatever  way  this 
plea  is  looked  at,  it  is  bad. 

Parke,  B.  : 

I  agree  in  opinion  with  my  Lord  Chief  Baron,  that  this  is  a  bad 
plea.  There  can  be  no  doubt  that  an  innkeeper  has  by  law  a  lien 
upon  the  goods  of  his  guest,  and  that  is  upon  the  ground  that  he  is 
bound  to  receive  him,  and  must  have  some  means  given  him  by 
which  he  may  be  enabled  to  work  out  payment  of  his  debt.  In  the 
case  of  Thompson  v.  Lacy{i),  it  was  not  doubted  that  the  same 
principle  applied  to  the  case  of  a  tavern  in  London.  It  is  admitted 
that  this  plea  cannot  be  supported,  unless  it  is  made  out  to  the 
(1)  22  B.  E.  385  (3  B.  &  Aid.  283). 
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fullest  extent  that  an  innkeeper  has  a  lien  also  on  the  person  of  his 
guest.  Now  that  is  a  startling  proposition,  and  one  that  would 
require  a  great  weight  of  authority  to  support  it,  on  the  ground  of 
the  great  inconvenience  to  which  it  must  necessarily  lead ;  for,  as 
my  Lord  Chief  Baron  has  pointed  out,  it  would  give  him  a  right  to 
imprison  a  poor  guest  perpetually.  I  should  therefore  certainly  not 
assent  to  the  proposition  that  an  innkeeper  has  any  such  right, 
without  some  authority  for  it.  Mr.  Hutnfrey,  it  is  true,  has  men- 
tioned some  supposed  authority — the  dictum  of  a  single  Judge  in 
Newton  v.  Trigg;  but  that  authority  has  been  overruled  by  the 
Court  of  Queen's  Bench,  in  the  case  referred  to  by  Mr.  Butt,  and  I 
think  on  good  grounds.  But  there  is,  at  all  events,  no  power  to  do 
what  this  plea  justifies — namely,  to  strip  the  guest  of  his  clothes ; 
for,  if  there  be,  then,  if  the  innkeeper  take  the  coat  off  his  back, 
and  that  prove  to  be  an  insufQcient  pledge,  he  may  go  on  and  strip 
*him  naked ;  and  that  would  apply  either  to  a  male  or  to  a  female. 
That  is  a  consequence  so  utterly  absurd,  that  it  cannot  be  enter- 
tained for  a  moment.  Wearing  apparel  on  a  man's  person  (even  if 
it  does  not  extend  to  goods  in  the  possession  of  the  person)  cannot 
be  taken  under  a  fieri  facias  or  under  an  extent.  For  these 
reasons,  it  seems  to  me  that  this  plea  is  altogether  bad,  and  that 
the  justification  entirely  fails. 

BOLLAND,  B. : 

I  am  of  the  same  opinion.  I  have  always  understood  the  law  to 
be,  that  the  clothes  on  the  person  of  a  man,  and  in  his  possession 
at  the  time,  are  not  to  be  considered  as  goods  to  which  the  right  of 
lien  can  possibly  apply.  The  consequence  of  holding  otherwise 
might  be  to  subject  parties  to  disgrace  and  duress,  in  order  to 
compel  them  to  pay  a  trifling  debt,  which  after  all  was  not  due,  and 
which  the  innkeeper  had  no  pretence  for  demanding. 


SUKBOLV 

r. 
Alfobd. 


[  ♦256  ] 


GuRNEY,  B.,  concurred. 


Judgment  for  the  plaintiff. 


HAEDING  V.  AMBLEE. 

(3  Meeson  iSb  Welaby,  279—283;   S.  C.  1  H.  &  H.  48;  2  Jur.  305;  7  L.  J. 

(N.  S.)  Ex.  132.) 

To  assumpsit  for  the  recovery  of  certain  interest  due  to  the  plaintiff  on 
the  sale  by  him  to  the  defendant  of  a  policy  of  insurance  on  life,  the 
defendant  pleaded,  that  by  indenture  made  between  the  plaintiff  and 
defendant,  the  plaintiff  released,  exonerated,  and  discharged  the  defendant 


1838. 

Exch,  of 
Pleas, 

[279] 
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Harding  of  and  from  all  claim  and  demand  whatsoever  for,  upon,  or  in  respect  of 

«.  the  purchase  of  the  policy,  and  all  monies  due  to  the  plaintiff  in  respect 

Ahbleb.  thereof,  and  of  and  from  the  supposed  cause  of  action  in  the  declaration 

mentioned.  It  appeared  in  evidence  that  the  policy  was  sold  subject  to  a 
condition  that  the  purchaser  should  pay  down  a  deposit  of  20^  per  cent., 
and  sign  an  agreement  for  payment  of  the  remainder  on  the  Sth  June,  1835; 
but,  should  the  completion  of  the  purchase  be  delayed,  the  purchaser  was  to 
pay  interest  on  the  balance  of  the  purchase  money,  at  oL  per  cent,  per 
annum,  from  that  day  until  the  pui'chase  was  completed.  The  defendant 
did  not  complete  the  purchase  till  Jan.  1836,  when  he  paid  the  purchase 
money  in  full,  with  interest  from  the  8th  June,  and  an  assignment  of  the 
policy,  duly  executed  by  the  plaintiff,  containing  a  release  in  the  terms 
stated  in  the  plea,  and  having  a  receipt  for  the  whole  purchase  money 
indorsed,  was  handed  to  the  defendant.  It  was  afterwards  discovered  that 
the  plaintiff's  attorney,  on  that  occasion,  under-calculated  the  intei^st  by 
34/. :  Held,  that  the  release  was  a  bar  to  an  action  for  that  sum. 

Assumpsit  to  recover  the  balance  of  certain  interest  claimed  to  be 

[  •280  ]       due  to  the  plaintiff  on  the  sale  by  him  to  the  *defendant  of  a  policy 

of  insurance  effected  with  the  Equitable  Assurance  Company,  in  the 

name  of  the  plaintiff.    There  was  also  a  count  on  an  account  stated. 

Pleas:  first,  non  assumpsit;  secondly,  payment;  thirdly,  that, 
after  the  purchase  of  the  said  policy  of  assurance,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  14th  January,  1836, 
by  indenture  then  made  between  the  plaintiff  of  the  one  part,  and 
the  defendant  of  the  other  part,  &c.,  the  plaintiff  acquitted',  released, 
exonerated,  and  discharged  the  defendant  of  and  from  all  claim  and 
demand  whatsoever,  for,  upon,  or  in  respect  of  the  said  purchase  of 
the  said  policy,  and  all  monies  due  and  claimable  by  him  for,  upon, 
or  in  respect  thereof,  and  of  and  from  the  said  supposed  cause  of 
action  in  the  first  count  mentioned.  The  plaintiff,  by  his  repli- 
cations, joined  issue  on  the  first  and  second  pleas,  and,  in  answer 
to  the  third,  denied  that  the  indenture  therein  mentioned  was  his 
deed.  The  particulars  of  demand  delivered  to  the  defendant  were 
as  follows  :  **  This  action  is  brought  to  recover  the  sum  of  34Z.,  for 
the  balance  due  to  the  plaintiff  from  the  defendant  on  the  sale  of  the 
policy  mentioned  in  the  declaration." 

On  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  sittings 
after  Trinity  Term,  the  following  facts  appeared.  In  April,  1835, 
the  plaintiff,  who  resided  in  Yorkshire,  gave  directions  to  his 
attorney  in  London  to  sell  by  auction  a  policy  of  insurance  which 
the  plaintiff  had  effected  on  his  life  in  the  Equitable  Assurance 
Office.  The  policy  was  accordingly  put  up  for  sale  on  the  Sth  May, 
1835,  together  with  other  property,  under  the  following  amongst 
other  conditions :  **The  highest  bidder  to  be  the  purchaser.  The 
purchasers  to  pay  down  immediately  a  deposit  of  202.  per  cent,  in 
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part  of  the  purchase-money,  and  to  sign  agreements  for  payment  of  hardtng 
the  remainder  on  or  before  the  8th  day  of  June,  1835  ;  but,  should  .  amblrb. 
the  completion  of  the  purchases  be  delayed  from  any  cause  what- 
ever, the  purchasers  are  to  pay  interest  on  the  balance  of  their 
♦purchase-money,  at  5i.  per  cent,  per  annum,  from  that  time  until  [  *28i  ] 
the  purchases  are  completed."  The  defendant  became  the  pur- 
chaser of  the  policy  at  the  sum  of  2,290Z.,  and  paid  down  the  sum  of 
458Z.,  by  way  of  deposit,  and  signed  a  memorandum  of  agreement 
for  the  payment  of  the  remainder  of  the  purchase-money,  pursuant 
to  the  conditions  of  sale.  The  purchase  was  not  completed  until  the 
22nd  January,  1836,  on  which  day  the  plaintiff's  attorney  met  the 
defendant  and  his  attorney  for  the  purpose,  and  the  remainder  of 
the  purchase- money  was  paid,  together  with  interest  at  51.  per  cent., 
as  calculated  by  the  plaintiff's  attorney,  from  the  8th  June,  1835, 
to  the  14th  January,  1836 ;  and  a  receipt  was  given  by  him  for  the 
money  so  received.  At  the  same  time  an  indenture  of  assignment 
by  the  plaintiff  to  the  defendant  of  the  policy,  dated  the  14th  January, 
having  the  plaintiff's  receipt  for  the  whole  purchase-money  (2,290Z.), 
indorsed,  was  handed  over  to  the  defendant's  attorney.  In  the 
month  of  November  following,  the  plaintiff,  having  discovered  that 
his  attorney  had  miscalculated  the  interest  by  the  sum  of  34Z., 
applied  to  the  defendant  for  payment  of  that  sum,  and  in  conse- 
quence of  his  refusal  to  pay  it,  the  present  action  was  brought.  It 
was  contended  for  the  defendant,  that  the  plaintiff  was  estopped  by 
the  execution  of  the  indenture,  containing  the  release  set  out  in  the 
plea,  from  recovering  in  the  action.  The  Lord  Chief  Baron  reserved 
the  point,  and  a  verdict  was  taken  for  the  plaintiff,  leave  being  given 
to  the  defendant  to  move  to  enter  a  nonsuit. 

Erie  having  obtained  a  rule  nisi  accordingly, 

Kelly  now  showed  cause : 

The  release  did  not  operate  to  deprive  the  plaintiff  of  his  right  of 
action.  This  claim  for  interest  arises  on  an  agreement  collateral  to 
that  upon  which  the  policy  was  purchased  and  the  principal  money 
was  payable.  By  the  conditions  of  sale,  interest  was  to  *be  paid  [  •282  ] 
from  a  given  day,  in  the  event  of  the  purchase  not  being  then  com- 
pleted. The  agreement  to  assign  the  policy  at  a  certain  price  is 
one  agreement ;  the  agreement  to  pay  interest  in  a  certain  event  is 
another  and  a  collateral  one.  The  release  is  *'  from  the  purchase- 
money  and  every  part  thereof  " — that  cannot  apply  to  the  contingent 
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Harding     claim  of  interest.    If  the  purchase  had  been  completed  on  the 
amblbb.      8th  of  June,  no  interest  would  have  been   claimable;   and  the 
release  would  clearly  have  applied  to  a  discharge  from  the  principal 
money  only.    It  cannot  have  a  different  construction  now. 

(Parke,  S.  :  The  question  is,  whether  the  interest  is  not  a  part  of 
the  purchase-money.) 

The  intention  of  the  parties  must  be  looked  to  ;  and  it  could  not  be 
intended  to  release  this  collateral  demand.  The  case  resembles 
those  in  which  it  has  been  held  that  interest  on  bills  of  exchange  is 
distinct  from  and  not  incidental  to  the  principal  sum,  and  that  a 
discharge  from  the  principal  is  not  necessarily  a  discharge  from  the 
interest  also:  Lnimley  v.  Hudson  (i).  Indeed,  this  sum  is  more  in 
the  nature  of  compensation  money  for  the  delay  in  performing  the 
agreement,  than  of  interest  properly  so  called. 

Erie,  contra  : 

The  consideration  for  the  assignment  of  this  policy  clearly  was 
the  supposed  receipt  of  the  whole  amount  of  principal  and  interest ; 
and  from  that  whole  sum  the  plaintiff  has  released  the  defendant. 
If  the  defendant  had  sued  the  plaintiff,  at  any  time  after  the 
8th  June,  18S5,  for  not  completing  the  contract,  he  must  have 
alleged,  in  compliance  with  the  condition  of  sale,  that  he  was 
ready  to  pay  the  interest  from  that  day,  as  well  as  the  principal. 
The  purchaser,  by  the  condition,  is  to  sign  one  memorandum  of 
agreement  only,  having  reference  both  to  the  principal  money,  and 
also  to  the  interest,  if  the  principal  be  not  paid  by  a  given  day. 
The  deed  must  be  taken  most  strongly  against  the  conveying  party ; 
[  •^ss  ]  and  *if,  as  is  contended  on  the  other  side,  the  intention  of  the 
parties  is  to  be  looked  to,  then  it  is  clear  that  it  was  intended,  and 
so  understood  by  the  attornies  of  both  parties,  that  a  full  and  final 
discharge  should  be  given  of  all  claims  in  respect  of  the  transfer  of 
the  policy.  If,  therefore,  the  words  of  the  deed,  on  a  fair  interpre- 
tation, convey  to  the  defendant  a  full  discharge,  the  plaintiff,  who 
used  them,  is  estopped  from  saying  that  they  did  not. 

Lord  Abinger,  C.  B.  : 

I  am  of  opinion  that  the  rule  must  be  made  absolute.  The 
release,  in  words,  applies  only  to  the  principal  money,  2,2902. ;  and 
the  question  is,  whether,  after  the  plaintiff  has  stated  that  to  be  the 

(1)  4  Bing.  N.  C.  15. 
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purchase-money,  and  executed  a  deed  releasing  it,  be  can  be  let  in 
to  prove  that  it  was  more.  The  conditions  of  sale  stipulate  that  the 
purchase-money  is  to  be  paid  on  or  before  the  8th  of  June,  1835; 
if  it  is  not,  the  purchaser  is  to  pay  interest  upon  it  at  a  certain  rate 
from  that  day.  If  the  stipulation  had  been  merely  that  the  party 
should  pay  the  principal  money  on  the  8th  of  June,  nothing  being 
said  about  interest,  and  when  that  day  arrived,  the  money  not  being 
paid,  an  agreement  had  been  then  come  to,  that  for  that  default 
interest  should  be  paid,  Mr.  Kelly's  argument  would  have  been 
correct ;  that  would  have  been  a  collateral  agreement :  but  this  is 
a  contract  in  which  interest  is  as  much  included  as  principal. 

Parke,  B.  : 

I  am  also  of  opinion  that  the  plaintiff,  having  executed  this  deed, 
is  estopped  from  the  receipt  of  any  further  consideration-money. 
The  sum  accruing  by  reason  of  the  non-completion  of  the  contract 
on  the  day  limited,  is  an  additional  price ;  and  the  plaintiff  has 
released  the  consideration-money,  whatever  it  was,  to  the  full 
amount,  and  cannot  now  say  that  more  was  due. 


BoLLAKD,  B.,  and  Gubney,  B.,  concurred. 


Habdino 

V, 

Amblbb. 


Rvle  absolute. 


KINE  V.  SEWELL(l). 

(3  Meeson  &  Welsby,  297—304 ;  S.  C.  7  L.  J.  (N.  S.)  Ex.  92.) 

A.,  having  undertaken  to  build  a  house  for  B.,  employed  C,  a  carpenter, 
to  do  some  of  the  wood-work,  for  which  A.  had  given  an  estimate.  The 
bill  sent  in  having  exceeded  the  estimate,  B.  applied  to  D.  to  recommend 
him  a  surveyor  to  measure  the  work,  upon  which  D.  told  B.  that  he  had 
seen  C.  take  away  some  of  the  quarterings ;  B.  informed  A.  of  it,  who  came 
to  D.  and  asked  him,  did  he  say  so;  to  which  D.  answered,  "Yes,  I  saw 
the  man  employed  by  you  take  from  B.'s  house  two  long  pieces  of  quarter- 
ing: I  hallooed  to  the  man."  In  an  action  of  slander,  brought  by  C. 
against  D.,  the  Judge  left  it  to  the  jury  to  say  whether  the  words  imputed 
felony ;  and  if  they  thought  they  did,  told  them  that  still  the  plaintiff  was 
not  entitled  to  recover,  unless  he  showed  express  malice,  or  the  jury 
believed  from  the  circumstances  that  the  defendant  was  actuated  by 
malicious  motives :  Held,  that  the  direction  was  right. 

Slander.  The  first  count  of  the  declaration  stated,  that,  before 
and  at  the  time  of  the  committing  of  the  grievances  by  the  defen- 
dant, the  plaintiff  carried  on  the  trade  and  business  of  a  carpenter 
and  builder,  in  which  trade  and  business  he  had  theretofore  been 

(1)  Cited  (amongst  numerous  cases      (1872)  L.  E.    7  C.   P.   606,   621,   41 
illustrating   the    same   principle)  by      L.  J.  C.  P.  206,  214.— E.  C. 
WiLiiES,   J.   in  ffenioood  v.  Harrison 


1838. 

JSxch,  of 
Plea*. 

[297] 
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KiNB  and  then  was  retained  and  employed  by  one  Stephen  Balcombe  to 
Sbwell.  perform  *certain  work  in  and  about  the  erection  and  building  of 
[  '^ss  ]  a  certain  dwelling-house,  which  the  said  S.  Balcombe  was  then 
retained  to  manage  and  complete  for  and  at  the  request  of  one 
William  Barton  :  that  the  said  plaintiff,  in  the  performance  of  his 
work  as  such  carpenter  and  builder  as  aforesaid,  was  entrusted  with 
the  care  and  disposal  of  divers  large  quantities  of  timber,  the  pro- 
perty of  the  said  S.  Balcombe,  then  being  in  and  upon  the  premises 
for  the  purpose  of  being  used  and  employed  by  the  plaintiff  in  the 
building  and  erection  of  the  said  dwelling-house :  that  the  defen- 
dant, intending  to  injure  the  plaintiff  in  his  good  name,  fame,  and 
credit,  and  in  his  said  trade  and  business,  and  to  bring  him  into 
public  scandal,  infamy,  and  disgrace  with  and  amongst  all  his 
neighbours,  and  other  good  and  worthy  subjects  of  this  realm,  and 
to  cause  it  to  be  suspected  and  believed  by  those  neighbours  and 
subjects  that  the  plaintiff  had  been  and  was  guilty  of  larceny  as 
thereafter  stated  to  have  been  charged  and  imputed  to  him  by  the 
said  defendant,  and  to  subject  him  to  the  pains  and  penalties  by 
the  law  provided  against  and  inflicted  upon  persons  guilty  thereof, 
and  to  harass,  impoverish,  and  ruin  the  plaintiff,  theretofore,  to 
wit,  on  &c.,  in  a  certain  discourse  which  the  defendant  then  had 
of  and  concerning  the  plaintiff,  and  of  and  concerning  the  building 
and  erection  of  the  said  dwelling-house,  and  of  and  concerning  the 
said  timber  so  in  the  care  and  disposal  of  the  plaintiff  as  aforesaid, 
in  the  presence  and  hearing  of  the  said  S.  Balcombe,  and  of  divers 
other  good  and  worthy  subjects  of  this  realm,  falsely  and  maliciously 
spoke  and  published  of  and  concerning  the  plaintiff,  and  of  and 
concerning  the  building  and  erection  of  the  said  dwelling-house, 
and  of  and  concerning  the  timber  so  in  the  care  and  disposal  of 
the  plaintiff  as  aforesaid,  the  false,  scandalous,  malicious,  and 
defamatory  words  following  (with  innuendos  as  to  persons),  that 
is  to  say :  "  I  saw  the  man  employed  by  you  take  from  Mr.  Barton's 
[  •299  ]  house  and  carry  away  two  long  ♦pieces  of  quartering,  4  by  2J,  as 
much  as  he  could  carry  ;  I  hallooed  to  the  man.'*  There  were  two 
other  counts  in  which  similar  words  were  charged  to  have  been 
spoken  in  the  presence  of  Barton  and  one  Robert  Fosdyke.  The 
declaration  alleged  as  special  damage,  that,  in  consequence  of  the 
premises,  Balcombe  had  wholly  neglected  and  declined  further  to 
employ  the  plaintiff,  whereby  he  had  been  deprived  of  great  gains, 
profits,  &c.,  and  otherwise  greatly  injured  and  damnified.  Plea, 
Not  guilty. 
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At  the  trial  before  Alderson,  B.,  at  the  Middlesex  sittings  in  the  Kihe 
present  Term,  it  appeared  that  Balcombe  having  engaged  to  build  a  skwell. 
house  for  Barton,  had  employed  the  plaintiff  as  a  carpenter  to  do 
some  part  of  the  work  for  which  Balcombe  had  given  an  estimate, 
amounting  to  about  16Z. ;  but,  in  consequence  of  some  joists  having 
been  omitted  by  mistake  out  of  the  estimate,  the  bill  for  the  work 
amounted  to  291.  Barton  being  dissatisfied  with  this,  went  to  the 
defendant  an  J  asked  him  to  recommend  him  a  surveyor  to  measure 
the  wood-work.  The  defendant  informed  him  that  he  had  seen  the 
plaintiff  take  away  some  of  the  quarterings,  upon  which  Barton 
went  to  Balcombe  and  informed  him  of  it.  Balcombe  then  went  to 
the  defendant  and  said,  ''I  am  told  you  say  that  you  saw  my  man 
Kine  take  away  some  of  the  quarterings  from  Mr.  Barton's  pre- 
mises,*' upon  which  the  defendant  spoke  the  words  stated  in  the 
declaration.  Balcombe  communicated  this  to  the  plaintiff.  It 
appeared  that  another  person  had  been  employed  in  the  work,  of 
the  name  of  Fosdyke.  The  plaintiff  went  to  the  defendant's,  and 
sent  for  Fosdyke  there,  and  on  his  coming  said  to  the  defendant, 
"Is  this  the  man?  "  Upon  which  the  defendant  said,  "  No — ^you 
are  the  man."  The  conversation  with  Barton,  as  stated  in  the 
declaration,  was  not  proved.  It  also  appeared  from  the  evidence, 
that  though,  upon  the  first  information  being  given  by  the  defen- 
dant, the  plaintiff's  wages  had  been  stopped  by  Balcombe,  he  said 
that  no  wood  *had  been  taken  away  that  he  was  aware  of,  and  that  [  •300  ] 
he  did  not  believe  that  any  had  been  taken,  and  Fosdyke  also  said 
that  none  could  have  been  taken  without  his  missing  it.  The 
learned  Judge  left  it  to  the  jury  to  say  whether  they  thought  the 
defendant  meant  to  impute  felony  to  the  plaintiff?  But  if  he  did, 
still  that  the  plaintiff  was  not  entitled  tp  recover  unless  he  showed 
express  malice,  or  the  jury  believed  the  defendant  was  actuated  by 
malicious  motives.     The  jury  having  found  for  the  defendant, 

Humfrey  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction : 

The  learned  Judge  was  wrong  in  laying  the  case  before  the  jury 
in  the  way  he  did,  as  the  statement  by  the  defendant  to  Barton 
was  not  a  privileged  communication,  and  therefore  not  protected. 
Barton  was  not  inquiring  about  the  loss  of  the  wood,  but  merely 
asking  the  defendant  to  recommend  him  a  surveyor.  The  case  of 
Toogood  V.  Spyring  (i)  is  no  authority  in  support  of  the  law  as  laid 
(1)  40  R.  R.  523  (1  Cr.  M.  &  R.  181). 


606  1888.     EX.     8  MEE.  &  W.  800—801.  [r-b. 

KiNE        down  by  the  learned  Judge  in  this  case.     It  was  there  held,  that 

Sewell.      the  communication  to  Taylor,  the  fellow-workman  of  the  plaintiff, 

in  the  plaintiff's  absence,  was  unauthorized  and  officious,  and  not 

protected,  although  made  in  the  belief  of  its  truth,  if  it  were  in 

point  of  fact  false. 

(Farkb,  B.  :  There  the  communication  to  Taylor  was  purely 
gratuitous.)  « 

Taylor  had  an  interest,  because  he  was  a  fellow-workman :  it  was 
proved  that  a  cellar  had  been  broken  open,  and  he  was  the  only 
other  workman. 

(Aldebson,  B.  :  No,  he  was  not  a  fellow- workman  on  the  premises 
where  the  cellar  had  been  broken  open,  and  therefore  he  had  no 
interest. 

Pabee,  B.  :  The  difference  is,  that  here  Balcombe  is  the  party 
interested.     The  communication  to  Barton  was  not  proved.     Then 
the  question  is,  whether  the  other  two  communications  are  not 
[  '301  ]       *privileged.) 

It  is  not  the  case  of  a  person  wanting  information  upon  the 
subject;  Balcombe  went  merely  in  consequence  of  having  heard 
the  statements  made  by  the  defendant. 

(Pabke,  B.  :  Yes,  it  is.  Is  a  man's  mouth  to  be  closed  when  I 
ask  him  if  he  has  seen  another  man  take  away  my  timber  ?  The 
decision  in  Toogood  v.  Spyring  is  by  no  means  new;  it  is  only 
an  instance.) 

Here,  no  offence  had  been  committed  by  the  plaintiff;  he  is 
admitted  to  be  an  innocent  man;  nobody  believes  that  he  took 
away  the  wood;  therefore,  as  against  him,  the  charge  of  the 
defendant  is  false. 

(Pabee,  B.  :  If  the  defendant  bond  fide  believed  him  to  be  the 
man,  is  he  liable?  Is  a  man's  mouth  to  be  closed  when  he  is 
asked,  did  he  see  another  person  steal  the  inqfuirer's  property? 
The  question  is,  whether  a  party  has  a  right  to  answer  questions 
put  to  him  by  a  person  interested  in  the  matter.  I  have  always 
understood  that  such  a  party,  if  he  believes  the  statements  to  be 
true,  is  excused  ;  but,  in  such  a  case,  it  ought  to  be  left  to  the  jury 
whether  it  is  probable,  from  the  words  and  circumstances,  that  he 
so  believed  it.) 
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In  Child  V.  Affleck  (i)  it  was  held,  that  in  an  action  by  a  servant  for        Kinb 

a  libel,  in  the  form  of  a  character,  it  is  necessary  te  show  implied      sewell. 

malice,  by  directly  negativing  the  charge,  or  express  malice  aliunde. 

What  is  there  said  by  Littlbdalb,  J.,  is  important  (2) :  **  If,  indeed, 

the  plaintiff  had  distinctly  proved  the  falsehood  of  the  statement,  the 

case  would  have  assumed  a  different  shape."     No  doubt  in  that 

case  the  mistress  believed  that  the  charges  she  made  were  true. 

(Pabke,  B.  :  The  expression  ''  assuming  a  different  shape  "  means 
with  reference  to  the  jury,  as  a  distinct  proof  of  the  falsehood  of  the 
charge  might  have  raised  a  strong  inference  of  malice.) 

In  Martin  v.  Strong  (8)  it  was  held  that  words  spoken  by  a  sub- 
scriber to  a  charity,  in  answer  *to  inquiries  by  another  subscriber,  [  •302  ] 
respecting  the  conduct  of  a  medical  man  in  his  attendance  upon  the 
objects  of  the  charity,  are  not,  merely  on  account  of  those  circum- 
stances, a  privileged  communication.  There  it  was  not  left  to  the 
jury  to  find  express  malice. 

(Pabke,  B.  :  The  question  there  was,  whether  it  was  a  privileged 
communication.   If  the  election  was  over,  there  could  be  no  interest. 

Aldbrson,  B.  :  The  question  about  which  the  subscribers  had 
met  had  been  determined  one  way  or  other  before  the  words  were 
spoken  by  the  defendant,  and  the  Judge  was  of  opinion  that  the 
defendant  had  no  right  to  say  anything  about  the  matter.) 

Pabke,  B.  : 

I  am  of  opinion  that  there  must  be  no  rule.  This  case  does  not 
go  a  step  farther  than  Toogood  v.  Spyring.  I  feel  satisfied  that 
there  is  not  a  doubt  as  to  the  propriety  of  the  law  that  is  there  laid 
down;  and  I  cannot  doubt  that  it  is  a  perfectly  privileged  com- 
munication, if  a  party  who  is  interested  in  discovering  a  wrong 
doer,  comes  and  makes  inquiries,  and  a  person  in  answer  makes  a 
discovery,  or  a  bond  fide  communication  which  he  knows,  or  believes, 
to  be  true,  although  it  may  possibly  affect  the  character  of  a  third 
person.  Then  the  consequence  of  that  is,  that  no  person  whose 
character  is  so  injured  in  the  course  of  that  bond  fide  communi- 
cation, can  recover  any  damages  in  an  action  against  the  person 
who  has  expressed  himself  in  that  transaction  in  a  way  so  as  to 

(1)  33  R.  R.  216  (9  B.  &  C.  403 ;  4  (2)  33  R.  R.  218  (9  B.  &  0. 405, 406). 

Man.  &  By.  338).  (3)  44  E.  E.  487  (6  Ad.  &  El.  535). 
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EiME  affect  his  character,  onless  he  can  show  that  the  person  who  made 
Sbwell.  that  communio«tion  was  interested  in  so  making  it ;  and  he  must 
make  out  from  some  of  the  facts  of  the  case  that  the  communication 
was  not  made  bond  fide  by  the  defendant.  I  have  not  the  least 
doubt  about  that,  and  that  is  the  express  view  the  learned  Judge  took 
of  it,  and  I  think  he  has  very  properly  left  that  question  to  the  jury. 
Now  the  only  ground  upon  which  this  application  is  made,  is 
[  •303  ]  upon  the  authority  of  the  case  of  Martin  v.  Strong ;  *and  I  take  it 
from  the  report  of  that  case,  that  a  communication  was  made 
by  the  defendant  to  Mrs.  Hicks,  reflecting  upon  the  plaintiff's 
character.  I  think  she  had  no  right  to  inquire  into  his  character, 
more  especially  at  that  time,  from  the  mere  simple  circumstance  of 
her  being  a  subscriber  to  the  institution  in  which  he  was  employed 
as  an  assistant ;  for  it  appears  a  communication  was  made  at  the 
place  where  the  meeting  had  been  held,  but  when  the  object  of  that 
meeting  had  been  answered ;  then  she  had  no  longer  any  occasion 
to  make  any  inquiry  into  the  plaintiff's  character.  The  report 
states  that  Mrs.  Hicks,  a  subscriber,  questioned  the  defendant, 
either  after  or  before  he  had  left  the  chair,  as  to  some  complaints 
which  had  been  made  during  the  meeting,  and  the  defendant  made 
an  answer  in  the  words  set  out  in  the  declaration.  Then  the 
learned  Judge  told  the  jury,  that,  supposing  all  that  passed  during 
the  meeting  to  be  in  the  nature  of  a  privileged  communication,  the 
meeting  was  not  necessarily  over  when  the  defendant  left  the  chair : 
that  is  the  real  question.  The  learned  Judge  then  desired  the  jury 
to  consider  whether  the  conversation  was  fairly  a  part  of  the  pro- 
ceedings of  the  meeting ;  and  the  jury  found  in  effect  that  it  was 
not.  Now  the  Court  of  King's  Bench  say  that  there  is  not  a  sufficient 
reason  for  the  conversation  between  the  two  parties,  to  constitute  a 
privileged  communication.  If  the  observations  had  been  made  in  a 
matter  of  contest,  and  the  contest  was  whether  that  person  should 
be  elected,  I  own  it  appears  to  me  that  it  would  have  been  a 
privileged  communication.  As  it  is,  however,  there  seems  to  me  no 
contradiction  between  the  cases  of  Martin  v.  Strong,  and  Toogood 
V.  Spyring. 

BoiiiiAND,  B.,  concurred. 

GURNBY,  B. : 

I  am  entirely  of  the  same  opinion.    I  think  the  learned  Judge 
directed  the  jury  very  properly. 
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Aldbrson,  B.  : 

The  case  of  Martin  v.  Strong  seems  to  have  turned  entirely  upon 
the  question  (and  the  learned  Judge  appears  to  have  so  considered 
it)  whether  that  which  took  place  was  any  part  of  the  proceedings 
of  the  meeting.  The  learned  Judge  left  that  question  to  the  jury, 
and  the  jury  found  it  was  not.  But  then  it  is  clear  that  a  person 
who  subscribes  to  a  charity  has  no  right  to  talk  of  the  concerns  and 
character  of  a  medical  man  employed  in  the  charity,  and  thus  cause 
his  past  conduct  to  be  the  general  topic  of  conversation,  unless  it 
be  absolutely  necessary  to  carry  some  particular  object  into  effect. 
Moreover,  no  person  can  say  Mrs.  Hicks  and  the  defendant  had  a  right 
to  converse  upon  the  moral  characters  of  all  the  officers  belonging 
to  the  charity.     That  seems  to  have  been  the  opinion  of  the  Court 


of  King's  Bench,  and  well  it  might  have  been. 


Rule  refused. 


KiNE 

Sewell. 

[304] 


SMITH  V.  WINTER  (1). 

(3  Meeson  &  V^elaby,  309—310;  S.  C.  1  H.  &H.  45;  7  L.  J.  (N.  S.)  Ex.  79; 

6  Dowl.  P.  C.  386.) 

VHiere  an  action  on  certain  bills  of  exchange  was  brought  against  a 
defendant,  who  pleaded  that  he  was  liable,  if  at  all,  as  a  surety  only :  Held, 
that  he  was  not  entitled  to  the  inspection  of  a  deed  in  the  plaintiff's 
possession,  by  which  it  was  suggested  time  had  been  ^ven  to  the  principal 
debtor,  but  to  which  deed  the  surety  was  no  party. 

Walllygeb  moved  for  a  rule  calling  on  the  plaintiff  to  show 
cause  why  he  or  his  attorney  should  not  produce  to  the  defendant, 
or  his  attorney,  for  the  purpose  of  inspection,  &c.,  a  certain  deed  to 
which  the  plaintiff  was  an  executing  party,  and  which  there  were 
grounds  for  believing  was  in  their  possession.  In  one  of  the  pleas 
to  an  action  on  certain  bills  of  exchange,  it  was  alleged  that  the 
defendant  was  liable,  if  at  all,  only  as  surety,  and  that  the  plaintiff 
had  given  time  to  the  principal  debtor  without  the  consent  of  the 
defendant ;  the  deed  so  giving  time  was  the  one  required. 

(Pabke,  B.  :  Is  the  defendant  a  party  to  the  deed  ?) 

Not  an  instrumentary  party,  but  he  is  a  party  in  interest.     In 

Bateman  v.  Phillips  (2),  the  rule  was  granted  on  the  express  ground, 

as  stated  by  Ghambbe,  J.,  of  the  applicants  being,  though  '^  not 

instrumentary  parties,  yet  parties  in  interest.'*    And  surely  a  surety 

(1)  See  E.  S.  0.  Ord.  Ixxii.  r.  2.    The      of  the  Revised  Eeports.— E.  C. 
sequel  to  this  case  will  be  reported  from  (2)  4  Taunt.  157. 

4  M.  &  W.  454,  in  a  subsequent  volume 
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is  an  interested,  though  not  an  instrumentary  party,  to  a  deed  which 
releases  or  gives  time  to  his  principal, 

(GuBNBY,  B. :  Is  not  this  a  fishing  attempt  to  get  at  evidence  in 
the  plaintiff's  possession?) 

Not  more  so  than  in  every  case  where  such  an  application  is  made 
and  allowed.  Of  course,  in  all  these  cases  the  party  wants  the 
evidence  that  is  in  possession  of  the  opposite  side ;  as  where  lessor 
applies  against  lessee :  Doe  v.  Slight  (i) ;  and  even  though  the  object 
were  to  find  defects,  that  has  been  held  to  be  no  ground  for  refusal : 
King  v.  King  (2).  In  Browning  v.  Aylwin  (3),  the  Court  ordered  the 
defendant  to  grant  to  the  plaintiff  inspection  of  his  book,  without 
which  the  plaintiff  could  not  have  sued  him  for  negligence. 

Parke,  B.  : 

In  that  case  the  book  contained  the  contract  which  the  plaintiff  had 
employed  the  defendant  to  make  as  his  broker  ;  there  was  a  privity. 
We  do  not  think  the  defendant  here  is  such  a  party  as  entitles  him  to 
inspect  the  deed.  He  must  give  notice  to  produce  in  the  ordinary  way. 

Eide  refused. 


1838. 

liffch.  of 
Pleat. 

[312] 


WALLER  V.  ANDREWS  and  Another  (4). 

(3  Meeson  &  Welsby,  312-^19 ;  S.  C.  7  L.  J.  (N.  S.)  Ex.  68 ;  1  Jur  848.) 

By  a  memorandum  of  agreement,  certain  marsh  lands  were  demised  by 
the  plaintiff  to  the  defendant,  subject  to  a  condition  that  the  defendant 
should  pay  all  outgoings  whatsoever,  rates,  taxes,  soots,  &c.,  whether 
parochial  or  parliamentary,  which  then  were  or  should  be  thereafter 
charged  or  chargeable  upon  or  on  account  of  the  said  mai*sh  lands  (the  then 
present  land-tax  only  excepted) :  Held,  that  an  extraordinary  assessment 
made  by  Commissioners  of  Sewers  upon  the  lands,  for  a  work  of  permanent 
bBnefit  to  the  land,  was  within  the  meaning  of  the  agreement. 

The  assessment  was  made  in  certain  proportions  upon  the  owners  and 
occupiei's.  For  four  years  the  defendant  (the  tenant)  paid,  in  the  first 
instance,  both  his  own  share  and  that  of  the  plaintiff,  (his  landlord),  and 
upon  each  half-year's  settlement  of  accounts  for  rent  due  with  the 
plaintiff's  agent,  who  was  ignorant  of  the  agreement,  the  sum  so  paid  was 
allowed  towards  the  rent,  and  receipts  were  given  for  the  balance :  Held,  in 
an  action  brought  upon  the  agreement,  to  recover  the  sums  so  allowed  as 
arrears  of  rent,  that  the  facts  supported  a  plea  of  payment. 

Debt.    The  declaration  stated  that  theretofore,  to  wit,  on  the 
17th  of  April,  1826,  by  a  certain  memorandum  of  agreement  then 

(1)  1  Dowl.  P.  C.  163.  Ti(hwdlY,WhUworth{l%m)lj,'SL2Q,V. 

(2)  4  Taunt.  666.  326,  335,  36  L.  J.  C.  P.  103, 106.   Com- 

(3)  7  B.  &  C.  204.  pare  Tho7np8onY,Lapworth  (1868)L.E. 

(4)  Keferred  to  by  Bovill,  Ch.  J.,  in  3  (J.  P.  149,  37  L.  J.  0.  P.  74.— E.  C. 
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made  and  entered  into  between  Daniel  Smith  &  Son,  therein  Waller 
deBcribed  as  surveyors  and  land  agents,  for  and  on  behalf  of  the  Andrews. 
plaintiff,  of  the  one  part,  and  the  defendants  of  the  other  part, 
certain  marsh  lands  and  premises,  therein  particularly  mentioned 
and  described,  were  demised  by  the  plaintiff  to  the  defendants,  for 
the  full  end  and  term  of  fourteen  years,  from  the  Ist  of  January 
then  next,  at  and  for  the  clear  annual  rent  of  400L,  payable  half- 
yearly  by  equal  portions,  subject  to,  amongst  others,  the  following 
conditions  and  provisions,  to  wit,  that  the  defendants  should  pay 
and  discharge  all  outgoings  whatsoever,  rates,  taxes,  scots,  &c., 
whether  parochial  or  parliamentary,  that  then  were  or  should  be 
thereafter  charged  or  chargeable  upon  or  on  account  of  the  said 
marsh  lands  (the  then  present  land  tax  only  excepted).  The 
declaration  then  alleged,  that,  although  the  defendants  did,  in  the 
first  and  several  succeeding  years  of  the  said  term  continually  until 
the  Ist  of  January,  1835,  pay  to  the  plaintiff  a  certain  part  of  the 
annual  rent  of  400/.  which  accrued  due  under  and  by  virtue  of 
the  said  demise  in  each  and  every  of  those  years,  to  wit,  the  sum 
of  S501.  in  each  of  those  years  for  and  in  respect  of  the  demised 
premises,  yet  they  had  not  at  any  time  paid  the  residue  of  the  said 
rent  of  400i.  for  any  or  either  of  those  years.  It  then  went  on  to 
allege,  that  there  was  and  remained  due  to  the  plaintiff  the  sum 
of  501.,  parcel  and  residue  of  the  said  sum  of  400L,  for  rent  for 
and  in  respect  of  the  demised  premises,  under  and  by  virtue  of 
the  demise,  *for  the  first  year  of  the  said  term,  to  wit,  on  the  [  *3i3  ] 
1st  of  January,  1828.  It  also  contained  a  similar  averment  for 
the  2nd,  3rd,  4th,  5th,  6th,  7th,  and  8th  years  of  the  term. 

Pleas,  first,  that  after  the  accruing  of  the  causes  of  action  in  the 
declaration  mentioned,  and  before  the  commencement  of  the  suit, 
to  wit,  on  &c.,  and  on  divers  other  days  and  times  between  that  day 
and  the  commencement  of  the  suit,  they,  the  defendants,  paid  to 
the  plaintiff,  and  the  plaintiff  then  and  there  accepted  of  and  from 
the  defendants,  divers  sums  of  money,  together  amounting  to  the 
ekggregAte  amount  of  the  said  several  sums  of  501.,  parcel  and 
residue  &c.  in  the  said  declaration  mentioned,  and  thereby  demanded, 
to  wit,  the  sum  of  4002.,  in  full  satisfaction  and  discharge  of  the  said 
several  sums  of  50Z.,  parcel  and  residue,  &c.  in  the  declaration 
mentioned,  and  thereby  demanded.  Secondly,  as  to  175Z.,  parcel 
&c.,  the  Statute  of  Limitations.  The  replication  took  issue  on 
both  pleas. 

At  the  trial  before  Lord  Denman,  Ch.  J.,  at  the  last  Assizes  for  the 
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Waller     county  of  Kent,  it  appeared  that  in  the  year  1831,  the  commissioners 

ANDREWS,  of  sewers  for  the  eastern  division  of  Kent  decreed  that  an  extra- 
ordinary expenditure  should  take  place  in  the  rebuilding  and  erecting 
a  sluice  and  other  works  at  a  place  called  Stonar,  in  Kent,  the 
expense  of  which  exceeded  the  sum  of  5,000/.  In  consequence  of 
so  large  an  expenditure  upon  a  permanent  work,  the  commissioners 
of  sewers  summoned  a  jury,  who  returned  an  inquisition ;  and  the 
commissioners,  on  the  7th  of  January,  1881,  made  their  decree, 
assessing  the  owners  and  occupiers  of  lands  specified  in  a  schedule, 
(including  the  premises  demised  by  the  plaintiff  to  the  defendants), 
in  certain  sums  payable  at  stated  periods,  and  decreed  that  four- 
fifths  of  such  sums  should  be  taxed,  assessed,  and  charged  upon  the 
owners  of  such  lands,  and  the  remaining  one-fifth  upon  the  occupiers 
[  *3H  ]  respectively.  It  appeared  *that  the  defendants  were  in  the  habit 
of  paying  their  rent  to  Messrs.  SuUer  and  Rashleigh,  the  agents  of 
the  plaintiff ;  and  they  not  having  seen  the  agreement  between  the 
parties  (which  had  been  accidentally  mislaid  by  a  third  person), 
deducted  from  the  rent,  during  the  years  1831,  1832,  1833,  1834, 
and  1835,  the  four-fifths  of  sewers-rate  or  scot,  which,  by  the  decree 
of  the  commissioners,  was  charged  upon  the  owners,  and  which  had 
been  paid  in  the  first  instance  by  the  tenants,  and  gave  receipts 
for  the  balance.  The  one  for  1831  was  in  the  following  form  : 
**  Eeceived  of  Mr.  Andrews  the  sum  of  171i.  18«.  lOd.,  balance  of 
a  half  year's  rent  at  Slodmarsh,  due  at  Midsummer  last  to  Thomas 
Waller,  Esq.,  for  whose  use  it  is  received  by  us. 

"  BULLBR  AND  RaSHLEIGH." 

And  on  the  back  of  the  receipt  the  account  was  thus  stated  : 

'^Eent £200 

Land  Tax iJ6    5    0 

Scot 21  16    2 

Cash 171  18  10 

^200_0_0" 

And  the  other  receipts  were  generally  stated  to  be  for  the  balance 
of  rent.  In  December,  1835,  the  agreement  was  discovered,  and 
the  landlord  not  only  refused  to  allow  a  deduction  for  the  landlord's 
scot  in  future,  but  claimed  to  be  repaid  the  sums  which  had  been 
allowed  by  the  agents  in  the  previous  accounts.  On  the  part  of  the 
defendant,  it  was  contended  that  this  scot  was  not  one  which  by 
the  agreement  he  was  bound  to  pay  ;  but  that  even  if  it  was,  the 
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rents  had  been  acknowledged  by  the  accounts  to  be  paid,  and  it      Waller 
could  not  now  be  recovered.     The  learned  Judge  was  of  opinion     andbbws. 
that  this  sewer's  rate,  though  extraordinary,  was  a  parliamentary 
assessment  within  the  *meaning  of  the  agreement,  and  that  the       [  *3i5  ] 
defendant  did  not,  by  the   deductions  allowed  him  in  account, 
support  his  plea   of    payment ;    and   having   directed   the   jury 
accordingly,  they  found  a  verdict  for  the  plaintiff  for  871.  4«.  Sd. ; 
but  the  learned  Judge  gave  the  defendant  leave  to  move  to  enter 
a  nonsuit,  if  the  Court  should  be  of  opinion  that  this  was  not  a 
scot  or  tax  within  the  meaning  of  the  agreement,  or  to  enter  a 
verdict  for  the  defendant,  if  they  should  think  the  plea  had  been 
proved.    Piatt  having  in  Michaelmas  Term  last  obtained  a  rule 
accordingly — 

Thesiger  and  Channell  now  showed  cause  : 

By  the  agreement  the  defendants  undertake  to  pay  and  discharge 
"  all  outgoings  whatsoever,  rates,  taxes,  scots,  &c.,  whether  parochial 
or  parliamentary,  that  then  were,  or  should  be  thereafter,  charged 
or  chargeable  upon  or  on  account  of  the  said  marsh  lands  (the 
present  land  tax  only  excepted) ;"  which  are  terms  suflSciently  large 
to  include  this  sewer's  rate.  The  words  "whether  parochial  or 
parliamentary  "  are  meant  as  words  of  extension,  and  not  of  qualifi- 
cation. But,  even  admitting  those  words  to  be  restrictive,  this  is 
strictly  a  parliamentary  scot.  The  land  demised  is  called  marsh 
land,  and  it  is  reasonable  that  the  covenant  should  be  construed 
with  reference  to  the  nature  of  the  subject-matter  demised.  The 
agreement  provides  for  future  as  well  as  present  taxes,  so  as  to 
comprehend  contingencies  of  this  nature:  the  words  are,  "that 
then  were,  or  should  be  thereafter,  charged  or  chargeable."  There 
is  an  express  exception  of  the  land  tax,  and  of  that  only.  If  how- 
ever the  liability  of  the  tenant  is  confined  to  the  payment  of  taxes 
strictly  parochial  or  parliamentary,  the  defendants  are  still  liable, 
for  this  may  be  correctly  termed  a  parliamentary  scot,  having  been 
imposed  by  the  commissioners  under  the  authority  of  Parliament. 
Secondly,  as  to  the  question  of  payment.  The  circumstance  of  the 
plaintiff's  agents,  who  made  these  allowances,  having  been  *ignorant  [  'aie  ] 
of  the  agreement,  clearly  shows  that  the  allowances  were  made  by 
mistake,  and  the  Court  will  assist  the  plaintiff  in  recovering  back 
that  which  it  is  against  good  conscience  that  the  defendants  should 
retain.  The  defendants,  to  conclude  the  plaintiff,  must  show  either 
a  payment  in  fact,  or  a  receipt  for  the  money. 
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Walleb  Piatt  and  Starr,  contra  : 

r. 
Andrews.         The  covenant  must  be  construed  with  reference  to  the  intention 

of  the  parties,  to  be  collected  from  the  language  of  it:   and  the 

intention  was  to  limit  the  liability  of  the  tenants  to  payment  of  such 

"  rates,  taxes,  or  scots,"  as  are  strictly  parochial  or  parliamentary. 

This  is  clearly  not  a  parochial  rate.     Neither  is  it  a  parliamentary 

scot  or  tax.     Though  the  right  to  impose  both  classes  may  be 

derived  from  statute,  yet  each  takes  its  designation  from  the  mode 

in  which  that  right  is  carried  into  operation.     Thus,  the  power  to 

make  a  poor  rate  is  given  by  statute ;  yet,  from  the  mode  of  levying 

it,  it  becomes  a  parochial  tax.     The  commissioners  of  sewers  may 

act  by  virtue  of  old  statutes,  but  that  circumstance  alone  is  not 

enough  to  render  their  assessment  a  parliamentary  tax. 

(GuRNEY,  B. :  Is  not  the  land  tax,  which  is  a  parliamentary  tax, 
similar  to  this  ?) 

No,  because  that  is  an  impost  of  a  fixed  sum  specified  by  Parliament, 
and  others  are  employed  as  mere  instruments  for  carrying  the  Act 
of  the  Legislature  into  effect.  No  statute  directs  specifically  what 
sum  is  to  be  raised  by  the  commissioners  of  sewers.  There  is  also 
authority  for  saying  that  this  assessment  is  not  a  parliamentary 
tax.  In  Brewster  V.  Kitchel(i),  Lord  Holt  observes:  "There  be 
other  taxes  not  parliamentary,  as  repair  of  churches,  commission 
of  sewers ;  for  any  imposition  which  takes  away  part  of  his  goods 
or  rent,  is  a  tax.'*  It  is  well  known  that  when  the  commissioners 
[  *317  ]  of  sewers  want  a  sum  for  any  extraordinary  *purpose,  they  apply  to 
Parliament  and  obtain  a  specific  Act,  and  then  it  becomes  a  parlia- 
mentary tax.  It  is  said  that  the  word  **  scot"  has  an  appropriate 
and  peculiar  meaning  applicable  to  this  kind  of  tax ;  but  according 
to  the  interpretation  of  it  in  Spelman,  505,  it  signifies  only  ''a 
customary  contribution  laid  upon  all  subjects  according  to  their 
ability;"  and  to  the  same  effect  in  Co  well's  Interpreter  of  Law 
Words, — **a  customary  contribution  upon  all  subjects  after  their 
ability."  But  the  intention  of  the  parties,  at  all  events,  must  be 
restricted  to  ordinary  taxes,  and  cannot  be  construed  to  extend 
to  one  of  an  extraordinary  kind,  arising  upon  an  unforeseen  casualty. 
Secondly,  the  plea  of  payment  is  well  supported  by  the  evidence. 
If  the  whole  rent  was  not  paid  in  money  by  the  tenant  to  the  land- 
lord, it  was  allowed  in  account,  which  is  the  same  thing.    The  whole 

(1)  2  Salk.  615;  1  Ld.  Bay.  318;  1  Salk.  198. 
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rent  means  the  sum   advanced   and   allowed  on   account  of    the      Waller 

landlord;   and  the   case  is  the  same  as  if  the  money  had  been     akdrewb. 

returned  by  the  landlord  after  payment  of  the  entire  rent.     They 

cited  Bramston  v.  Robins  (i),   Andrew  v.  Hancock  (2),   Skyring  v. 

Greenwood  (a),  and  Jeffs  v.  Wood  (4). 

Cur,  adv,  vulL 

The  judgment  of  the  Court  was  afterwards  delivered  by 

PARkE,  B.,  who  (after  stating  the  facts)  said : 

The  first  question  in  the  case  was,  whether  a  sewer's  rate  on  the 
landlord,  in  respect  of  the  permanent  improvement  of  the  land  by 
a  new  sluice,  falls  within  the  terms  of  the  agreement.  We  think 
it  does ;  for,  though  the  authority  of  Lord  Holt  (6)  raises  a  doubt 
whether  this  could  be  properly  considered  as  a  parliamentary  tax, 
and  therefore,  if  *the  words  "  parliamentary  taxes  "  only  had  been  [  ♦318  ] 
mentioned,  it  might  have  been  questionable  whether  the  sewer's 
rate  was  included,  yet,  when  such  very  extensive  words  as  those  in 
the  agreement  are  used,  that  is,  *'  all  outgoings,  rates,  and  scots," 
which  last  word  is  commonly  applied  to  sewer*8  rates  on  marsh 
lands,  we  think  that  the  sewer's  rate  is  included.  It  is  a  ''  scot," 
and  would  be  comprised  in  the  terms  '*  all  parliamentary  scots," 
though  not  perhaps  properly  and  technically  so,  as  not  being 
imposed  directly  by  Parliament,  but  by  commissioners  deriving 
their  authorities  under  an  Act  of  Parliament. 

The  next  question  is,  whether,  on  the  evidence  in  the  case,  the 
plea  of  payment  was  proved.  What  appears  to  have  been  done 
was  this :  On  each  half  year's  settlement  for  the  rent  due,  the  land- 
lord's sewer's  rate,  which  had  been  paid  by  the  tenant,  was  allowed 
as  a  part  payment  of  the  rent  by  the  tenant,  and  a  receipt  given  for 
the  balance,  expressing  it  to  be  such.  This  amounts  to  an  agree- 
ment that  this  portion  of  the  rent  shall  be  considered  as  paid,  and 
places  the  pities  in  the  same  situation  as  if  the  amount  had  been 
actually  paid  in  money  to  the  landlord,  and  then  returned  by  him 
to  the  tenant  to  repay  the  sewer's  rate,  which  he  had  disbursed. 
Such  a  transaction  may  be  described  in  pleading  as  payment: 
Bramston  v.  Robins  (6),  and  see  the  case  of  Wade  v.  Wilson  (7).  If 
there  had  been  any  fraud  on  the  part  of  the  tenant,  in  making  the 
agreement  with  the  landlord,  that  the  sewer's  rate  paid  should  be 

(1)  29  E.  E.  493  (4  Bing.  11).  (5)  2  Salk.  615. 

(2)  21  E.  E.  569  (1  Brod.  &  B.  37).  (6)  29  E.  E.  493  (4  Bing.  11). 

(3)  28  E.  E.  264  (4  B.  &  C.  281).  (7)  1  East,  200, 

(4)  2  P.  Wms.  298. 
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Waller  allowed  as  payment — if,  for  instance,  he  had  wilfully  misrepre- 
Andbews.  sented  the  contents  of  the  lease — then,  indeed,  the  whole  agreement 
would  probably  have  been  rendered  void,  and  there  would  have 
been  no  payment ;  nor  would  there  have  been  any  if  the  agreement 
had  been  conditional  that  the  sewer's  rate  should  be  allowed  as 
[  'Sie  ]  payment,  if  it  turned  out  that  the  landlord  was  *bound  to  pay  that 
rate,  otherwise  not.  Here,  however,  there  was  neither  fraud  nor 
condition,  express  or  implied.  The  tenant  might  bond  fide  suppose 
that  he  was  not  bound  to  pay  this  species  of  sewer's  rate,  and  the 
agreement  to  allow  it  as  payment  was  unconditional.  Whether 
the  plaintiff  could  recover  back  this  money,  as  money  paid  under 
a  mistake  of  fact,  is  a  question  on  which  we  are  not  called  upon 
to  pronounce  any  opinion.  ^^^  ^^^i^^^^ 


1^-  BAETON  V.  RANSON  (1). 

Exch.  of       (3  Meeson  &  Welsby,  322—328  ;  S.  C.  7  L.  J.  (N.  S.)  Ex.  86;  6  Dowl.  P.  C.  384.) 

Pleat 

'  A  cause  and  all  matters  in  difference  having  been  referred  to  arbitration, 

•■        -'  the  arbitrator  set  out  aU  the  facts  upon  the  face  of  his  award,  and  then 

awarded  that  the  plaintiff  had  no  cause  of  action  against  the  defendant ; 

and  stated  that  he  determined  the  action  in  favour  of  the  defendant.      He 

then,  after  awarding  by  whom  the  costs  of  the  reference  should  be  paid, 

concluded  as  follows :  *'  But  if  the  Court  shall  be  of  opinion,  upon  the  facts 

hereinbefore  stated,  that  the  plaintiff  is  entitled  to  recover  in  the  action, 

then  I  determine  the  action  in  favour  of  the  plaintiff,  and  order  and  award 

that  the  defendant  pay  damages  to  the  plaintiff  to  the  amount  of  U.,  and 

also  pay  to  the  plaintiff  the  costs  of  the  reference:"    Held,   that,   the 

arbitrator  having  come  to  a  positive  finding,  and  expressly  declared  his 

own  opinion,  the  award  was  sufficiently  final,  and  the  latter  clause  might 

be  rejected. 

By  the  terms  of  the  submission,  the  arbitrator  had  power  to  enlarge  the 

time  for  making  his  award ;  the  order  of  reference,  on  which  there  was  an 

indorsement  enlarging  the  time  dated  previously  to  the  expiration  of  the 

time  for  making  the  award,  was  made  a  rule  of  Court:   Held,  that  an 

attachment  for  non-performance  of  the  award  might  be  moved  for  without 

an  affidavit  that  the  enlargement  was  duly  made. 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated. 

Pleas,  that  the  defendant  never  was  indebted,  and  a  set-off  for 

money  paid  and  on  an  account  stated.     By  an  order  of  Mr.  Justice 

Patteson,  dated  the  8th  March,  1886,  the  cause,  and  all  matters  in 

difference  between  the  parties,  were  referred  to  the  award,  order, 

[  *323  ]      A^d  determination  *of  an  arbitrator,  so  that  he  should  make  his 

award  on  or  before  the  1st  day  of  Michaelmas  Term  then  next, 

(1)  Compare   Scott  v.    Van  Sandau      case  is  referred  to  by  Pattbson,  J, — 
(1844)  6  Q.  B.  237,  246,  where  this      R,  C, 
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or  such  further  day  as  he  should  appoint,  the  costs  of  the  suit  to  Barton 
abide  the  event  of  the  award,  and  the  costs  of  the  reference  to  be  in  ranson. 
the  discretion  of  the  arbitrator.  It  also  gave  a  power  to  either  of 
the  parties  to  make  the  order  of  reference  a  rule  of  Court.  The 
arbitrator  made  his  award  on  the  24th  of  January,  1837,  having 
enlarged  the  time  for  making  his  award  to  the  1st  day  of  Trinity 
Term,  1887,  which  enlargement  he  recited  in  the  following  words : 
**  And  whereas  on  the  7th  day  of  October  now  last,  by  writing  under 
my  hand,  I  duly  enlarged  the  time  for  the  making  of  my  award 
until  the  first  day  of  Trinity  Term,  then  and  now  ensuing:"  The 
award  then  stated — "  I  find  that  in  or  about  the  month  of  March, 
1835,  the  plaintiff  agreed  with  the  defendant  to  sell  and  deliver 
to  the  defendant  a  double-acting  pump,  with  metallic  piston  rod 
and  stuflSng  box,  to  deliver  100  gallons  of  water  per  minute,  when 
a  certain  steam-engine  of  the  defendant  at  Ipswich,  in  the  county 
of  Suffolk,  to  which  it  was  intended  to  be  fixed,  worked  thirty  strokes 
in  a  minute,  the  length  of  the  stroke  in  the  pump  being  eighteen 
inches ;  that  there  was  no  sum  agreed  upon  as  the  price  of  the 
pump,  but  it  was  to  be  from  forty  to  fifty  pounds  ;  and  I  find  that 
such  pump  was,  by  the  direction  of  the  defendant,  to  be  delivered 
to  a  common  carrier,  at  the  Galley  Quay,  in  London,  for  him,  and 
was  to  be  taken  from  thence  at  his  expense  and  risk ;  and  I  find 
that  about  the  14th  day  of  April,  1836,  a  pump  was  delivered  by 
the  plaintiff  at  the  place  aforesaid  for  the  defendant,  in  performance 
of  the  contract,  and  was  received  by  the  defendant  at  his  manu- 
factory at  Ipswich  on  or  about  the  18th  of  the  same  April;  and 
I  find  that  the  worth  of  the  pump  to  the  defendant,  if  it  had  been 
made  according  to  the  contract,  would  have  been  451. ;  and  I  find 
that  the  pump  was  placed  by  the  defendant  in  his  manufactory  on 
its  arrival,  and  was  not  affixed  in  the  place  at  which  it  was  intended 
to  work,  nor  tried  or  *used  by  him  until  the  latter  end  of  the  month  [  '324  ] 
of  July  following,  when  the  same  having  been  affixed  in  its  place, 
was  put  to  work,  and  did  not  perform  the  work  stated  in  the 
agreement  between  the  parties ;  and  I  find  that  there  was  no 
correspondence  or  communication  between  the  parties  after  the 
delivery  of  the  pump  to  the  carrier,  until  the  2nd  of  July,  1835, 
when  the  plaintiff  wrote  for  payment  of  the  money  sought  to  be 
recovered  in  this  action ;  and  I  find  that  on  the  30th  of  the  same 
July  the  defendant,  by  letter  to  the  plaintiff,  informed  him  that  the 
pump  had  been  set  to  work  on  the  preceding  Wednesday,  but  did 
not  perform  the  work  required  by  the  contract,  and  a  workman  was 
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Barton  sent  at  the  defendant's  request,  by  the  plaintiff,  to  inspect  the  pomp, 
Banson.  fti^d  to  see  the  cause  of  its  failure ;  and  I  find  that  various  alterations 
were  made  in  the  pump,  but  without  delivering  the  quantity  of 
water  stated  in  the  contract."  He  then  proceeded :  **  And  I  find  that 
the  full  quantity  of  100  gallons  of  water  per  minute  was  necessary 
to  be  delivered  by  the  pump  for  the  proper  working  of  the  steam 
engine  and  the  other  purposes  of  the  defendant's  factory ;  and  I  find 
that  as  soon  as  the  defendant  had,  from  such  trials,  ascertained  the 
pump  to  be  imperfect,  notice  was  given  to  the  plaintiff,  and  he  was 
requested  to  take  it  back ;  and  I  find  that  at  the  time  the  pump 
was  delivered  at  the  Galley  Quay  as  aforesaid,  it  was  not  made  in 
a  good  and  skilful  manner,  so  that  it  would  deliver  the  quantity  of 
water  stated  in  the  contract ;  and  I  find  that  during  the  time  the 
pump  was  under  trial,  the  work  of  the  factory  was  partially  carried 
on,  and  paper  to  a  small  value  was  manufactured,  but  that  no  profit 
accrued  to  the  defendant  from  the  working  of  the  pump.  Now 
therefore  I  do  order,  award,  and  determine,  that,  at  the  commence- 
ment of  the  said  action,  there  was  no  cause  of  action  by  the  plaintiff 
against  the  defendant,  and  I  determine  the  said  action  in  favour  of 
the  defendant ;  and  I  also  find  there  was  no  cause  of  set-off  by  the 
defendant  against  the  plaintiff,  and  I  determine  the  plea  of  set-off 
[  *325  ]  *xji  favour  of  the  plaintiff,  and  direct  that  the  said  action  be  no 
further  proceeded  in."  The  award,  after  ordering  the  costs  of  the 
reference  to  be  taxed  by  the  proper  ofl&cer,  to  be  paid  to  the  defen- 
dant, concluded  thus :  "  But  if  the  Court  shall  be  of  opinion,  under 
the  circumstances  herein-before  stated,  that  the  plaintiff  is  entitled 
to  recover  in  the  said  action,  then  I  determine  the  said  action  in 
favour  of  the  plaintiff,  and  order  and  award  that  the  defendant 
shall  pay  damages  to  the  plaintiff  to  the  amount  of  one  shilling, 
and  shall  also  pay  to  the  plaintiff,  upon  demand,  the  costs  of 
the  plaintiff  in  and  about  the  reference,  to  be  taxed  by  the  proper 
oflBcer."  The  order  of  Pattbson,  J.,  with  a  memorandum  indorsed 
of  the  enlargement  of  the  time  by  the  arbitrator,  of  which  the 
following  is  a  copy,  had  been  made  a  rule  of  Court:  ''I  hereby 
enlarge  the  time  for  making  my  award  to  the  first  day  of  Trinity 
Term  now  next.  Witness  my  hand  this  seventh  day  of  October, 
1886." 

Erie  having  obtained  a  rule  nisi  for  an  attachment  against  the 
plaintiff  for  non-payment  of  the  costs,  pursuant  to  the  Master's 
allocatur  and  the  award, 
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KeUy,  Humfrey,  and  Petersdorffy  showed  cause :  Babton 


r. 


This  being  a  proceeding  by  attachment  for  contempt,  for  not  Ranson. 
performing  the  award,  it  must  appear  that  all  the  preliminaries, 
without  which  the  award  would  not  be  valid,  have  been  strictly 
complied  with.  By  the  order  of  reference,  the  arbitrator  is  to  make 
his  award  by  a  certain  day ;  but  he  has  power  to  enlarge  the  time, 
which  he  states  he  has  availed  himself  of.  There  is,  however,  no 
affidavit  that  the  time  was  enlarged  before  the  original  time  had 
expired ;  and  the  award,  not  having  been  made  until  January,  1837, 
was  clearly  made  after  the  expiration  of  the  original  time.  In 
Davis  V.  Vass  (i)  it  was  expressly  held,  that  where  an  award  appeared 
to  have  been  made  out  of  the  *time  originally  given  to  the  arbitrator  [  '326  ] 
by  the  rule  of  Court,  which  reserved  to  him  the  power  of  enlarging 
the  time,  it  was  not  enough,  to  obtain  an  attachment,  that  the 
arbitrator  stated  in  his  award  that  he  had  enlarged  the  time,  with- 
out verifying  the  fact  by  affidavit.  2ndly,  This  award  is  not  certain 
or  final.  The  arbitrator  has  no  power  given  him  by  the  terms  of 
the  submission  to  state  the  facts  for  the  opinion  of  the  Court,  or 
make  a  conditional  award,  or  one  in  the  alternative. 

(Pabke,  B.  :  If  there  is  an  express  finding  and  decision  upon 
the  matter  referred  to  him,  may  not  the  latter  part  be  rejected 
as  void?) 

The  award  must  be  all  taken  together.  By  this  award  neither  of 
the  parties  has  the  benefit  contemplated,  for  the  matter  is  left  in 
uncertainty.  The  decision  amounts  to  no  more  than  this  :  in  one 
event,  I  find  for  one  party ;  in  another  event,  for  the  other  party. 
It  is  to  be  observed  that  this  is  an  award  made  by  a  legal  arbitrator, 
and  the  words  he  has  deliberately  used  cannot  be  rejected  as 
surplusage.  If  the  submission  had  expressly  given  power  to  the 
arbitrator  to  make  an  award  in  whichever  of  two  ways  this  Court, 
upon  a  statement  of  the  facts,  should  be  of  opinion  was  right,  then 
this  would  have  been  a  valid  award,  and  the  parties  having  obtained 
the  opinion  of  the  Court  upon  it,  it  might  be  enforced.  But  this 
award  is  clearly  bad,  inasmuch  as  the  arbitrator  delegates  his 
authority  to  the  Court,  which  the  submission  does  not  empower 
him  to  do.  3rdly,  Upon  the  facts  stated,  this  case  resembles  that 
of  MUner  v.  Tucker  {2)  ^  where  it  was  held,  that  if  goods  are  not 
supplied  conformably  to  the  order  given  for  them,  the  buyer  is 

(1)  16  East,  96.  (2)  1  Car.  &  P.  15. 
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Barton      bound  to  return  them  in  a  reasonable  time,  or  he  will  be  liable 
Ranson.      to  pay  for  them.     The  arbitrator  was  therefore  wrong  in  tha 
conclusion  to  which  he  arrived. 

(Parke,  B.  :  I  have  no  doubt  that  the  award  is  right  upon  the 
facts.  The  arbitrator  finds  that  the  pump  would  not  supply  the 
quantity  of  water  contracted  for.) 

[  327  ]  Erie,  contra : 

First,  an  aflSdavit  of  the  due  enlargement  of  the  time  by  the 
arbitrator  is  not  necessary  in  this  case,  as  it  appears  by  the  rule 
making  the  submission  a  rule  of  Court,  and  the  indorsement  upon 
that  submission,  that  the  enlargement  was  made  before  the  original 
time  had  expired.  The  rule  for  the  attachment  is  drawn  up  upon 
reading  the  rule  of  Court,  and  the  Master's  allocatur  thereon. 

(Parke,  B.  :  If,  before  the  clause  as  to  the  enlargement  of  time 
is  inserted  in  the  rule  of  Court,  it  is  necessary  that  an  affidavit 
should  have  been  produced,  the  rule  would  appear  to  be  some 
evidence  of  the  proper  enlargement  of  the  time.) 

Dickins  v.  Jai*vis  (i)  is  expressly  in  point.  There  Baylby,  J.,  says: 
''  The  parties  agreed  that  an  enlargement  by  the  arbitrator  should 
be  valid.  The  Court  must  have  credit  for  not  making  a  rule  of 
Court  without  a  sufficient  affidavit.'* 

(Parke,  B.  :  We  must  assume  that  the  rule  was  drawn  up  on  the 
proper  affidavits.) 

Secondly,  the  award  is  final.  In  Hindley  v.  We8tni€ath{2),  the 
finding  was  in  the  alternative,  but  the  award  was  held  to  be  good. 
It  must,  however,  be  admitted  that  this  objection  was  not  then 
raised.     (He  was  then  stopped  by  the  Court.) 

Parke,  B.  : 

The  only  question  is,  whether  the  award  is  final,  as  the  other 
point  has  been  disposed  of.  I  think  that  the  award  is  good,  and 
that,  as  the  arbitrator  has  come  to  a  positive  finding,  and  expressly 
declared  his  own  opinion,  the  latter  part,  in  which  reference  is  made 
to  the  Court,  may  be  rejected.  But  as  the  Court  are  not  all  of  the 
same  opinion,  we  will  mention  this  case  again  to-morrow. 

(I)  5  B.  &  C.  628.  (2)  30  R.  B.  290  (6  B.  &  0.  200 ;  9 

Dowl.  &  Ey.  351). 
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BOLLAND,  B. : 

My  present  impression  is,  that  this  award  is  bad  as  not  being 
final;  the  latter  part  of  the  ^statement  by  the  arbitrator  shows, 
I  think,  that  he  had  not  made  up  his  own  mind  upon  the  subject. 

GURNEY,  B. : 

I  am  of  opinion  that  the  award  is  good,  as  there  is  a  positive 
decision  by  the  arbitrator. 

On  the  following  day  the  case  was  mentioned  again,  the  Court 

being  full,  and  Lord  Abinoeb,  G.  B.,  and  Alderson,  B.,  expressed 

•concurrence  in   the  opinion   that    the  award   was  good,  as  the 

arbitrator  had  declared  his  own  opinion,  though  the  reference  to 

the  Court  might  be  void. 

Rme  absolute. 


Barton 

r. 
Ransok. 

[  •328  ] 


DOE  D.  MURRELL  v.  MILWAED  and  Another. 

(3  Meeson  &  Welsby,  328—332;  S.  C.  1  H.  &  H.  79;  7  L.  J.  (N.  S.)  Ex.  57; 

1  Jur.   848.) 

A  tenant  from  year  to  year,  believing  that  his  tenancy  determined  at 
Midsummer,  gave  a  written  notice  to  quit  at  that  period,  which  the  landlord 
accepted,  and  made  no  objection  to.  The  tenant  haying  afterwai'ds  dis- 
covered that  his  tenancy  expired  at  Christmas,  gave  his  landlord  another 
notice  accordingly,  and,  on  possession  being  demanded  at  Midsummer, 
refused  to  quit  the  premises.  An  ejectment  having  been  brought :  Held, 
that  the  tenancy  was  not  determined  by  notice,  inasmuch  as  it  was  not  good 
as  a  notice  to  quit,  and  could  not  operate  as  a  surrender  by  note  in  writing 
within  the  Statute  of  Frauds,  being  to  take  effect  in/uturo{l). 

Ejectment  to  recover  possession  of  a  house  and  premises  at 
Horsham,  in  Sussex.  The  demise  was  laid  on  the  27th  June,  1887. 
At  the  trial  before  Littledale,  J.,  at  the  last  Summer  Assizes  for  the 
above  county,  it  appeared  that  the  defendants  were  yearly  tenants 
to  the  lessor  of  the  plaintiff  of  the  house  and  premises  in  question ; 
and  being  desirous  of  leaving  and  going  to  occupy  some  premises  of 
their  own,  in  order  to  determine  the  tenancy,  they  gave  the  lessor 
of  the  plaintiff  a  notice  to  quit,  which  was  in  the  following  words  : 

'*  Horsham,  23rd  December,  1886. 

**  We  hereby  give  you  notice  that  we  intend  to  give  and  deliver 

up  the  possession  of  the  messuage  or  tenement  we  now  hold  of  you 

.at  Midsummer  Day  next. 

"William  Milward. 

"  To  Henry  Murrbll,  Horsham." 

(1)  Cited  and  applied  by  May,  C.  J.  29,  34 ;  and  cp.  Besaelf  v.  Lundsbery 
in  FerroU  v.  Betmia  (1886)  18  L.  B.  Ir.      (1845)  7  Q.  B.  638.— B.  C. 


1838. 

^ch,  of 
Pleat, 

[328] 


6£2  1888.    EX.     8  MEE.  &  W.  829—880.  [r.r. 

DoKd.  The  lessor  of  the  plaintiff  accepted  the  notice  without  making 

f.  any  objection  to  it,  but  he  gave  no  assent  to  it  in  writing.     The 

^r^^o  i°*  tenant  of  the  defendants  having  refused  to  quit  the  premises  which 
they  intended  to  remove  to,  they  felt  desirous  of  continuing  in  the 
occupation  of  the  plaintiff's  house ;  and  having  discovered  that  their 
tenancy  commenced  at  Christmas  instead  of  Midsummer,  they,  pre- 
viously to  Midsummer,  gave  a  fresh  notice  to  quit  at  the  Christmas 
following.  A  demand  of  possession  having  been  made  on  the 
expiration  of  the  first  notice,  the  defendants  refused  to  deliver  up 
possession,  on  the  ground  that  their  tenancy  expired  at  Christmas 
and  not  at  Midsummer,  and  this  ejectment  was  accordingly  brought. 
It  was  contended  at  the  trial,  on  the  part  of  the  lessor  of  the  plaintiff, 
that  although  the  notice  might  be  insufficient  as  a  notice  to  quit,  in 
case  the  tenancy  expired  at  Christmas,  yet  it  would  operate  as  a 
surrender  by  operation  of  law  of  the  defendants'  interest,  it  being 
a  note  in  writing  within  the  meaning  of  the  8rd  section  of  the 
Statute  of  Frauds.  The  learned  Judge  left  it  to  the  jury  to  say 
whether,  on  the  evidence,  the  tenancy  commenced  at  Midsummer 
or  at  Christmas,  and  the  jury  found  the  latter.  The  learned  Judge, 
however,  directed  a  verdict  for  the  lessor  of  the  plaintiff  on  the  point 
as  to  the  surrender,  but  gave  the  defendants  leave  to  move  to  enter 
a  nonsuit.  Tyndale  having  in  Michaelmas  Term  last  obtained  a 
rule  accordingly,  on  the  authority  of  Johnstone  v.  Hitddlestone  (i), 

Thesiger  and  Ogle  now  showed  cause : 

This  is  the  case  of  a  written  notice,  which  distinguishes  it  from 
Johnstone  v.  Huddlestone,  where  the  notice  was  by  parol ;  and  though 
it  may  be  bad  as  a  notice  to  quit,  from  its  being  given  for  a  wrong 
period  of  the  year,  yet,  being  in  writing,  and  having  been  accepted 
[  *330  ]  by  the  landlord,  it  amounted  to  a  *surrender  by  operation  of  law  of 
the  defendants'  interest  in  the  land.  In  Aldenburgh  v.  Peaple  (2), 
Pabkb,  B.,  said,  ''  the  landlord  might,  if  he  had  chosen,  have  treated 
this  irregular  notice  to  quit  as  a  surrender,  as  a  term  of  this  kind 
may  be  surrendered  by  a  note  in  writing,  but  he  has  not  done  so." 

(Parke,  B.  :   Is  not  that  case  in  effect  overruled  by  WeddaU 
V.  Capes  {Q)?) 

There  are  many  cases  which  might  be  cited  to  show  that  no  particular 
form  of  words  is  necessary  to  constitute  a  surrender ;  all  that  the 

(1)  28  E.  K,  505  (4  B.  &  C.  922).  (3)  1  M.  &  W.  50. 

(2)  6  Car.  &  P.  212. 
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Statute  of  Frauds  requires  is,  that  an  intention  to  surrender  should       dob  d. 
be  expressed  in  writing.     The  third  section  enacts  that  '*  no  leases,  «. 

estates,  or  interests,  either,  of  freehold  or  terms  of  years,  or  any  Milward. 
uncertain  interest,  not  being  copyhold  or  customary  interest,  of,  to, 
or  out  of  any  messuages,  manors,  lands,  tenements,  or  heredita- 
ments, shall  be  surrendered,  unless  it  be  by  deed  or  note  in  writing, 
signed  by  the  party  so  surrendering  the  same,  or  his  agent  there- 
unto lawfully  authorized  by  writing,  or  by  act  and  operation  of  law." 
In  Farmer  v.  Rogers  (i),  a  receipt  for  the  mortgage  money  on  the 
back  of  a  mortgage  deed,  was  held  to  amount  to  a  surrender  of  the 
term  created  by  the  mortgage,  which  shows  iihat  a  surrender  may 
be  without  deed  or  sealing.  Here  the  words  are,  "  We  hereby  give 
you  notice  that  we  intend  to  give  and  deliver  up  possession  of 
the  messuage  or  tenement  we  now  hold  of  you  at  Midsummer 
Day  next." 

(Pabkb,  B.  :  It  is  infuturo ;  there  is  the  diflSculty.) 

It  did  not  require  the  assent  of  the  lessor  at  the  time;  but  it 
contained  a  proposal  which  the  landlord  must  be^  taken  to  have 
assented  to  up  to  Midsummer  Day,  and  it  then  took  effect  as  a 
surrender.  The  tenant  had  not  then  any  power  to  assent  or 
dissent.  It  is  clear  that  the  defendants  intended  to  part  with 
their  whole  interest,  and  that  is  sufficient,  without  using  the  term 
'•  surrender." 

(Aldbrson,  B.  :  Then  there  is  an  offer  by  *the  tenant  to  do  a       [  ♦sai  j 
thing  at  a  certain  day,  and  when  the  time  comes  he  changes  his 
mind  and  refuses- to  do  so.) 

In  Doe  d.  Eyre  v.  Lamhly  (2),  where  a  tenant,  on  being  applied  to 
respecting  the  commencement  of  his  holding,  informed  the  party 
that  it  began  on  a  certain  day,  and  notice  to  quit  on  that  day  was 
given  at  a  subsequent  time,  it  was  held  that  he  was  bound  by  the 
information  he  had  so  given,  and  was  not  permitted  to  show  that 
in  fact  the  tenancy  commenced  at  a  different  time.  This  is  a 
stronger  case  than  that,  because  here  there  is  a  written  notice  to 
quit,  which  is  not  like  information  which  may  have  been  given  by 
the  tenant  when  he  was  unprepared,  but  is  a  deliberate  act.  The 
giving  of  this  notice  is  an  admission  which  binds  the  tenant,  that 
the  tenancy  expired  at  the  time  mentioned  in  it. 

(1)  2  Wilson,  26.  (2)  5  R.  K.  758  (2  Esp.  635). 
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Doe  d.  (Aldbrson,  B.  :  In  the  case  cited,  Mr.  Garrow  asked  Lord  Kenton 

^,  to  give  an  opinion  as  to  what  ought  to  be  done.     It  was  rather  a 

MiLWARD.    statement  of  facts  made  on  the  one  side  and  assented  to  on  the 

other.     If  the  jury  here  had  found  a  different  verdict,  it  might 

possibly  have  been  a  more  sensible  course.) 

This  notice,  however,  amounted  to  a  clear  surrender  by  operation 
of  law.  At  all  events,  there  ought  to  be  a  new  trial  and  not  a  non- 
suit, as  this  point  was  not  put  distinctly  to  the  jury,  and  the  plaintiff 
will  be  concluded  by  a  nonsuit  being  entered. 

Andrews,  Serjt.,  and  Tyndale,  contra  : 

There  is  no  authority  to  show  that  a  defective  notice  to  quit  will 
operate  as  a  surrender ;  but  Johnstone  v.  Huddleatone  appears  to  be 
a  decision  to  the  contrary.  There  a  tenant  gave  a  parol  notice 
to  his  landlord,  less  than  six  months  before  his  year's  holding 
expired,  that  he  would  quit  on  a  certain  day,  and  the  landlord 
accepted  and  assented  to  the  notice ;  and  it  was  held  that  the 
tenancy  was  not  thereby  determined,  there  not  having  been  either 
[  *332  ]  a  sufficient  notice  *to  quit,  or  a  surrender  in  writing,  or  by  operation 
of  law,  within  the  meaning  of  the  Statute  of  Frauds.  There  is  no 
distinction,  for  this  purpose,  between  a  parol  notice  and  a  written 
one.  It  is  said  that  the  landlord  assented  to  the  notice,  but  so  he 
did  in  Johutone  v.  Hnddlestone.  The  landlord,  however,  in  truth, 
never  did  any  act  to  show  his  a^ent  to  it,  until  Midsummer  Day, 
when  the  tenant  dissented  from  it.  There  was  no  assent  at  that 
time  by  both  parties  that  it  should  operate  as  a  surrender ;  and  it 
could  not  operate  before,  being  in  futuro :  Weddcdl  v.  Capes  (i). 
The  Court  will  not  grant  a  new  trial,  as  the  case  was  left  fully  to 
the  jury,  and  they  found  the  question  as  to  the  tenancy  in  favour 
of  the  defendants. 

Parke,  B.  : 

I  am  very  strongly  of  opinion  that  there  cannot  be  a  surrender 
to  take  place  in  futuro.  In  Johnstone  v.  Huddlestone,  it  was  held 
that  an  insufficient  notice  to  quit,  accepted  by  the  landlord,  did  not 
amount  to  a  surrender  by  operation  of  law,  and  it  was  there  agreed 
that  there  could  not  be  a  surrender  to  operate  in  futuro.  The  case 
of  Aldenhurgh  v.  Peaple  was  much  shaken  by  the  decision  of  this 
Court  in  Weddall  v.  Capes ;  for,  although  this  precise  point  is  not 

(1)  1  M.  &  W.  50. 
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there  determined,  yet  it  is  clear  that  the  Court  were  of  opinion  that       Dok  d. 
the  instrument  could  not  operate  as  a  surrender  in  futuro.    As  to     ^^^^^^^ 
granting  a  new  trial,  there  appears  to  have  been  conflicting  evidence     Milwabd. 
as  to  the  time  at  which  the  tenancy  commenced;  but  that  the  jury 
have  determined  in  favour  of  the  defendant. 

Aldebson,  B.  : 

There  was  evidence  to  show  that  this  was  a  tenancy  commencing 
at  Christmas,  and  the  jury  have  so  found.  We  cannot  therefore 
grant  a  new  trial.  The  lessor  of  the  plaintiff  can  bring  a  fresh 
ejectment,  if  he  pleases. 

The  other  Barons  concurred. 

Ride  absolute  to  enter  a  nonsuit. 


HOLDERNESS  v.  BAEKWORTH  and  Another.  isss. 

(3  Meeson  &  Weleby,  341—343;  S.  C.  1  H.  &  H.  21 ;  7  L.  J.  (N.  S.)  Ex.  107;        jTr  . 
2  Jur.  490;  6  Dowl.  P.  0.  392.)  Ple^: 

Where,  upon  taxation  of  costs,  a  less  sum  than  one-sixth  of  the  bill  is        [  ^^^  ] 
taken  off  on  taxation,  the  plaintiff's  attorney  will  not  be  entitled  to  the 
costs  of  taxation,  if  he  has  wilfully  inserted  any  item  of  charge  which  he 
must  know  ought  not  to  have  been  charged. 

In  this  case  a  serviceable  writ  for  501.  lOs.  lOd.,  debt,  and  91. 
costs,  had  issued  against  the  defendants,  who,  upon  being  served 
with  the  writ,  paid  the  amount.  The  bill  of  costs,  which  contained 
items  amounting  to  dl.  Is.  2d.,  was  afterwards  taxed  under  a  Judge's 
order,  and  the  Master  took  off  9s.  M.  on  taxation,  being  less  than 
one-sixth  of  the  bill.  The  following  items  were  disallowed  in  that 
Bum :  three  shillings  and  sixpence  for  a  letter  before  action,  which 
had  not  been  written ;  two  shillings  for  service  upon  one  of  two 
partners,  which  was  unnecessary,  as  the  other  had  been  served, 
and  two  shillings  allowed  ;  and  two  shillings  for  making  a  copy  of 
the  same,  which  was  disallowed  for  the  same  reason.  After  taxa- 
tion, a  summons  was  taken  out  before  a  Judge  at  Chambers,  calling 
upon  the  defendant  to  show  cause  why  he  should  not  pay  to  the 
plaintiff's  attorney  the  costs  of  taxation,  amounting  to  11.  16«., 
under  the  2  Geo.  11.  c.  28,  s.  28  (i),  less  than  one-sixth  having 
been  taken  off.  This  summons  was  attended  before  Gumey,  B., 
at  Chambers,  who  made  the  following  order :  *'  That  the  defendants 

(1)  See  now  the  Solicitors  Act,  1843      such  a  case  is  restricted  by  special 
(6  &  7  Vict.  c.  73),  s.  37 ;  and  observe     provisions.— E.  C. 
that  the  discretion  of  the  Court  in 

B.B. — ^VOL.  XLIX.  40 
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HoLDSBKBss  pay  to  the  plaintiff's  attorney  costs  in  this  action,  less  than  one-sixth 

Babkwobth.  having  been  taken  off  on  taxation."    Erie  having,  on  a  former  day, 

[  •342  ]      *obtained  a  rule  to  show  cause  why  this  order  should  not  be  rescinded, 

Piatt  now  showed  cause  : 

The  defendant  ought  to  pay  the  costs  of  taxation,  as  less  than  a 
sixth  of  the  bill  has  been  disallowed.  The  statute  2  Geo.  II.  c.  23, 
s.  28,  expressly  enacts  that,  **  if  the  bill  taxed  be  less  by  a  sixth 
part  than  the  bill  delivered,  then  the  attorney  or  solicitor  is  to  pay 
the  costs  of  the  taxation  ;  but  if  it  shall  not  be  less,  the  Court,  in 
their  discretion,  shall  charge  the  attorney  or  client,  in  regard  to 
the  reasonableness  or  unreasonableness  of  such  bills."  Now,  as 
the  attorney  would  have  had  to  pay  the  costs  of  taxation,  if  more 
than  a  sixth  had  been  taken  off,  it  is  only  reasonable  that  he 
should  be  paid  those  costs  when  less  is  taken  off. 

(Parke,  B.  :  The  attorney  ought  not  to  put  down  in  his  bill  one 
farthing  more  than  he  knows  he  ought  to  do,  or  than  will  be 
allowed  by  the  Master.) 

It  would  be  impossible  to  adhere  to  such  a  rule  in  practice,  as  it  is 
impossible  for  the  attorney  to  know  what  the  Master  will  allow  or 
disallow. 

Pabkb,  B.  : 

It  has  been  held  by  the  Court  of  Common  Pleas,  that  the  statute 
directing  the  taxation  of  costs  is  not  correlative  (i).  It  does  not 
necessarily  follow  that  the  defendant  is  to  pay  the  costs  of  taxation, 
though  less  than  one-sixth  be  taken  off ;  although  if  more  be  dis- 
allowed, the  plaintiff's  attorney  is  bound  to  pay  the  costs  of  taxa- 
tion. The  Court  have  a  discretion,  which  they  may  exercise 
according  to  the  reasonableness  or  unreasonableness  of  the  charges 
in  the  bill,  whether  they  will  make  the  defendant  pay  the  costs  or 
not.  I  have  always  understood  that  where  the  attorney  wilfully 
inserts  any  item  of  charge,  even  one  shilling,  which  he  must  know 
[  *343  ]  ought  not  to  be  charged,  *he  is  not  entitled  to  the  costs  of  taxation. 
There  are  in  this  bill  some  items  which  the  attorney  must  have 
known  ought  not  to  be  charged.  If  these  items  had  been  explained  to 
the  learned  Judge  at  Chambers,  the  order  would  not  have  been  made. 

The  rest  of  the  Court  concurred.  o  ?     j.    i  . 

Rvle  absolute. 

(1)  Elwood  V.  Pearce,  8  Bing.  83;  1  Moore  &  Scott,  159. 
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RINGEE  V.  CANN  and  BARNARD.  im 

(:i  Meeson  &  Welsby,  343—349;  S.  C.  1  H.  &  H.  67 ;  7  L.  J.  (N.  S.)  Ex.  108;        js^of 

2  Jur.  108.)  PleM. 

v.,  the  lessee  of  a  mill  and  premises  at  a  rack-rent,  being  in  insolvent  L  ^*^  J 
circumstances^  executed  an  assignment,  whereby,  after  reciting  his  in- 
solvency, and  that  he  had  agreed  to  assign  **  all  his  debts,  personal  estate, 
and  effects  of  every  description,  to  C.  &  B.,  in  trust  for  the  benefit  of  his 
creditors,"  he  conveyed  and  assigned  to  the  said  0.  &  B.  all  and  singular 
the  stock  in  trade,  implements  and  utensils  in  trade,  com,  grain,  hay, 
horses,  carts,  and  carriages,  crops  of  every  kind,  as  well  severed  as  not,  and 
personal  estate  whatsoever  of  him  the  said  Y.,  iu,  upon,  or  about  the  said 
mill  and  premises  now  in  his  use  or  occupation,  or  elsewhere,  &c.,  (except 
the  wearing  apparel  of  himself  and  family) ;  and  also  all  debts,  securities^ 
writings,  &c.,  and  all  other  the  personal  est8.te  and  effects  of  him  the  said 
v.,  whatsoever  and  wheresoever,  or  in  or  to  which  he  is  anywise  interested 
or  entitled :  hahendum,  in  trust  out  of  the  proceeds,  first,  to  pay  the  costs 
of  the  assignment,  &c. ;  secondly,  to  pay  the  rent  due  and  in  arrear  for  the 
said  mill  and  premises,  or  accruing  due  until  and  at  and  up  to  the  6th  of 
April  then  next ;  and,  thirdly,  to  distribute  the  residue  for  the  benefit  of  his 
creditors :  Held,  that  the  words  of  the  assignment  were  large  enough  to 
comprehend  the  lease  of  the  mill;  and  the  jury  having  found  that  the 
assignees  had  accepted  the  lease,  that  it  passed  to  them  under  the 
assignment. 

This  was  an  action  of  debt  for  rent  on  an  indenture  of  demise, 
brought  by  the  lessor  against  the  defendants  as  the  assignees  of 
John  Vince,  the  lessee. 

Flea,  that  the  estate,  right,  title,  interest,  and  term  of  years  then 
to  come  and  unexpired,  property,  profit,  claim,  and  demand  what- 
soever, of  the  said  John  Vince,  of  and  in  the  demised  premises,  did 
not  come  to  or  vest  in  the  defendants  by  assignment  thereof  legally 
made,  nor  did  they,  the  defendants,  at  any  time  enter  into  the  demised 
premises,  or  any  part  thereof,  or  become  possessed  of  the  same,  or 
any  part  thereof,  modo  et  forma  ;  concluding  to  the  country. 

At  the  trial  before  Vaughan,  J.,  at  the  last  Assizes  for  the 
county  of  Norfolk,  it  appeared  that  Vince  was  lessee  of  a  mill  and 
premises,  in  respect  of  which  the  rent  claimed  was  due,  and  being 
in  insolvent  circumstances,  executed  a  deed  of  assignment  to  the 
defendants,  whereby,  after  reciting  that  he  was  indebted  to  the 
several  parties  therein  *named  in  the  sums  of  money  therein  men-  [  '344  ] 
tioned,  which  he  was  unable  to  pay,  and  that  he  had  agreed  with 
the  said  persons  to  transfer,  assign  over,  and  convey  all  his  debts, 
personal  estate,  and  effects  of  every  description  unto  Cann  and 
Barnard  (the  defendants  in  this  action),  upon  trust  for  the  benefit 
of  all  his  creditors ;  it  was  witnessed  that  he,  the  said  John  Vince, 
did  convey,  assign,  transfer,  and  set  over,  to  the  defendants,  "  all 

40—2 
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RivoER      and  singular  the  stock  in  trade,  implements  and  ntensils  in  trade, 
Cann.        com,  grain,  hay,  horses,  carts,  and  carriages,  crops  of  every  kind, 
as  well  severed  as  not,  household  furniture,  plate,  china,  linen, 
effects,  and  personal  estate  of  every  description  whatsoever  of  him, 
the  said  John  Vince,  in,  upon  or  about  the  dwelling-house,  mill, 
out-houses,  and  premises  situate  in  Hethersett,  then  in  his  use  or 
occupation,  or  elsewhere  soever,  or  which  any  person  or  persons 
then  had  in  his  or  their  hands,  custody,  or  possession,  for  or  on 
account  of  the  said  John  Yince  (except  the  wearing  apparel  of 
himself  and  family).    And  also  all  and  every  the  debts,  sum,  and 
sums  of  money  in  any  manner  due  and  owing  to  the  said  John 
Vince  from  any  person  or  person  or  persons  whomsoever.     And 
also  all  bonds,  bills,  notes,  and  other  securities  for  money,  books 
of  account,  writings,  and  other  papers,  and  all  other  the  personal 
estate  and  effects  of  him,  the  said  John  Yince,  whatsoever  or 
wheresoever,  or  of,  in,  or  to  which  he  was  in  anywise  interested  or 
entitled,  or  which  any  person  or  persons  had  in  trust  for  him 
(except  as  aforesaid) :  and  all  his  estate,  right,  title,  and  interest 
of,  in,  and  to  the  said  property,  and  every  or  any  part  thereof :  to 
have,  hold,  receive,  take,  and  enjoy  the  said  stock  in  trade,  imple- 
ments and  utensils,  household  furniture,  goods,  chattels  and  effects, 
debts,  sums  of  money,  and  all  other  the  premises  thereby  bargained, 
sold,  and  assured  (except  as  aforesaid),  unto  the  defendants,  their 
executors,  &c.,  upon  trust  that  they  should,  as  soon  as  conveniently 
[  ♦845  ]      *could  be,  collect,  receive,  sell,  dispose  of,  and  convert  into  money, 
all  the  goods,  chattels,  effects,  debts,  sum  and  sums  of  money,  and 
all  other  the  personal  estate  thereinbefore  mentioned:  and  upon 
further  trust  to  apply  the  money  which  should  arise  from  the  sale 
and  disposition  of  the  personal  property,  personal  estate,  and  effects 
thereinbefore  made  saleable,  and  which  should  be  received,  collected, 
and  gotten  in,  in  the  first  place  in  payment  of  the  expenses  of  the 
assignment,  &c.,  and  in  the  next  place  in  payment  of  the  rent  due 
and  in  arrear  for  the  said  mill  and  premises,  in  the  use  or  occupa- 
tion of  the  said  John  Vince,  in  Hethersett  aforesaid,  or  accruing  due 
until  and  up  to  the  6th  day  of  April  next.    And  in  the  next  place 
in  trust  for  distribution  amongst  the  creditors  of  the  said  John 
Vince."     It  was  proved  that  the  premises  were  held  at  a  rack-rent. 
On  the  part  of  the  defendants,  it  was  contended  that  the  lease  did 
not  pass  to  the  assignees  under  the  assignment,   and  that  the 
evidence  did  not  show  an  acceptance  of  it  by  the  defendants.     The 
learned  Judge  was  of  opinion  that  the  words  of  the  assignment 
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were  large  enough  to  comprehend  the  lease,  and  left  it  to  the  jury      Rinoeb 
to  say  whether  the  defendants  had  elected  to  take  it,  which  the       cann. 
jury  found  they  had,  and  gave  a  verdict  for  the  plaintiff.    Biggs 
Andrews,  in  Michaelmas  Term  last,  obtained  a  rule  to  show  cause 
why  a  nonsuit  should  not  be  entered,  or  why  there  should  not  be 
a  new  trial. 

Kelly  now  showed  cause : 

The  question  is,  whether  the  assignment  contains  sufficient  words 
under  which  the  lessee's  interest  in  the  lease  and  premises  could 
pass  by  it ;  and  it  is  submitted  that  it  clearly  does.  He  conveys 
by  it  all  his  stock  in  trade,  &c.,  and  personal  estate  of  every 
description  whatsoever,  upon  or  about  the  premises,  (except  his 
wearing  apparel).  Now  the  rule,  expressio  unius  exclusio  est 
alterius,  applies  here.  It  may  however  be  said,  that  as  the  stock, 
&c.,  on  the  premises,  is  expressly  conveyed,  and  no  mention  is 
expressly  made  of  the  premises  *themselves,  they  were  not  meant  [  •»*6  ] 
to  pass  by  the  assignment;  but  the  subsequent  words,  ''all  other 
the  personal  estate  and  effects  of  him,  the  said  John  Yince,  what- 
soever or  wheresoever,"  are  large  enough  to  comprehend  every 
species  of  personal  property  to  which  the  insolvent  was  entitled. 
It  is  evident  that  the  intention  was  that  everything  which  the 
debtor  possessed  should  be  made  available  for  the  benefit  of  the 
creditors.  The  case  of  Carter  v.  Warne  (i)  was  referred  to  at  the 
trial,  but  no  question  as  to  the  right  to  repudiate  this  lease  can 
now  arise  ;  for,  admitting  the  law  as  there  stated  by  Lord  Tenter- 
DBN  to  be  correct,  the  learned  Judge  has  here  left  it  to  the  jury 
whether  the  assignees  had  disclaimed  or  not,  and  they  have  found, 
on  the  contrary,  that  they  had  accepted  the  lease. 

Biggs  Andrews  and  Byles^  contra  : 
It  is  not  sufficient  that  there  are  general  words  large  enough  to 
include  particular  property,  for  the  general  words  are  to  be  restrained 
to  words  ejusdem  generis  with  those  which  have  gone  before,  and 
they  are  to  be  governed  by  the  context.  The  intention  of  the 
parties  here  was  to  raise  money  for  the  payment  of  the  debts,  and 
nothing  was  intended  to  be  conveyed  which  was  not  available  for 
the  purpose  of  sale  or  transfer.  Now  this  was  not  a  valuable 
lease,  being  a  lease  at  rack-rent,  and  could  not  be  made  available 
for  such  a  purpose,  and  was  therefore  not  intended  to  pass  by  the 

(1)  1  M.  &  Rob.  479. 
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RiKOER  assignment.  That  the  mill  was  not  intended  to  pass,  may  be 
cann.  collected  from  the  language  of  the  deed.  The  property  is  described 
to  be  **  in,  upon,  or  about  the  dwelling-house,  mill,  &c."  It  is  no 
conveyance  of  the  mill  itself,  but  of  the  property  "  in,  upon,  or 
about  it."  So  also,  it  conveys  the  crops  of  every  kind,  "as  well 
severed  as  not,*'  which  would  be  unnecessary  words,  if  the  land  on 
which  they  grew,  was  intended  to  be  conveyed.  That  could  only 
[  *U7  ]  *have  been  introduced  on  the  supposition  that  the  lease  was  not 
intended  to  be  conveyed. 

(Parke,  B.  :    It  extends  to  crops  upon  those  premises  or  else- 
where.) 

Vince  had  no  other  land  to  which  those  words  could  apply.  There 
is  also  a  provision  that  the  assignees  should  pay  the  rent  until  and 
up  to  the  16th  of  April  next. 

(Farke,  6. :  That  was  probably  inserted  as  a  protection  to  the 
assignees  against  the  creditors,  in  making  such  a  payment.) 

The  lease  would  not  pass  by  the  general  words,  because  they  are 
restrained  by  the  words  which  precede  them.  In  Payler  v.  Homer- 
sham  (1),  it  was  held  that  the  general  words  of  a  deed  had  reference 
to  the  previous  particular  recital,  and  were  to  be  governed  by  it. 
These  general  words  also  come  after  an  enumeration  of  things  of 
an  inferior  nature  to  a  chattel  real ;  and  therefore  the  latter  can- 
not be  intended  to  have  passed  by  them.  In  Doe  d.  Meyrick  v. 
Meynck{2),  it  was  held  that  a  previous  particular  enumeration  in 
the  deed,  of  certain  parts  of  an  estate,  confined  the  operation  of 
the  subsequent  general  words,  which  would  otherwise  have  been 
large  enough  to  have  passed  the  whole.  So,  in  Roberts  v.  Kuffin  (3), 
it  was  held  that  a  devise  in  express  words  is  not  extended  by 
subsequent  general  words.  In  liawlings  v.  Jennings  (4),  the  word 
**  effects  *'  in  a  will  was  held  to  be  restrained  to  articles  ejmdem 
generis  with  those  previously  specified.  If  the  leasehold  estate  was 
intended  to  pass,  it  ought  to  have  preceded  the  description  of  the 
other  property. 

Lord  Abinger,  C.B.  : 

I  think  the  distinction  in  all  these  cases  is,  whether  the  object 
of  the  parties  was  to  pass  a  limited  interest  or  not ;  if  it  was,  then 

(1)  16  R.  R.  ol()  (4  M.  &  S.  423).  (3)  2  Atk.  112. 

(2)  37  R.  R.  687  (2  Or.  &  J.  223).  (4)  9  R.  R.  137  (13  Ves.  39). 
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the  rule  is  that  we  are  not  to  construe  general  words  so  as  to  Rimgeb 
enlarge  that  limited  interest.  I  believe  in  every  case  that  has  been  Ci^KN. 
mentioned,  *the  object  was  to  pass  a  particular  estate ;  but  such  is  [  *348  ] 
not  the  object  here.  The  object  of  the  conveying  party  here  was 
to  make  a  general  assignment  of  his  property  over  to  trustees,  in 
order  to  pay  his  creditors.  We  cannot  construe  any  words  in  that 
assignment  by  looking  at  what  the  value  of  the  thing  was.  Can  it 
be  doubted,  if  this  lease  was  of  any  value,  that  the  object  was  to 
pass  the  whole  ? — and  here  are  words  which  are  large  enough  to 
pass  every  thing :  we  must  suppose  the  object  the  parties  had  in 
view  was  to  pass  every  thing  of  value,  capable  of  being  turned  to 
account  in  the  hands  of  the  assignees,  and  I  cannot  see  why  the 
words,  which  are  sufficiently  comprehensive  to  include  every  thing 
he  had,  should  not  be  held  to  pass  the  leasehold  estate.  I  do  not 
myself  think  that  the  obligation  to  pay  the  rent  is  in  favour  of  the 
assignees ;  Yince  might  have  parted  with  all  the  personal  property 
before  the  rent  accrued  due:  I  think  nothing  turns  upon  that: 
but,  upon  the  grounds  I  have  stated,  I  think  the  learned  Judge's 
direction  was  right. 

Parke,  B.  : 

I  entirely  agree  with  my  Lord  Chief  Baron  in  thinking  that 
the  learned  Judge  was  right  in  saying,  that,  in  his  opinion,  the 
leasehold  estate  did  pass  under  the  words  of  this  deed.  The  case 
turns  upon  the  question,  whether  the  estate  passes  or  not  under 
the  general  terms  used  in  the  assignment.  Now  let  us  look  to  the 
object  of  the  parties.  In  Doe  v.  Meyi'ick,  the  object  of  the  parties 
was  to  pass  only  a  particular  estate,  and  the  general  words  were 
restricted  to  meet  the  obvious  intention  of  the  parties.  In  that 
case  the  estate  consisted  of  thirteen  acres,  where  eight  acres  only  by 
name  were  specifically  granted,  and  the  general  words  were  held  not 
to  convey  the  other  five  ;  there  the  intention  of  the  parties  was,  as 
my  Lord  Chief  Baron  has  observed,  to  convey  a  particular  thing 
only.  But  that  is  not  the  case  here ;  here  the  object  of  the  parties 
is  to  convey  every  *thing  valuable,  and  capable  of  being  turned  [  *3*9  ] 
into  cash  ;  that  appears  from  the  recitals  of  the  deed  itself,  which 
we  must  take  into  our  consideration,  in  order  to  construe  the 
operative  words  of  the  clause.  The  insolvent  agrees  to  transfer  to 
trustees  all  his  debts,  personal  estate,  and  effects  of  every  descrip- 
tion, upon  trust  for  the  benefit  of  his  creditors ;  and  the  assign- 
ment then  goes  on  to  enumerate  the  personal  estate,  which  is  the 


682 


1888.    EX.    3  MEE.  <fe  W.  349. 


[r.b. 


RiNOER 

r. 
Cann. 


property,  to  the  trustees,  the  most  valuable ;  then  follow  the  general 
words,  which  cannot  be  restricted,  the  object  of  the  parties  being 
to  pass  all  property  that  might  be  beneficial  to  his  creditors.  With 
respect  to  the  clause  as  to  payment  of  the  rent,  it  is  not  confined 
to  the  future,  but  applies  to  the  bygone  rent  as  well,  in  respect  of 
the  mill  and  premises ;  not  only  to  that  which  had  become  due, 
but  to  that  also  which  was  on  the  eve  of  becoming  due  on  the  6th 
of  April  following ;  and  the  provision  enables  the  trustees  to  pay 
it,  whether  they  take  possession  of  the  property  or  not.  The  other 
words  used  do  not  appear  to  me  to  be  sufficient  to  control  these 
general  words. 

BOLLAND,  B. : 

Looking  at  the  object  which  the  parties  to  this  deed  had  in 
contemplation,  it  appears  to  me  that  the  limited  construction 
sought  to  be  put  upon  it  by  the  learned  counsel  is  not  the  correct 
one,  and  that  it  is  clear  they  intended  to  pass  this  property. 

Bide  discharged. 


1838.       UORNER  V.  SHEW,  Executor  of  C.  LEWIS,  Deceased  (1). 


JKrr/i.  of 
Pleas. 

[350] 


(3  Meeson  &  Welsby,  350—357;  S.  C.  7  L.  J.  (N.  S.)  Ex.  105;  1  Jur.  848; 

6  Dowl.  P.  C.  584.) 

A  count  for  goods  sold  to  and  work  and  labour  done  for  the  defendant,  as 
executor ,  is  an  incorrect  description  of  work  done,  &c.,  by  the  order  of  the 
executor ;  and  such  a  count  could  not  (under  the  old  practice)  be  joined 
with  a  count  for  money  found  to  be  due  on  an  account  stated  with  the 
defendant,  as  executor. 

Where  work  is  contracted  for  by  a  testator,  who  dies  before  the  contract 
is  completed,  but  it  is  completed  afterwards;  eemhle,  that  in  an  action 
against  his  executor,  the  plaintiff  should  declare  specially,  stating  those  facts. 

Assumpsit.  The  declaration  stated  that  the  defendant  as 
executor,  &c.  of  Christiana  Lewis,  deceased,  on  &c.,  was  indebted 
to  the  plaintiff  in  20Z.  for  goods  sold  and  delivered  by  the  plaintiff 
to  the  defendant  as  executor  as  aforesaid  at  his  request :  and  in 
202.  for  work  done,  and  materials  for  the  same  used  and  provided 
by  the  plaintiff  for  the  defendant  as  executor  as  aforesaid  at  his 
request :  and  in  20/.  for  money  paid  by  the  plaintiff  for  the  use  of 
the  defendant  as  executor  as  aforesaid  at  his  request :  and  in  20L 
for  money  found  to  be  due  from  the  defendant  as  executor  as  afore- 
said to  the  plaintiff,  on  an  account  stated  between  them  :  and  that 


(1)  Cited  and  applied  by  Mellibh, 
L.   J.,   in  Farhall  v.  Farhall  (1871) 


L.  E.  7  Oh.  123, 128,  41  L.  J.  Oh.  146, 
149.— K.  0. 
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the  defendant,  as  executor  as  aforesaid,  afterwards  and  after  the       Cobneb 
death  of  the  said  G.  Lewis,  and  before  the  commencement  of  this       shew. 
suit,  to  wit,  on  &c.,  promised  &c. 

Pleas,  first,  non  assumpsit ;  secondly,  ne  unques  executor. 

The  cause  was  tried  before  the  Judge  of  the  Sheriff's  Court  in 
London,  when  the  plaintiff  recovered  a  verdict  for  142.  lis.  6d. 

ChanneU,  in  Michaelmas  Term  last,  moved  to    arrest    the 
judgment : 

Referring  to  the  opinions  intimated  by  the  Judges  in  Ashby  v. 
Ashby  (i),  he  stated  that  he  should  raise  no  objection  to  the  joinder 
of  the  third  with  the  last  count ;  but  he  submitted  that,  notwith- 
standing the  words  **  as  executor  "  in  the  first  and  second  counts, 
those  counts  charged  the  defendant  in  his  personal  character,  and 
could  not  be  joined  with  the  last  count,  which  clearly  charged  the 
defendant  in  his  representative  character.  The  case  of  Rogers  v. 
Price  (2)  might  be  supposed  to  have  decided  *that  a  party  could  be  [  *35i  ] 
liable  as  executor  for  work  done  at  his  request,  for  instance,  the 
furnishing,  at  the  request  of  the  executor,  the  funeral  of  the 
testator;  but  he  contended  that  that  case  only  established  that 
the  party  sued,  being  executor,  and  having  assets,  was,  under  the 
particular  circumstances,  liable ;  and  if  considered  as  an  authority 
for  the  position  that  he  was  liable  as  executor,  and  might  be  sued 
in  his  representative  character,  that  it  required  further  consideration. 
The  Court  having  granted  a  rule, 

Piatt  showed  cause : 

The  Court  will  not  arrest  the  judgment  if  it  can  imagine  any 
state  of  facts  in  which  an  executor  could  be  liable  on  each  count : 
Hose  V.  Bowler  (3),  EUis  v.  Bowen  (4),  Powell  v.  Qraliam  (6). 

(Pabkb,  B.  :  The  chief  point  in  those  cases  was,  that  the  executor 
could  not  be  liable  as  executor  for  goods  sold,  or  for  work  and 
labour,  except  perhaps  funeral  expenses.) 

It  has  been  decided  that  an  executor  is  liable  on  an  implied  promise 
to  pay  those  expenses  if  there  are  assets :  Tugwell  v.  Heyman  (6), 
Hogers  v.  Price  (7). 

(1)  31  E.  K.  242  (7  B.  &  0.  444;  1  (5)  18  E.  E.  593  (7  Taunt.  680;  1 
Man.  &  E.  180).                                         Moore,  305). 

(2)  32  E.  E.  729  (3  Y.  &  J.  28).  (6)  13  E.  E.  810  (3  Camp.  298). 

(3)  1  H.  Bl.  108.  (7)  32  E.  E.  729  (3  Y.  &  J.  28). 

(4)  Forrest,  98. 
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CoBNEB  (Parke,  B.  :  It  is  suggested  for  the  defendant  that  the  authority 

Shew.        of  these  cases  is  doubtful ;  see  Ashton  v.  Shearman  (i)  ;  and  it  was 
questioned  in  argument  in  Lucy  v.  Walrond  (2).) 

An  executor  is  liable  because  he  may  debit  the  estate  of  his 
testator  with  those  expenses,  and  he  can  only  take  from  the  estate 
that  for  which  he  is  liable  as  executor. 

(Pabke,  B.  :  Can  an  executor  make  a  fresh  contract  as  executor  ? 

Aldebson,  B.  :  He  may  stipulate  that  he  will  be  personally  liable, 

but  can  he  say  he  will  be  liable  as  executor  ?     You  cannot  bring 

assumpsit  against  an   executor  for  money  had  and  received   as 

[  *352  ]      executor  ;  his  saying  that  he  is  executor  will  not  make  *him  liable 

in  that  capacity.) 

If  the  testator  had  money  at  his  banker's  at  the  time  of  his 
death,  and  the  executor,  doubting  his  solvency,  stipulates  only  to 
be  liable  as  far  as  there  were  assets,  it  would  be  a  liability  as  executor. 

(Pabke,  B.  :  The  effect  of  such  a  stipulation  would  be,  that  he 
personally  undertook  to  pay,  not  absolutely,  but  as  far  as  there 
were  assets ;  but  still  it  is  merely  a  personal  undertaking.) 

Suppose  a  party  contracts  with  another  for  work  to  be  done,  and 
before  it  is  done  the  party  dies,  is  not  his  executor  liable  for  it 
when  completed  after  his  death. 

(Parke,  B.  :  The  executor  would  be  liable,  but  the  declaration 
should  state  the  contract  to  have  been  made  with  the  testator,  that 
at  the  time  of  his  death  the  work  was  incomplete,  but  was  finished 
afterwards,  and  that  the  defendant,  as  executor,  then  promised 
to  pay.) 

ClianneU,  in  support  of  the  rule : 

It  may  be  conceded,  that  if  any  case  can  be  put  in  which  the 
defendant  would  be  liable  in  his  representative  character  upon  the 
first  and  second  counts,  the  judgment  ought  not  to  be  arrested. 
The  cases  of  Tugwell  v.  Heyman  and  Rogers  v.  Price  are  relied  on 
by  the  plaintiff;  but,  admitting  those  cases  to  be  law,  and  that  a 
party,  being  executor  and  having  assets,  might  be  liable,  as  upon 
an  implied  contract,  to  pay  out  of  those  assets  the  reasonable 
expenses  of  a  funeral,  ordered  with  due  regard  to  the  testator's 
(1)  Holt,  309.  (2)  43  R.  R.  815  (3  Bing.  N.  C.  841). 
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station  in  his  lifetime,  and  to  his  property  and  liabilities  at  the  Cobneb 
time  of  his  death,  it  would  not  follow  that  the  counts  in  this  shew. 
declaration  can  be  joined.  The  last  count  charges  the  defendant 
in  his  representative  character,  and  there  is  therefore,  according  to 
all  the  authorities,  a  misjoinder,  provided  the  first  and  second 
counts  charge  the  defendant  personally.  In  determining  whether 
they  do  so  charge  him,  the  Court  must  take  notice  that  the  defen- 
dant has.  made  the  promise  stated,  and  upon  the  consideration 
alleged.  The  promise  is,  that  being  indebted  to  the  plaintiff  for 
goods  sold  and  delivered  to  the  defendant  at  his  request,  and  for 
*work  done  at  his  request,  he  promised  to  pay.  The  circumstance  [  •ssa  ] 
that  the  counts  charge  the  goods  to  have  been  delivered  to,  and 
the  work  done  for,  and  the  promise  to  have  been  made  by  him,  as 
executor,  is  immaterial,  for  the  words  ''  as  executor  "  are  surplusage, 
provided  the  counts  in  effect  charge  the  defendant  personally ;  which 
they  clearly  do,  where  not  only  the  promise  stated,  but  the  entire 
consideration  alleged,  must  have  arisen  after  the  testator's  death. 
It  may  be  different  as  regards  a  count  for  money  paid  :  there,  though 
the  payment  may  be  after  the  death  of  the  testator,  the  consideration, 
or  part  of  it  at  least,  may  have  arisen  in  his  lifetime. 

(Lord  Abinger,  C.  B.  :  No  doubt,  the  count  for  money  paid  might 
have  been  supported  by  proof  of  payment  by  the  plaintiff,  after  the 
death  of  the  testator,  of  money,  in  discharge  of  some  entire  joint 
liability  which  the  plaintiff  and  the  testator  had  entered  into  as 
sureties.  Do  you  contend,  that  if  the  defendant,  being  executor, 
is  liable  at  all  upon  an  implied  contract,  then,  instead  of  the  first 
and  second  counts  in  the  present  declaration,  there  should  have 
been  a  special  count  ?) 

If,  upon  the  authority  of  the  cases  referred  to,  the  law  will  imply  a 
promise  by  an  executor  having  assets,  but  who  has  not  interfered 
with  the  funeral,  to  pay  out  of  those  assets,  it  should  have  been 
declared  on  specially :  it  is  a  promise  by  the  party  individually, 
though  to  pay  out  of  a  particular  fund.  But  whether  the  law  will 
imply  a  promise  or  not,  the  defendant,  as  regards  the  first  and 
second  counts  in  this  particular  declaration,  must  be  taken  to  have 
made  a  promise  rendering  himself  individually  liable ;  and  it  is 
submitted,  notwithstanding  the  observations  of  some  of  the  Judges 
in  the  report  of  the  case  of  liogern  v.  Price,  that  a  plea  of  plene 
administravit  could  not  be  pleaded  to  the  first  and  second  counts  ; 
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Corker      and  if  that  be  so,  it  is  decisive  to  show  that  they  do  not  charge 
Shew.       t^he  defendant  in  his  representative  character. 

(Lord  Abinger,  G.  B.  :  Supposing  a  testator,  in  his  lifetime,  to 
[  *354  ]  have  contracted  *with  a  builder  to  build  a  house,  and  to  have  died 
before  it  was  completed,  and  the  builder  to  have  completed  the 
contract  after  the  testator's  death,  could  he  not  sue  the  executor, 
as  executor,  for  the  work  done  in  his  time,  so  as  to  charge  the 
assets  of  the  testator  ?) 

He  could,  upon  a  special  count  stating  the  facts,  or  so  much  of 
them  as  to  show  a  contract  with  the  testator,  or  that  the  work  was 
done  at  his  request.  In  the  case  supposed,  the  entire  cause  of 
action  would  not  arise  after  the  testator's  death :  an  essential  part 
of  the  contract  would  be  in  his  lifetime.  This  case  falls  within  the 
principle  of  the  decision  in  Wigley  v.  Ashton  (i). 

(Parke,  B.  :  In  Marshall  v.  Broadhurat  (2),  it  was  held  that 
executors,  as  such,  might  recover  the  value  of  materials  of  their 
testator,  which  they  had  worked  up  to  complete  a  contract  made 
by  him  with  the  defendant.) 

There  are  certainly  cases  in  which  a  plaintiff  has  been  held  entitled 

to  sue  in  his  representative  character,  on  the  ground  that  the  money, 

when  recovered,  would  be  assets,  where  he  might  equally  have  sued 

in  his  individual  character ;  but  no  case  can  be  put  in  which  the 

defendant  is  equally  liable  to  be  sued  in  his  individual  character 

and  as  executor.     In  Rogers  v.  Price  it  does  not  appear  that  the 

declaration  charged  the  defendant  as  executor ;  and,  in  Tagwell  v. 

Heymarif  the  exact  form  of  it  is  not  given. 

Cur.  adv.  rul^. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  : 

A  motion  was  made  in  this  case  in  arrest  of  judgment,  and 
was  argued  in  the  course  of  the  last  term.  The  declaration  con* 
tained  four  counts  in  indebitatus  assumpsit;  the  first  stating  the 
defendant,  as  executor,  to  be  indebted  to  the  plaintiff  for  goods  sold 
[  *356  ]  &^d  delivered  by  *the  plaintiff  to  the  defendant  as  executor ;  the 
second,  for  work  and  labour  performed,  and  materials  supplied  to 
the  defendant  as  executor ;  the  third,  for  money  paid  for  the  use 

(1)  22  B.  IL  316  (3  B.  &  Aid.  101).  (2)  1  Cr.  &  J.  403. 
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of  the  defendant  as  executor  ;  and  the  fourth,  for  money  found  to  Oobnkb 
be  due  from  the  defendant,  as  executor,  to  the  plaintiff,  on  an  shew. 
account  stated ;  and  it  was  alleged  that  the  defendant,  as  executor, 
promised  to  pay.  To  this  declaration  there  were  two  pleas,  71071 
assumpsit  and  ne  unques  executor ;  and,  on  issue  joined,  a  verdict 
was  found  for  the  plaintiff,  with  general  damages.  The  objection 
was,  that  there  was  a  misjoinder  of  counts ;  the  last  being  clearly 
for  a  debt  due  from  the  defendant  in  his  representative  character  : 
Ashby  v.  Ashby  (1).  The  third  count  was  admitted  to  be  for  a  debt 
which  might  be  due  from  the  defendant  in  that  character,  for  which 
the  same  case  of  Ashby  v.  Ashby  is  an  authority ;  and  therefore, 
that  count  is  not  improperly  joined  with  the  last. 

But  the  two  first  counts,  it  was  contended,  must  necessarily  be 
for  debts  due  from  the  defendant  in  his  own  right,  as  no  goods 
could  be  sold  to,  or  work  performed  for,  another,  in  his  representa- 
tive character.  To  that  it  was  answered,  first,  that  goods  sold  for 
the  purpose  of  a  funeral,  and  the  expenses  attending  it,  might  be 
due  from  the  executor  as  such ;  and  the  two  cases  of  Tu^well  v. 
Heyman,  before  Lord  EUenborough  (2),  and  Rogers  v.  Price,  in  this 
Court  (a),  were  cited  as  authorities :  and,  secondly,  that  if  goods 
were  contracted  to  be  sold  to  the  testator,  or  work  agreed  to  be 
done  for  him,  and  the  goods  were  delivered  to,  or  work  completed 
for,  the  executor,  such  demands  might  be  recovered  against  the 
executor,  in  his  representative  character,  under  the  two  first  counts. 

With  respect  to  the  two  cases  above  cited,  it  was,  no  doubt, 
decided  by  them  that  there  is  an  implied  promise  *on  the  part  of  [  *S56  ] 
an  executor,  who  has  assets,  to  pay  the  reasonable  expense  of  such 
a  funeral  of  his  testator  as  is  suitable  to  his  degree  and  circum- 
stances. It  was  contended,  however,  at  the  bar,  that  those  decisions 
were  against  a  prior  authority,  and  were  wrong  (a  question  upon 
which  it  is  not  necessary  for  us  to  give  any  opinion) ;  but  that,  if 
they  were  right,  the  only  point  really  determined  was,  that  the  law 
implies  a  contract  on  the  part  of  the  executor  personally,  and  not 
in  his  representative  character ;  and  we  are  all  of  that  opinion. 

The  implied  promise  cannot  place  the  defendant  in  a  different 
condition  than  if  he  had  made  an  express  contract  to  the  same 
effect ;  which  certainly  would  have  bound  him  personally  only ; 
and  none  of  the  cases  contain  any  authority  to  the  contrary.  In 
Rogers  v.  Price,  the  report  does  not  give  the  form  of  the  declaration ; 

(1)  31  R.  R.  242  (7  B.  &  0.  444).  (3)  32  R.  R.  729  (3  Y.  &  J.  28). 

(2)  13  R.  R.  810  (3  Gamp.  298). 
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it  may  have  been  against  the  'defendant  in  his  own  right.  In 
Tugwell  v.  Heyman  it  seems  to  have  been  against  the  defendants  as 
executors ;  but  the  question  whether  the  action  would  lie  against 
them  in  that  character  was  not  made,  and  if  it  had  been  made,  the 
answer  would  have  been,  that  if  a  defendant  could  not,  under  any 
circumstances,  be  liable  for  work  and  labour  done  for  him  as 
executor,  those  words  in  the  declaration  might  be  struck  out  as 
surplusage,  which  they  could  not  be,  in  a  case  in  which  a  defendant 
could,  on  any  supposition,  be  liable  in  that  character  to  the  con- 
tract declared  upon.  In  a  recent  case  of  Lucy  v.  Walrond  (i),  in 
which  the  declaration  was  against  the  defendant  as  administrator 
for  the  expenses  of  a  funeral,  the  point  was  not  discussed,  but  the 
case  was  decided  on  the  ground  of  the  payment  of  money  into 
Court.  We  think,  therefore,  that  the  two  first  counts  cannot  be 
supported  on  the  ground  that  an  executor,  as  *such,  can  be  made 
liable  for  the  funeral  expenses  of  the  testator. 

Nor  do  we  think  that  the  plaintiff  could  have  recovered  under 
the  two  first  counts,  if  the  goods,  or  work  and  labour,  had  been 
contracted  for  by  the  testator,  and  the  contract  completed  by  the 
plaintiff  in  the  time  of  the  executor. 

In  one  of  these  counts,  the  goods  are  stated  to  have  been  sold  to 
the  defendant ;  and  in  the  other,  the  work  and  labour  performed 
for  him  at  his  request ;  and  neither  of  these  averments  would  be 
true.  In  order  to  recover  upon  this  supposed  state  of  things,  the 
counts  should  have  been  differently  framed. 

We  are  therefore  of  opinion,  that  the  two  first  counts  are 
necessarily  for  debts  due  from  the  defendant  in  his  own  right ;  and 
consequently,  that  there  is  a  misjoinder,  and  the  rule  must  be 
made  absolute  to  arrest  the  judgment.  p  ,     i    i  * 


1838. 

ExcK  of 
Pleas, 
[357] 


BOND  AND  Another,  (Assignees  of  GEORGE  FOWELL 
WATTS,  A  Bankrupt),  and  PHILIP  HENRY  WATTS 
V.  PITTARD. 

(3  Meeson  &  Welsby,  357—361 ;  S.  0.  1  H.  &  H.  82 ;  7  L.  J.  (N.  S.)  Ex.  78 ; 

2  Jm*.  183.) 

A.  &  B.  carried  on  business  together  as  solicitors  in  partnership,  and  held 
themselves  out  as  such,  and  the  defendant  employed  them  in  that  capacity. 
By  the  agreement  under  which  A.  &  B.  entered  into  business  together,  B. 
was  to  receive  annually  out  of  the  profits  the  sum  of  300/.,  but  he  was  not 

(1)  43  K.  E.  815  (3  Bing.  N.  0.  841). 
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to  be  in  any  manner  liable  to  the  losses  of  the  business,  and  was  to  have  a         Bond 
lien  on  the  profits  for  any  losses  he  might  sustain  by  reason  of  his  liability  v- 

as  a  partner :  Held,  that  A.  &  B.  were  properly  joined  as  plaintiffs  in  an       Pittabd. 
action  for  work  and  labour,  as  the  money,  when  recovered,  would  be  the 
joint  property  of  both  until  the  accounts  were  ascertained  and  the  division 
took  place. 

Debt  for  work  and  labour  as  the  attomies  and  solicitors  of  the 
defendant,  and  for  money  paid,  and  on  an  account  stated.  Plea, 
nunqtiam  indebitatus. 

At  the  trial  before  Patteson,  J.  at  the  last  Assizes  at  Bridgewater, 
the  question  was  whether  the  joint  action  was  maintainable,  which 
depended  upon  whether  a  legal  partnership  *subsisted  between  the       [  *^^^  1 
two  Wattses.    It  was  proved  that  in  the  year  1826  they  had  agreed 
to  become  partners,  and  that  they  had  in  various  ways  held  them- 
selves out  as  partners,  and  that  the  defendant  had  retained  them 
both  as  his  solicitors  in  a  letter  addressed  to  them  jointly,  and 
had  dealt  with  them  as  partners.     In  order  to  rebut  this  case,  the 
defendant  put  in  evidence  an  answer  by  Philip  Henry  Watts  to  a 
bill  in  equity  filed  by  the  defendant  in  this  action,  which  stated 
"  that  in  the  month  of  February,  1826,  he  and  his  brother  George 
Fowell  Watts,  in  the  said  bill  mentioned,  who  was  then  carrying 
on  the  business  of  a  solicitor  and  attorney  in  the  city  of  Bath, 
verbally  agreed  to  enter  into  partnership  together  as  solicitors  and 
attornies,  and  that  such  business  should  be  carried  on  by  them 
under  the  style  or  firm  of  Messrs.  George  Fowell  and  Philip  Henry 
Watts ;  and  it  was  further  agreed  between  them,  that  the  profits 
of  their  said  business  should  be  divided  between  them  in  manner 
following,  viz.,  that  he  P.  H.  Watts  should,  in  each  and  every 
year,  be  entitled  to  receive  in  the  first  place  out  of  such  profits  the 
sum  of  8002.,  which  sum  was  then  represented  by  the  said  George 
Fowell  Watts  to  be  equal  to  one-fifth  of  the  then  profits  of  the  said 
business  so  carried  on  by  the  said  George  Fowell  Watts;    and 
accordingly  this  defendant  P.  H.  Watts  saith  that  the  said  G.  F. 
Watts  and  he  the  said  P.  H.  Watts  commenced  carrying  on  such 
business  in  partnership  together,  under  the  style  and  firm  afore- 
said, and  always  held  themselves  out  to  the  world,  and  were  treated 
by  their  clients  as  being,  as  they  were  in  fact,  co-partners  in  such 
business."     The  answer  also  stated,  that  he  the  said  P.  H.  Watts 
was  always  treated  by  the  said  G.  F.  Watts  as,  and  was  in  fact,  a 
partner  with  him  in  such  business,  receiving  and  paying  the  debts 
of  such  business  equally  with  the  said  G.  F.  Watts,  and  entitled 
to  such  share  in  the  profits  thereof  as  hereinbefore  mentioned; 
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Bond  *bat  this  defendant  P.  H.  Watts  admits  it  to  be  tme,  that  as 
PiTTAKD.  between  themselves  this  defendant  was  not  to  be  in  any  manner 
[  *^^  ]  liable  to  the  losses  of  the  said  business,  inasmuch  as  this  defendant 
was  entitled  to  retain  in  the  first  place,  and  in  all  events,  his  said 
share  oat  of  the  profits  thereof;  and  it  was  agreed  that  this 
defendant  should  have  a  lien  upon  the  said  profits  for  any  losses 
he  might  sustain  by  reason  of  his  liability  as  a  partner.  It  also 
stated  that  as  between  him  P.  H.  Watts  and  his  said  brother,  he 
was  entitled  to  such  share  in  the  profits  of  the  business,  as  profits, 
as  thereinbefore  mentioned ;  and  in  case  of  failure  of  such  profits, 
he  was  liable  to  sustain  not  only  the  loss  of  his  share  therein,  bat 
also  losses  in  respect  of  his  liability  as  a  partner  of  the  firm.  The 
learned  Judge  told  the  juiy,  that  to  constitute  a  partnership  there 
ought  to  be  a  community  of  loss  as  well  as  profit ;  that  a  third 
party  was  not  concluded  by  having  dealt  with  them  as  partners, 
if  it  turned  out  that  they  were  not  at  the  time  partners  in  law  for 
want  of  a  community  of  profit  and  loss,  and  might  therefore  object 
to  their  having  been  joined  as  plaintiffs  in  the  action.  And  he 
left  two  questions  to  the  jury;  first,  was  there  a  community  of 
profit,  and  secondly,  was  there  a  community  of  loss  ?  The  jury 
found  the  first  question  in  the  afiEirmative  and  the  second  in  the 
negative,  and  under  the  direction  of  the  learned  Judge,  the  verdict 
was  entered  for  the  defendant,  with  liberty  to  the  plaintiffs  to  move 
to  enter  a  verdict  for  them,  if  the  Court  should  be  of  opinion  that 
his  direction  was  wrong  in  point  of  law.  Erie  having,  in  Michaelmas 
Term  last,  obtained  a  rule  accordingly, 

Crowder  (and  Bargtaw  was  with  him)  now  showed  cause : 

The  law,  as  laid  down  by  the  learned  Judge,  was  correct ;  for  to 
constitute  a  complete  partnership,  there  must  be  a  community 
[  ^360  ]  both  of  profit  and  of  loss :  Waugh  *v.  Carver  (i),  Ortice  v.  Smith  (2), 
Greeny.  Bee8ley(z).  A  community  of  profits  would  undoubtedly 
make  them  answerable  to  third  parties,  but,  as  between  them- 
selves, it  would  not  constitute  a  partnership,  and  entitle  them  to 
sue  jointly. 

(Parke,  B.  :  To  whom  would  this  money  belong  if  recovered  ? 
It  would  belong  to  both  till  the  end  of  the  year,  when  the  amount 

(1)  14  R.  R.  845  (2  H.  Bl.  236).  (3)  42  R.  R  639  (2  Ring.  N.  0. 108 ; 

(2)  2  W.  Bl.  1000.  2  Scott,  164). 
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of  profits  would  be  ascertained,  and  then  in  one  event  BOOJ.  would        Rond 
be  due  to  P.  H.  Watts,  and  the  other  would  be  entitled  to  the      pittahd. 
balance.) 

It  is  submitted  that  Philip  Henry  Watts  was  in  the  mere  situation 
of  a  clerk,  with  a  salary  of  300Z.  a  year,  with  a  lien  on  the  profits 
to  that  amount,  in  addition  to  his  general  remedy  against  his 
brother  in  case  of  nonpayment. 

(Parke,  B.  :  No :  until  the  net  profits  are  ascertained  the  money 
would  be  the  property  of  both.) 

LoBD  Abingbr,  C.  B.  : 

It  is  clear  that  Philip  Henry  Watts  would  not  be  entitled  to  the 
BOOL  a  year,  unless  there  were  profits,  and  the  lien  upon  the  profits 
appears  to  exclude  any  other  right  or  remedy  in  respect  of  it.  Is 
he  not  then  in  some  degree  liable  to  the  losses?  But  if  not,  I 
think  he  is  a  partner  in  this  instance,  so  far  at  least  as  relates  to 
the  money  recoverable  in  this  action. 

Pabke,  B.  : 

I  have  no  doubt  that  this  contract  could  have  been  entered  into 

by  both  the  Messrs.  Watts,  whether  they  were  partners  or  not,  and 

if  it  were,  both  would  be  entitled  to  sue.     If  it  were  entered  into 

by  one  only,  then  the  question  would  be,  whether  the  other  was 

jointly  interested  in  the  contract.      According  to  the  agreement 

between  them,  it  appears  that  Philip  Henry  Watts  was  to  receive 

3001.  a  year  out  of  the  profits,  that  is,  out  of  the  net  profits,  which 

could  not  be  ascertained  until  a  view  was  *  taken  of  the  real  state       [  *36i  ] 

of  the  accounts  at  the  end  of  the  year.     But,  in  the  meantime, 

doubtless  the  money  recovered  in  this  action  would  be  the  joint 

property  of  both,  and  would  go  into  the  general  fund  for  the 

benefit  of  both,  until  that  state  of   things  should  arise  when  a 

division  would  take  place  :  and  for  this  reason  I  am  of  opinion 

that  in   this    case    the    contract    is   with  both.       In    Gilpin  v. 

Enderhey  (i),  a  person  who,  by  a  partnership  deed,  was  exempted 

from  all  possibility  of  loss,  was  held   to   be  a  partner,  though 

of  an  unusual  kind,  and  so  considered   by  the  Court  in   giving 

judgment. 

(1)  5  B.  &  Aid.  954. 
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BOLLAND,  B. : 

I  am  of  the  same  opinion.  It  has  been  fully  established  by 
numerous  cases  both  at  law  and  in  equity,  that  third  parties  are 
not  affected  by  the  secret  contracts,  inter  se,  of  persons  holding 
themselves  out  and  contracting  as  partners.  That  doctrine  is  fully 
gone  into  in  the  case  of  Waugh  v.  Carver  (i),  by  Lord  Chief  Justice 
Eyre,  and  is  there  distinctly  laid  down. 

GuRNBY  B.,  concurred. 

Rule  absolute  to  enter  a  verdict  for  the  plaintiff . 


Exch.  of 
Pleat. 

[381] 


1838.        In   the   Matter  of  the   Estate   and   Effects  of  ANNE 

SAMMON,  Deceased. 

(3  Meeson  &  Welsby,  381—387.) 

The  pendency  of  a  suit  in  equity,  at  the  instance  of  a  legatee,  praying 
that  an  account  may  be  taken  of  the  personal  estate  and  effects  of  a  testator 
received  by  the  executors,  and  that  the  personal  estate  may  be  administered, 
and  his  legacy  paid,  is  no  answer  to  an  application  by  the  commissioners  of 
stamps  imder  the  42  Geo.  III.  c.  99  (2),  if  any  duties  have  become  payable 
on  legacies  which  have  been  paid,  notwithstanding  the  36  Gteo.  III.  c.  52, 
which  provides  that  the  Court  in  which  such  a  suit  shall  be  instituted  shall, 
in  giving  directions  concerning  the  payment  of  legacies,  take  care  that  no 
allowance  shall  be  made  in  respect  of  any  legacy,  &c.,  without  due  proof  of 
the  payment  of  the  duties  thereby  imposed. 

It  is  the  duty  of  an  executor  to  deduct  the  amount  of  legacy  duty  on 
payment  of  the  legacy ;  and  if  he  omit  to  do  so,  he  will  become  personally 
responsible  for  it. 

Waddingto^  had  obtained  a  rule  calling  upon  the  executors 
of  Anne  Sammon,  deceased,  to  show  cause  why  they  should  not 
deliver  to  the  commissioners  of  stamps  an  account  of  all  the 
legacies  and  of  the  property  of  the  said  Anne  Sammon  respectively 
paid,  or  to  be  paid  or  administered  by  them  as  such  executors,  and 
why  the  duties  thereon  had  not  been  paid,  or  should  not  forthwith 
be  paid.  This  rule  was  obtained  under  the  42  Geo.  III.  c.  99,  s.  2, 
which  provides,  ''that  in  every  case  in  which  any  executor  or 
administrator  shall  not  have  paid  the  duties  granted  and  payable 
upon  or  in  respect  of  any  legacies,  or  any  personal  estate,  or  any 
share  or  shares  of  any  personal  estate  of  any  persons  dying  intestate, 
in  pursuance  of  an  Act  passed  in  the  86th  year  of  the  reign  of 


(1)  14  R.  E.  854  (2  H.  Bl.  246). 

(2)  Bepealed  by  the  Inland  Bevenue 
Bepeal  Act,  1870.   But  see  The  Crown 


Suits,   &c.  Act,  1865  (28  A;  29  Vict, 
c.  104),  8.  56.— E.  0. 
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Geo.  III.,  or  any  other  Act  or  Acts  of  Parliament  relating  to  duties  in  re 
on  legacies  or  shares  of  personal  estates,  within  proper  and  reason- 
able time,  it  shall  be  lawful  for  his  Majesty's  Court  of  Exchequer, 
upon  application  to  be  made  for  that  purpose  on  behalf  of  the 
commissioners  appointed  for  the  managing  the  duties  on  unstamped 
vellum,  &c.,  on  such  affidavit  or  affidavits  as  to  the  said  Court  may 
appear  to  be  sufficient,  to  grant  a  rule  requiring  such  executor,  &c. 
to  show  cause  why  he,  she,  or  they,  should  not  deliver  to  the  said 
commissioners  an  account,  upon  oath,  of  all  the  legacies  or  of  the 
personal  estate  respectively  paid,  or  to  be  paid  or  administered  by 
him,  and  why  the  duties  on  any  such  legacies,  or  any  shares  or 
residue  of  any  such  personal  estate,  have  not  been  paid,  or  should 
not  be  forthwith  paid,  according  to  law,"  &c. 

The  affidavit  of  the  solicitor  to  the  executors,  in  answer  *to  the  [  *382  ] 
rule,  stated  that  the  testatrix  died  in  September,  1832,  having  first 
made  her  will,  whereby  she  gave  and  bequeathed  certain  pecuniary, 
and  specific  legacies,  and,  among  others,  certain  pecuniary  legacies 
to  the  several  charitable  institutions  in  the  said  will  mentioned, 
which  said  charitable  donations  and  bequests  the  said  testatrix 
directed  should  be  paid  and  satisfied  out  of  her  ready  money  and 
the  proceeds  of  the  sale  of  her  funded  property,  personal  chattels, 
and  effects,  and  not  from  the  proceeds  or  by  sale  of  her  leasehold 
or  real  estate  :  and  she  gave  and  bequeathed  unto  Sarah  Badcock 
and  Mary  Simmonds  all  her  leasehold  estates  situate  in  the  several 
places  therein  mentioned,  and  elsewhere  in  Great  Britain,  subject 
nevertheless  to,  and  charged  in  addition  to  her  other  personal  estate 
with,  the  payment  of  her  debts,  funeral,  and  testamentary  expenses, 
and  of  such  of  her  said  several  pecuniary  legacies  thereinbefore 
particularly  mentioned,  and  not  given  to  charitable  uses  ;  and  the 
testatrix  thereby  bequeathed  the  residue  and  remainder  of  her  per* 
sonal  estate  and  effects,  after  full  payment  of  her  debts  and  funeral 
and  testamentary  expenses,  and  the  legacies  therein-before  charged 
upon  her  leasehold  estates,  in  addition  to  her  other  personal  estate, 
unto  the  said  Sarah  Badcock  and  Mary  Simmonds.  The  affidavit 
also  stated  that  the  testatrix,  by  a  codicil  to  her  will,  after  reciting 
that  the  said  Mary  Simmonds  was  then  dead,  gave  and  bequeathed 
unto  the  said  Sarah  Badcock  all  the  part  or  share  in  her  leasehold 
messuages  or  tenements,  and  also  the  furniture  and  effects,  given 
to  the  said  Mary  Simmonds  by  her  said  will ;  that  the  testatrix 
made  three  other  codicils  to  her  said  will,  and  thereby  gave  and 
bequeathed  certain  other  pecuniary  legacies  to  the  several  persons 
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In  le        therein  respectively  named ;  that  the  will  and  the  several  codicils 
Sahuon 

thereto  were  duly  proved  by  the  executors  on  the  25th  September, 

1882  ;  that  on  the  25th  of  April,  1836,  a  bill  was  filed  in  the  Court 

of  Chancery  on    the    behalf    of    the    President,  Vice-President, 

[  •383  ]  Treasurer,  and  Members  of  the  Philanthropic  ♦Society  (being  one 
of  the  charitable  institutions  named  in  the  will  of  the  testatrix,  and 
to  whom  a  legacy  of  lOOZ.  had  been  thereby  bequeathed),  against 
the  executors,  praying,  amongst  other  things,  that  an  account 
might  be  taken,  by  and  under  the  decree  of  this  Court,  of  the 
personal  estate  and  effects  of  the  testatrix  received  by  or  for  the 
use  of  the  defendants  or  either  of  them,  and  of  the  debts,  funeral, 
and  testamentary  expenses  and  legacies  of  the  testatrix,  and  that 
the  personal  estate  and  effects  might  be  applied  in  due  course  of 
administration,  and  that  the  plaintiffs  might  be  paid  the  said  legacy 
of  lOOZ.  with  interest ;  and  that,  if  necessary,  the  assets  of  the 
testatrix  might  be  marshalled ;  that  by  the  decree  made  on  the 
hearing  of  the  cause  by  the  Bight  Honourable  the  Master  of  the 
Bolls  on  the  26th  November,  1886,  it  was,  amongst  other  things, 
ordered  that  it  should  be  referred  to  the  Master  to  take  an  account 
of  the  personal  estate  and  effects  of  the  said  Ann  Sammon  the 
testatrix,  which  came  to  the  hands  of  the  defendants,  her  executors, 
or  to  the  hands  of  any  other  person  by  their  order  or  for  their  use, 
in  taking  which  account  the  Master  was  to  distinguish  such  per- 
sonal estate  specifically  bequeathed,  from  the  same  not  specifically 
bequeathed ;  and  it  was  ordered  that  the  Master  should  inquire 
and  state  to  the  Court  what  parts  of  the  personal  estate  of  the  said 
testatrix  consisted  of  leasehold  estates  and  chattels  real,  or  of  rents 
and  profits  or  produce  of  leasehold  estates  and  chattels  real,  or 
other  personalty,  not  being  pure  personal  estate,  and  what  part 
thereof  consisted  of  pure  personalty ;  and  it  was  also  ordered  that 
the  Master  should  also  take  an  account  of  the  debts  and  funeral 
expenses  and  legacies  of  the  testatrix,  and  compute  interest  on  the 
debts  carrying  interest,  &c. ;  and  it  was  ordered  that  the  testatrix's 
personal  estate,  not  specifically  bequeathed,  should  be  applied  in 
payment  of  her  debts  and  funeral  expenses  in  a  due  course  of 
administration.     It  was  further  stated  that  the  accounts  directed 

[  *S84  ]  to  be  taken  by  the  said  decree  were  being  taken  ^before  James 
Farrer,  Esq.,  the  Master  in  rotation  to  whom  this  cause  stood 
referred,  but  that  he  had  not  yet  made  his  report. 

It  was  stated  in  a  letter  set  forth  in  the  affidavit  of  Mr.  Maynard, 
the  solicitor  to  the  executors,  which  was  written  by  him  in  answer 
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to  an  application  from  the  Stamp  Office,  "  that,  upon  the  death  of  in  re 
the  testatrix,  Sarah  Badcock  took  possession  of  the  title  deeds  of 
the  leaseholds,  and  she  or  her  husband  (since  her  death)  had 
received  the  rents.  The  unpaid  legatees  now  claim  an  account  of 
those  receipts,  and  to  have  the  testatrix's  real  property  marshalled, 
so  as  to  get  their  legacies  discharged.  Sarah  Badcock  appears  to 
have  received  in  cash  2002."  And  in  answer  to  another  applica- 
tion, Mr.  Maynard  said,  **  All  we  can  say  is  that  Mrs.  Badcock  was 
never  put  into  possession  of  the  bequest  to  her  with  the  assent  of 
the  executors.  She  was  living  with  the  testatrix,  and  upon  the 
death  of  the  latter,  she  took  possession  of  the  leases,  and  by 
negligence  of  the  solicitors  who  then  conducted  these  matters, 
she  was  not  called  upon  to  account.  The  executors  deny  altogether 
having  assented  to  her  having  possession,  and  have  raised  that 
point  in  the  pending  suit,  and  the  husband  of  Mrs.  Badcock  has 
expressed  his  readiness  to  give  up  the  property  for  payment  of  the 
legacies,  if  the  Court  should  be  of  opinion  that  it  is  liable  to  them." 

Griffith  Richards  and  Ijoftus  Wigram  showed  cause  : 

By  the  statute  42  Geo.  III.  c.  99,  it  is  clear  that  the  Court  has 
a  discretion  as  to  cases  in  which  they  will  order  an  account  to  be 
taken,  and  they  will  not,  in  the  exercise  of  that  discretion,  grant  a 
rule  for  an  account,  unless  there  be  a  reasonable  probability  of  the 
executors  having  to  account  for  something.  Now,  here  there  are 
only  two  matters  upon  which  the  Crown  can  possibly  have  any 
claim ;  one  is  the  sum  of  200{.,  the  other  the  leaseholds,  on  the 
subject  of  which  there  is  the  suit  pending,  in  which  *an  account  [  •385  ] 
has  been  ordered  before  the  Master.  By  the  86  Geo.  III.  c.  52, 
s.  25,  it  is  enacted  ''  that  if  any  suit  shall  be  instituted  concerning 
the  administration  of  the  personal  estate  of  any  person  dying 
testate  or  intestate,  or  any  part  of  such  estate,  in  which  any 
direction  shall  be  given  touching  the  payment  of  any  legacies  or 
legacy  of  such  person,  or  the  residue  of  his  or  her  personal  estate, 
or  any  part  thereof,  the  Court  wherein  such  suit  shall  be  instituted 
shall,  in  giving  directions  concerning  the  same,  provide  for  the 
due  payment  of  the  duties  hereby  imposed,  and  in  taking  any 
account  of  any  personal  estate,  or  otherwise  acting  concerning  the 
same,  such  Court  shall  take  care  that  no  allowance  shall  be  made 
in  respect  of  any  legacy,  or  part  of  legacy,  or  of  any  residue  or 
part  of  residue,  in  any  manner  whatsoever,  without  due  proof  of 
the  payment  of  the  duties  hereby  imposed."    The  Legislaturei 
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In  re        therefore,  seema  to  have  contemplated  the  case  of  the  administra- 

^  A  M  MOW 

tion  of  funds  ander  a  court  of  equity,  and  to  have  made  provision 
with  regard  to  the  duties  in  that  case ;  and  it  is  well  known  in 
practice  that  the  Accountant  General  will  not  pay  money  to  any 
party  till  the  legacy  duty  receipt  is  produced  to  him.  The  testatrix 
has  here  given  legacies  to  certain  charitable  institutions,  and  she 
directs  by  the  will  that  they  shall  be  paid  out  of  property  wholly 
personal,  which,  it  is  apprehended,  a  court  of  equity  will  deter- 
mine to  be  property  not  savouring  of  realty,  such  as  bonds  or 
mortgages. 

(The  Attorney-General:  The  Crown  does  not  pray  that  the  duties 
shall  be  paid  upon  those  legacies. 

Parke,  B.  (to  the  Attojuey-General) :  You  call  upon  them  for  an 
account  of  the  duty  upon  the  legacies  which  they  have  paid,  not 
waiting  for  the  final  decree  in  the  court  of  equity,  for  which  you 
may  wait  for  some  time.  You  wish  simply  to  have  an  account  of 
the  legacies  which  they  have  paid.  The  Crown  cannot  wait  until 
the  determination  of  a  Chancery  suit.  The  clause  in  the  86 
[  •386  ]  Geo.  in.  c.  52,  does  not  supersede  any  *clause  in  the  42  Geo.  III. 
c.  99,  which  gives  the  Court  power  to  compel  the  executors  to 
deliver  an  account — a  more  summary  mode.) 

There  is  here  a  bequest  of  leasehold  property. 

(Pabkb,  B.  :  With  respect  to  that,  there  is  a  disputable  fact, 
whether  that  legacy  has  been  paid,  discharged,  or  satisfied,  within 
the  meaning  of  the  Act  which  imposes  a  duty  upon  that  taking 
place.) 

That  is  under  the  consideration  of  the  Court  of  Chancery,  and 
forms  a  portion  of  the  subject  of  litigation  in  the  suit.  Then,  with 
respect  to  the  2001,,  it  is  distinctly  sworn  that  the  executors  have 
paid,  in  discharge  of  debts  due  from  the  testatrix,  and  in  discharge 
of  legacies,  upwards  of  8001.  beyond  what  they  have  received  from 
the  personal  estate  of  the  testatrix.  The  consequence  is,  that  if 
there  were  2002.  claimed,  and  they  have  paid  more  than  8002.  beyond 
what  they  have  received  from  the  personal  estate  of  the  testatrix, 
they  would  be  entitled  to  a  return  of  the  legacy  duty ;  and  that 
being  so,  the  Court  would  not,  in  the  exercise  of  its  discretion, 
order  an  account  to  be  delivered. 
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(Parke,  B.  :  The  executors  ought  to  have  deducted  the  legacy 
duty  when  they  paid  the  legacy.  There  is  no  inconvenience  in 
calling  upon  the  executors  to  account  upon  oath.) 

But,  until  the  decree  of  the  Court  of  Equity  is  pronounced,  it  is 
submitted  that  the  Court  will  not  order  an  account. 
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In  re 
Sammon^. 


Parke,  B.  : 

This  proceeding  is  collateral  to  the  suit  in  equity,  because  all 
the  Crown  wants  is,  not  a  final  account  of  the  estate  and  effects  of 
the  testatrix,  but  that  they  should  account  for  the  legacies  which 
they  have  paid.  It  was  the  duty  of  the  executors  to  deduct  the 
legacy  duty  when  they  paid  the  legacy,  and  if  they  did  not  do  so, 
they  are  made  personally  responsible.  All  the  Crown  wants  is  an 
account  of  what  legacies  they  have  paid,  and  upon  these  they  are 
bound  to  pay  the  duty.  That  is  a  different  account  from  the  final 
account  of  the  estate  and  effects.  If  what  has  occurred  is  equiva- 
lent to  the  satisfaction  of  the  legacy  to  *Mrs.  Badcock,  there  is  a 
reasonable  probability  of  the  executors  having  to  account  for  some 
portion  of  duty. 

Rule  absolute,  (with  costs,  if  any  duties  should  be  found 
due  to  the  Crown). 


[  •387  ] 


HOLME  AND  Another  v.  GTJPPY  and  Another. 

(3  Meeson  &  Welsby,  387—390;  S.  C.  1  Jur.  825.) 

The  plaintiffs,  on  the  19th  April,  1836,  entered  into  a  written  contract  to 
build,  for  the  sum  of  1,700/.,  a  brewery  for  the  defendants,  so  far  as 
regarded  the  carpenters'  work,  within  the  space  of  four  months  and  a  half 
next  ensuing  the  date  of  the  agreement ;  and  in  default  of  completing  the 
same  within  the  time  therein-before  limited,  to  forfeit  to  the  defendants  40/. 
per  week  for  each  week  that  the  completion  of  the  work  should  be  delayed 
beyond  the  31st  August,  the  amount  to  be  deducted  from  the  said  sum 
of  1,700/.,  as  liquidated  damages.  The  plaintiffs  did  not  begin  the  work  for 
four  weeks  after  the  date  of  the  agreement,  in  consequence  of  the 
defendants  not  being  able  to  give  them  possession ;  they  were  afterwards 
delayed  one  week  by  the  default  of  their  own  workmen,  and  four  weeks  by 
the  default  of  the  masons,  &c.,  employed  by  the  defendants;  and  the  work 
was  not  completed  till  five  weeks  after  the  time  limited :  Held,  that  the 
defendants  were  not  entitled  to  deduct  from  the  1,700/.  any  sum  in  i-espect 
of  the  delay,  either  for  the  one  or  the  four  weeks. 

Assumpsit  for  work  and  labour,  money  paid,  and  on  an  account 
stated.     The  defendants  pleaded,  first,  as  to  all  except  208{.  18^,  id.^ 


1888. 

Exch,  of 
Pleas, 

[387  ] 
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Holme  non  assumpseinint ;  secondly,  as  to  2002.,  other  than  the  208Z.  18^.  4d., 
QuppY.  actionem  non,  because  the  work  and  labour  was  done  under  an 
agreement,  by  which  the  plaintiffs  agreed,  in  consideration  of 
1,700/.,  to  build,  within  four  months  and  a  half  after  the  date 
of  the  agreement,  a  brewery  for  the  defendants ;  and  in  case  of 
default  of  the  plaintiffs  in  completing  the  same,  they  were  to 
forfeit  401.  per  week  for  each  week  the  carpenters'  and  joiners' 
work  was  delayed  beyond  the  time  specified,  the  sum  forfeited 
to  be  deducted  from  the  said  sum  of  1,7002.,  as  and  for  liquidated 
damages.  That  the  carpenters'  and  joiners'  work  was  not  com- 
pleted within  the  time  agreed,  but  was  delayed  for  five  weeks 
beyond  that  time,  and  that  the  defendants  were  entitled  to  deduct 
the  said  sum  of  200Z.  accordingly.  The  defendants  pleaded,  thirdly, 
payment  into  Court  of  the  2082.  18s.  4d. 
[  •388  ]  The  cause  came  on  to  be  tried  before  Coltman,  J.,  at  *the  Liver- 

pool Summer  Assizes,  1887,  when  it  appeared  that  the  work  was 
done  under  a  written  contract,  dated  the  19th  of  April,  1886, 
whereby  the  plaintiff,  in  consideration  of  1,7002.  to  be  paid  to 
them  by  the  defendants,  agreed  that  they,  the  plaintiffs,  should 
*  within  the  space  of  four  and  a  half  months  next  ensuing  the  date 
thereof,  erect  and  build  for  the  defendants,  in  a  substantial  and 
workmanlike  manner,  a  brewery,  &c.,  on  the  east  side  of  Kent- 
street,  Liverpool,  so  far  as  respected  the  carpenters*  and  joiners' 
work  thereof.  And  in  default  of  the  plaintiffs  completing  the  same 
at  the  time  thereinbefore  mentioned,  then  they  should  forfeit  and 
pay  to  the  defendants  the  sum  of  402.  per  week,  for  each  week  the 
completion  of  the  carpenters*  and  joiners'  work  might  be  delayed 
beyond  the  said  81st  day  of  August,  1836;  the  amount  to  be 
deducted  from  the  said  sum  of  1,7002.,  as  and  for  liquidated 
damages.  After  the  evidence  for  the  plaintiff  had  been  gone 
through,  it  was  agreed  between  the  parties,  that  in  consequence 
of  the  defendants  not  being  in  a  condition  to  give  possession  till 
four  weeks  after  the  execution  of  the  contract,  the  contract  could 
not  be  completed  within  the  time  agreed  upon ;  and  that  of  the 
time  which  elapsed  before  the  contract  was  completed,  the  lapse 
of  one  week  was  occasioned  by  the  fault  of  the  plaintiffs,  and  of 
four  weeks  by  the  default  of  the  masons  in  the  employ  of  the 
defendants,  who  had  not  got  the  building  ready. 

A  verdict  was  thereupon  taken  for  the  plaintiffs  for  2002.,  leave 
being  reserved  to  the  defendants  to  move  to  reduce  the  damages 
to  the  sum  of  1602.,  or  to  enter  a  nonsuit. 
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Alexander  having  accordingly  obtained  a  rule  nisi  to  reduce       Holme 
the  damages  (i),  Guppy. 

Cresswcll  and  Crompton  now  showed  cause,  and  contended  f  389  ] 
that  the  original  contract  of  the  plaintiffs  clearly  was,  to  complete 
the  work  within  the  specified  four  months  and  a  half  next  following 
the  date  of  the  agreement ;  and  that  inasmuch  as  they  were  excused 
in  law  from  the  performance  of  that  specific  contract,  by  reason  of 
the  defendants  having  prevented  the  commencement  of  the  work 
in  due  time,  they  were  not  liable  to  forfeit  any  penalty  at  all  for 
its  non-completion. 

Alexander  having  been  heard  in  support  of  his  rule, 

The  Court  took  time  to  consider,  and  a  few  days  afterwards, 

Fabke,  B.  (having  stated  the  facts)  said  : 

On  looking  into  the  facts  of  the  case,  we  think  no  deduction 
ought  to  be  allowed  to  the  defendants.  It  is  clear,  from  the  terms 
of  the  agreement,  that  the  plaintiffs  undertake  that  they  will 
complete  the  work  in  a  given  four  months  and  a  half;  and  the 
particular  time  is  extremely  material,  because  they  probably  would 
not  have  entered  into  the  contract  unless  they  had  had  those  four 
months  and  a  half,  within  which  they  could  work  a  greater  number 
of  hours  a  day.  Then  it  appears  that  they  were  disabled  by  the 
act  of  the  defendants  from  the  performance  of  that  contract ;  and 
there  are  clear  authorities,  that  if  the  party  be  prevented,  by  the 
refusal  of  the  other  contracting  party,  from  completing  the  contract 
within  the  time  limited,  he  is  not  liable  in  law  for  the  default  (2). 
It  is  clear,  therefore,  that  the  plaintiffs  were  excused  from  per- 
forming the  agreement  contained  in  the  original  contract;  and 
♦there  is  nothing  to  show  that  they  entered  into  a  new  contract  [  'soo  ] 
by  which  to  perform  the  work  in  four  months  and  a  half,  ending 
at  a  later  period.  The  plaintiffs  were  therefore  left  at  large ;  and 
consequently  they  are  not  to  forfeit  anything  for  the  delay.     The 

rule  must  therefore  be  discharged. 

Rule  discharged. 

(1)  The  Court  refused  the  rule  for  a  therefore,    notwithstanding    the    ap- 

nonsuit,  on  the  ground  that  it  could  parently    unqualified    words    of    the 

not  have  been   the  intention   of  the  clause,  the  four  weeks'  delay,  at  all 

parties  that  a  deduction    should    be  events,  iiicuiTed  no  forfeiture, 
made  in  respect  c»f  a  delay  occasioned  (i)  1   Eoll.   Abr.   543;    Com.   Dig. 

by  the  defendants'  own  agents ;  and  Condition,  L.  (6). 
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1838. 


BARE  V.  GIBSON  (1). 


Exeh.  of  (3  Meeson  &  Welsby,  390—401 ;  S.  C.  1  H.  &  H.  70 ;  7  L.  J.  (N.  S.)  Ex.  124.) 
Pleas, 

[  390  1  ^^  deed-poll,  dated  2 let  October,  1836,  the  defendant  sold  and  assigned, 

&c.  to  the  plaintiff  '*all  that  ship  or  vessel  called  &c.,  with  her  masts, 
tackle,  and  appurtenances,"  and  covenanted  that  he  had  then  good  right, 
full  power,  and  lawful  authority,  to  sell  and  assign  the  said  premises  to  the 
plaintiff.  To  a  declaration  on  this  covenant,  assigning  as  breaches,  first, 
that  at  the  time  of  making  the  deed-poll,  the  ship  was  wholly  lost  and 
destroyed,  and  was  incapable  of  being  assigned,  &c. ;  secondly,  that 
the  defendant  had  not  at  that  time  good  right,  &c.  to  assign  her;  the 
defendant  pleaded,  first,  that  the  ship  was  not,  at  the  time  of  making  the 
deed-poll,  wholly  lost  and  destroyed,  &c. ;  and  secondly,  that  the  defendant 
had  good  right,  &c.  to  assign  her.  It  appeared  in  evidence,  that  at  the  time 
of  the  sale  the  ship  was  on  a  foreign  voyage ;  that,  on  the  13th  October,  she 
went  aground  in  a  storm  on  the  coast  of  the  Prince  of  Wales's  Island,  and 
was  left  by  the  crew,  who,  however,  had  access  to  her  afterwards ;  that  she 
lay  aground  five  feet  above  water  on  one  side,  and  with  her  masts  standing, 
till  the  24th,  when  the  captain  called  a  survey,  and,  by  the  surveyor  s 
advice,  sold  her ;  that  her  bulk  ends  were  strained,  but  that  if  there  had 
been  facilities  at  hand,  and  it  had  been  a  different  season  of  the  year,  she 
might  have  been  got  off  and  repaired ;  and  that  she  had  sustained  no  more 
damage  on  the  21st  October  than  when  she  first  took  the  ground :  Held, 
that  the  covenant  of  the  defendant,  that  he  had  power  to  transfer  her  as  a 
ship,  was  not  broken. 

Covenant.  The  declaration  stated,  that  before  the  breach  of 
covenant  thereinafter  mentioned,  to  wit,  on  the  21st  of  October, 
1836,  by  a  certain  deed-poll  then  made  by  the  defendant,  the 
defendant,  in  consideration  of  4,2002.,  did  fully,  freely,  and  abso- 
lutely grant,  bargain,  sell,  assign,  and  set  over  unto  the  plaintiff 
64-64th  parts  or  shares  of  and  in  all  that  ship  or  vessel  called  the 
Sarah,  of  Newcastle,  of  the  burthen  of  317  tons,  together  with  all 
and  singular  the  masts,  sails,  &c.,  and  appurtenances  whatsoever 
to  the  said  ship  or  vessel  in  anywise  belonging  or  appertaining; 
to  have  and  to  hold  the  said  64-64th  parts  or  shares  of  and  in  the 
said  ship  or  vessel,  and  all  other  the  said  premises,  unto  the 
plaintiff,  his  executors,  administrators,  and  assigns,  to  his  and 
their  own  use  and  uses,  and  as  his  and  their  own  proper  goods 
and  chattels,  from  thenceforth  for  ever;  and  the  defendant  did, 
in  and  by  the  said  deed-poll,  covenant,  promise,  and  agree  to  and 
[  *39i  ]  with  the  plaintiff,  that  at  the  time  of  the  sealing  and  delivery  *of 
the  said  deed-poll,  the  defendant  had  in  himself  good  right,  full 
power,  and  lawful  authority  to  grant,  bargain,  sell,  assign,  and  set 
over  the  said  premises  to  the  plaintiff,  in  manner  and  form  aforesaid, 

(1)  Cited  in  judgment  of  the  Court      197,  202,  37  L.  J.  Q.  B.  89,  93.— R.  C. 
in  Jones  v.  Just  (1868)  L.  E.  3  U.  B, 
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as  by  the  said  deed-poll,  relation  being  thereunto  had,  might  Barb 
more  fully  appear ;  and  the  plaintiff  in  fact  said,  that  before  and  qibson. 
at  the  time  of  the  making  the  said  deed-poll,  the  said  ship  or 
vessel,  with  the  masts,  sails,  &c.,  and  appurtenances,  was  wholly 
lost  and  destroyed,  and  was  incapable  of  being  granted,  bargained, 
sold,  assigned,  or  set  over,  whereof  the  plaintiff,  at  the  time  of 
making  the  said  deed-poll,  and  paying  the  said  sum  of  4,2002.,  was 
wholly  ignorant ;  and  that  the  defendant  had  not,  at  the  time  of 
making  the  said  deed-poll  and  sealing  the  same,  any  power  to 
grant,  bargain,  sell,  assign,  or  set  over  the  said  ship  and  other 
the  premises  to  the  plaintiff  as  aforesaid ;  wherefore  the  plaintiff 
said  that  the  defendant  had  not  kept  the  covenant  so  made  by  him 
with  the  plaintiff  as  aforesaid,  but  had  broken  the  same,  and  the 
said  plaintiff  had  not,  nor  could  he  have,  the  possession  of  the  said 
ship  and  other  the  premises  aforesaid,  but  had  wholly  lost  the  same, 
and  the  said  sum  of  4,200Z.,  which  he  so  paid  as  aforesaid,  &c. 

Pleas :  first,  that  at  the  time  of  making  the  said  deed-poll  in  the 
declaration  mentioned,  the  said  ship  or  vessel,  with  the  masts, 
sails,  &c.,  and  appurtenances,  in  the  said  deed-poll  mentioned, 
was  not  wholly  lost  and  destroyed,  and  incapable  of  being  granted, 
bargained,  sold,  assigned,  or  set  over,  in  manner  and  form  as  the 
plaintiff  hath  alone  in  his  said  declaration  complained  against  him. 
Secondly,  that  he,  the  defendant,  had,  at  the  time  of  making  the 
said  deed-poll  in  the  declaration  mentioned,  full  power  to  grant, 
bargain,  sell,  assign,  and  set  over  the  said  ship  and  other  the 
premises  in  the  said  deed-poll  mentioned  to  the  plaintiff,  according 
to  the  tenor  and  effect,  true  intent  and  meaning,  of  the  said  deed- 
poll.  Thirdly,  that  shortly  before  the  sealing  and  delivery  of  the 
deed-poll  in  the  declaration  ^mentioned,  the  said  ship  or  vessel,  [  *392  ] 
with  her  masts,  sails,  &c.,  and  appurtenances  whatsoever  to  the 
same  in  anywise  belonging  or  appertaining,  then  respectively  the 
property  of  the  defendant,  was  upon  the  high  seas,  in  the  prosecu- 
tion of  a  certain  voyage,  with  goods  and  merchandizes  on  board 
thereof,  to  be  carried  and  conveyed  on  freight ;  and  the  defendant 
further  saith,  that  true  it  is  the  said  ship  or  vessel,  and  the 
premises  in  the  said  deed-poll  mentioned,  before  the  sealing  and 
delivery  of  the  said  deed-poll,  was  lost  on  the  high  seas,  and  that 
the  plaintiff  was  then  ignorant,  and  had  no  reason  to  believe  that  the 
said  ship  or  vessel,  and  the  said  premises  in  the  said  deed-poll 
mentioned,  were  lost ;  and  the  defendant  further  saith,  that  before 
and  at  the  time  of  the  sealing  and  delivery  of  the  said  deed-poll| 
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Baku  he,  the  defendant,  was  ignorant  of  the  loss  of  the  said  ship  or 
Gibson.  vessel,  or  of  the  said  premises  in  the  said  deed-poll  mentioned, 
and  had  no  reason  to  believe  that  any  loss  or  misfortune  had 
happened  to  the  said  ship  or  vessel,  or  to  the  said  other  premises, 
&c. ;  and  that  at  the  time  of  the  sealing  and  delivery  of  the  said 
deed-poll,  the  plaintiff  and  the  defendant  respectively  believed  that 
the  said  ship  or  vessel  was  safely  prosecuting  the  said  voyage; 
and  the  defendant  further  saith,  that  at  the  time  of  the  sealing  and 
delivery  of  the  said  deed-poll,  he  had  in  himself  good  right  and  full 
power,  and  lawful  authority  to  grant,  bargain,  sell,  assign,  and  set 
over  the  said  premises  in  the  said  deed-poll  to  the  plaintiff,  in 
manner  and  according  to  the  tenor  and  effect,  true  intent  and 
meaning,  of  the  said  deed-poll.    Verification. 

The  plaintiff  took  issue  on  the  two  first  pleas,  and  to  the  last  plea 
replied,  that  the  defendant  had  not,  at  the  time  of  the  sealing  and 
delivery  of  the  said  deed-poll  in  the  declaration  mentioned,  any 
power  to  grant,  bargain,  sell,  assign,  or  set  over  the  premises  in  the 
said  deed-poll  mentioned  to  the  plaintiff,  in  manner  and  form  in 
that  plea  alleged. 
[  893  ]  At  the  trial  before  Patteson,  J.,  at  the  last  Spring  Assizes  at 

Liverpool,  it  was  proved  by  the  captain,  that  the  ship  in  question, 
the  Sarah,  sailed  from  the  Shannon  on  the  11th  of  September, 
1886,  on  a  voyage  to  Gocagne ;  that  on  the  18th  of  October  it  blew 
a  gale  of  mnd,  and  the  Sarah  got  agroun'd  about  a  quarter  of  a 
mile  from  the  shore  of  Prince  of  Wales'  Island ;  that  on  the  14th 
of  October  he,  the  captain,  called  a  survey,  and  the  surveyors 
considered  that,  under  the  circumstances  of  the  winter  season 
coming  on,  and  the  want  of  facilities  and  assistance,  the  ship  could 
not  be  got  off  so  as  to  be  repaired  there,  and  they  recommended 
that  she  should  be  sold  as  she  lay,  which  was  accordingly  done  on 
the  24th  of  October,  and  it  appeared  that  the  hull  of  the  ship  only 
produced  102.  The  captain  also  stated,  that  the  ship  had  not 
carried  away  her  masts,  and  that  she  was  in  as  good-  a  state  on 
the  21st  of  October  (the  date  of  the  bill  of  sale  to  the  plaintiff,) 
as  on  the  18th  when  she  took  the  ground,  the  weather  in  the 
interval  having  been  fine ;  that  she  was  lying  on  the  ground  on 
one  side,  being  five  or  six  feet  above  the  water  on  the  upper  side, 
on  the  other  side  less.  They  could  see  that  she  was  strained,  but 
if  there  had  been  facilities  at  hand,  and  it  had  been  a  different 
season  of  the  year,  she  might  have  been  got  off.  On  this  evidence, 
the  learned  Judge  left  it  to  the  jury  to  say  whetheri  at  the  time  the 
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ship  was  sold  to  the  plaintiff,  she  was  or  was  not  a  ship,  or  a  mere        Barb 
bundle  of  timber ;   and  the  jury  found  that  she  was  not  a  ship ;      gjbJon. 
whereupon  he  directed  a  verdict  to  be  entered  for  the  plaintiff,  with 
4,200Z.  damages,  giving  the  defendant  leave  to  move  to  enter  a 
nonsuit.    Alexander  having,  in  Easter  Term  last,  obtained  a  rule 
accordingly,  for  a  nonsuit  or  a  new  trial, 

Cressivell  and  Wightniarif  in  Trinity  Term,  showed  cause : 

The  question  in  this  case  must  depend  upon  the  issues  joined. 
The  question  on  the  first  issue  will  be,  whether  this  vessel  was,  at 
the  time  of  the  making  of  the  *deed,  wholly  lost,  and  incapable  [  *^^^  ] 
of  being  transferred :  and  the  material  question  will  be  whether  she 
was  a  ship  at  that  time.  Now,  the  evidence  is,  that  at  that  time 
the  vessel  was  stranded  upon  a  rock  in  the  Gulf  of  St.  Lawrence, 
and  could  not  be  got  off.  She  was  wholly  incapable  of  being 
transferred  for  any  beneficial  purpose.  The  vendor  had  then  no 
possession,  and  never  afterwards  resumed  possession.  A  party, 
to  be  enabled  to  convey,  must  have  a  controlling  power  over  what 
he  conveys.  It  makes  no  difference  that  he  knows  where  the 
vessel  is,  if  he  has  no  controlling  power  over  her.  Suppose  the 
ship  had  been  abandoned  and  left  floating  on  the  high  seas,  or 
suppose  her  to  have  been  taken  by  pirates,  could  the  owner  sell 
such  a  vessel,  and  covenant  that  he  had  good  right  to  convey? 
Nash  V.  Ashton  (i)  is  an  authority  to  show  that  a  covenant  for  right 
to  convey  extends  not  only  to  the  title,  but  to  the  capacity  to  grant 
the  estate.  There,  two  husbands  being  seised  in  right  of  their 
wives  as  coparceners,  they  and  their  wives  made  a  feoffment,  and 
covenanted  that  they  were  able  to  grant  the  lands :  the  defendant's 
wife  was  within  age  at  the  time  of  the  feoffment,  and  it  was  held 
to  be  a  breach  of  the  covenant,  as  they  were  not  able  at  the  time 
to  grant  the  estate  or  make  a  feoffment.  There  the  estate  was  in 
the  wife,  but  she  had  no  capacity  to  convey.  That  is  like  the 
present  case ;  here  the  vendor  had  no  power  to  put  the  plaintiff 
in  possession  of  this  vessel.  Suppose  this  had  been  a  ship  at  the 
bottom  of  the  ocean,  and  the  water  being  very  clear,  it  could  be 
distinctly  seen, — or  suppose  it  at  the  bottom  of  a  coal  mine,  would 
it  be  a  ship  that  could  be  conveyed  ? — The  question,  again,  on  the 
second  issue  is,  whether  the  defendant  had,  at  the  making  of  the 
deed-poll,  good  right,  full  power,  and  lawful  authority,  to  grant, 
bargain,  sell,  assign,  and  set  over  the  ship.  It  is  quite  clear  that 
(1)  Sir  T.  Jones,  195;  Skinner,  42. 


654  1838.     EX.     3  MEE.  &  W.  394—396.  [r.r. 


Babb  he  had  no  power  to  do  ihat,  for  he  had  no  power  or  control  *over 
QiBsoN.  the  vessel.  The  covenant  must  mean  something  more  than  the 
[  "695  ]  power  to  execute  the  conveyance ;  it  must  mean  that  the  covenantor 
had  power  to  give  possession  of  the  thing  conveyed.  The  question 
on  the  third  issue  is  the  same  as  the  second,  with  this  difference, 
that  it  admits  a  total  loss.  The  jury  were  warranted,  on  the 
evidence,  in  coming  to  the  conclusion  that  this  was  not  "  a  ship," 
in  the  sense  of  the  words  contained  in  the  deed.  There  is  no 
ground  either  for  a  nonsuit  or  a  new  trial. 

Alexander  and  W.  H.  Watson,  in  support  of  the  rule : 

This  was  such  a  vessel  as  could  be  conveyed;  she  was  at  the 
time  remaining  in  shape  a  vessel,  although  so  much  injured  that 
she  could  not  be  got  off  and  made  to  prosecute  her  voyage.  This 
case  bears  an  analogy  to  that  of  a  house  burnt  down,  after  a 
contract  has  been  entered  into  for  the  sale  of  it,  but  before 
a  conveyance  has  been  entered.  In  Paine  v.  MeUer{i),  where 
A.  had  contracted  for  the  purchase  of  some  houses,  which  were 
burned  down  before  the  conveyance,  the  loss  was  holden  to  fall 
upon  him,  although  the  houses  were  insured  at  the  time  of  the 
agreement  of  sale,  and  the  vendor  permitted  the  insurance  to 
expire  without  giving  notice  to  the  vendee:  Lord  Eldon  being 
of  opinion  that  no  solid  objection  could  be  founded  on  the  mere 
effect  of  the  accident,  because,  as  the  party,  by  the  contract, 
became  in  equity  the  owner  of  the  premises,  they  were  his  to  all 
intents  and  purposes.  So,  in  Cass  v.  Rudele  (2),  where  A.  agreed 
on  behalf  of  B.  to  purchase  four  houses  in  Jamaica,  and  to  pay 
8001.  for  them,  and  the  houses  were  soon  after  swallowed  up  by 
an  earthquake,  the  Court  decreed  that  A.  must  pay  the  purchase 
money.  Again,  in  Watkeys  v.  Delancey  (3),  where  premises  in  New 
York,  sold  by  the  defendant  to  the  plaintiff,  had  been,  before  the 
[  •396  ]  conveyance,  confiscated  by  an  *act  of  the  State  of  New  York,  this 
was  held  not  to  be  a  breach  of  the  defendant's  covenant  that  he 
was  lawfully  seised  in  fee.  There  the  party  had  as  little  power 
to  give  possession  of  the  land  as  this  defendant  would  have  had 
here,  if  this  ship  had  been  in  the  deserts  of  Arabia.  When  persons 
are  treating  for  the  sale  of  a  ship  at  a  distance,  they  must  be 
understood  to  be  treating  for  a  ship  with  all  the  risks  that  she 
was  liable  to  at  the  time.    This  conveyance  would  have  given  the 

(1)  6  E.  E.  327  (6  Vee.  349).  (3)  4  Doug.  354. 

(2)  2  Vem.  280. 


VOL.  XLix.]       1838.    EX.    S  MEE.  &  W.  896—897.  665 

vendee  a  power  to  insure.  The  policies  then  existing  would  pass, —  Babr 
certainly  in  equity.  If  the  cargo  had  been  taken  by  the  owner  of  Gibson. 
the  goods,  and  he  had  been  liable  for  freight  pi'o  rata  itineriSf  the 
vendee  would  be  entitled  to  such  freight.  Suppose  the  vessel  had 
been  stranded  on  a  place  where  she  could  have  been  got  off,  would 
she  not  then  have  been  a  ship  in  specie?  In  Bell  v.  Nixan  (i),  a 
vessel  had  been  driven  into  a  port  where  there  was  no  dock  to 
receive  her,  and  it  appeared  that  she  had  suffered  so  much  by  sea 
perils,  that  upon  examination  and  survey  it  was  judged  expedient 
to  break  her  up,  and  to  sell  her  for  old  timber.  It  was  there  held, 
in  an  action  on  a  policy,  that  the  assured  was  bound  to  abandon, 
before  he  could  call  upon  the  underwriters  for  a  total  loss,  the 
ship  not  being  a  wreck,  but,  however  maimed  and  damaged, 
existing  in  specie  as  a  ship.  The  only  extent  of  the  defendant's 
covenant  is,  that  the  legal  interest  was  in  him  at  the  time  of  the 
conveyance.  It  does  not  import  that  he  had  then  the  control  over 
the  subject-matter  of  the  contract, — although  a  covenant  for  quiet 
enjoyment  might.  The  attempt  on  the  part  of  the  plaintiff  is  to 
make  the  defendant  an  insurer,  and  the  argument  would  go  to  this, 
that  the  contract  would  be  void  if  the  ship  were  at  the  time  dis- 
masted or  water-logged,  so  that  she  could  not  be  managed  at  sea. 
In  Nash  v.  Ashton,  there  was  a  total  *want  of  authority  to  convey.  [  '397  ] 
Suppose  the  vessel  had  been  got  off,  at  whatever  expense,  would 
a  fresh  register  have  been  necessary  ?  There  was  a  total  loss,  no 
doubt,  on  a  contract  of  indemnity,  but  there  was  no  total  want  of 
a  ship,  so  as  that  it  was  incapable  of  being  transferred  by  sale. 
That  which  is  a  total  loss  in  a  case  of  insurance  is  not  so  on  a 
question  of  bottomry.  In  the  former  case  there  is  a  total  loss,  if 
by  any  of  the  perils  insured  against  the  thing  insured  is  rendered 
of  no  use,  though  not  totally  annihilated;  in  the  latter  there 
must  be  an  actual  total  loss,  so  that  it  no  longer  exists  in  specie : 
Cologan  v.  London  Assurance  Company  (2),  Thomson  v.  Royal 
Exchange  Assurance  Company  {s),  Joyce  v.  Williamson  (4).  The 
effect  of  the  finding  of  the  jury  is  merely  this,  that  the  vessel  was 
not  a  ship  for  the  purposes  of  navigation ;  it  is  a  finding  applying 
to  a  case  of  insurance,  not  to  a  case  of  transfer  of  the  property. 

Cur.  adv.  wit. 
In  the  present  Term,  the  judgment  of  the  Court  was  delivered  by 

(1)  Holt's  N.  P.  423.  (3)  14  E.  R.  388(1  M.  &  S.  30). 

(2)  17  B.  E.  390  (5  M.  &  S.  447).  (4)  Park  Ins.  627. 
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Barb        Parke,  B.  : 

V, 

Gibson.  This  cause  was  tried  before  my  brother  Patteson,  at  the  last 

Liverpool    Spring   Assizes,   when    a  verdict  was    found   for  the 
plaintiff. 

The  declaration  was  in  covenant  on  a  deed-poll,  dated  the  21st 
of  October,  1836,  by  which  the  defendant,  in  consideration  of 
4,200Z.,  granted,  bargained,  sold,  assigned,  and  set  over  to  the 
plaintiff,  64-64ths  of  the  ship  Sarah,  with  her  masts,  tackle,  and 
appurtenances,  and  the  defendant  thereby  covenanted,  that  at 
the  time  of  the  sealing  and  delivery  of  the  deed,  he  had  in  himself 
good  right,  full  power,  and  lawful  authority,  to  grant,  bargain, 

[  *3dS  ]  sell,  *assign,  and  set  over  the  premises  to  the  plaintiff,  in  manner 
and  form  aforesaid;  and  the  declaration  states  that  the  vessel 
was  then  lost  or  destroyed,  and  incapable  of  being  transferred, 
whereof  the  plaintiff  was  then  ignorant;  and  further,  that  the 
defendant  had  not,  at  the  time  of  the  making  of  the  deed-poll, 
any  power  to  grant,  bargain,  sell,  assign,  or  set  over  the  ship  as 
aforesaid. 

To  this  declaration,  the  defendant,  treating  these  two  allegations 
as  separate  breaches,  pleaded,  first,  that  the  vessel  was  not  wholly 
lost  and  destroyed,  and  incapable  of  being  transferred ;  secondly, 
that  he  had  full  power,  at  the  time  of  the  making  of  the  deed,  to 
grant,  bargain,  sell,  assign,  and  set  over ;  and  thirdly,  a  similar 
plea,  with  a  special  inducement  stating  the  loss  of  the  vessel  at 
the  time  of  the  execution  of  the  deed,  and  the  defendant's  ignorance 
of  it.     Issue  was  joined  on  these  pleas. 

The  facts  of  the  case,  as  they  appeared  on  the  trial,  were  these. 
The  ship,  which  was  on  a  distant  voyage  when  the  assignment  was 
made,  had  got  on  shore  on  the  coast  of  the  Prince  of  Wales's 
Island,  on  the  13th  of  October,  1886,  and  was  left  by  the  crew 
beating  on  the  shore.  The  crew  had  access  to  her  afterwards. 
On  the  14th  of  October  the  captain  called  a  survey,  and  she  was 
sold  on  the  24th.  The  ship  had  sustained  no  more  damage  on 
the  21st  than  when  she  first  struck.  It  was  proved  that  if  there 
had  been  facilities,  and  a  different  season  of  the  year,  she  might 
have  been  repaired;  and  if  in  England,  she  might  easily  have 
been  got  off.  When  on  shore,  she  was  five  feet  above  water  on 
one  side,  on  the  other  not  so  much ;  and  her  bulk-ends  were 
strained.  On  this  evidence,  the  learned  Judge  left  it  to  the  jury 
to  say,  whether  "she  was  a  ship  or  not  on  the  21st  of  October," 
and  they  found  she  was  not:  whereupon  he  directed  a  verdict 
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for  the  plaintiff,  with  i,200Z.  damages,  reBorving  liberty  to  the        Barr 
defendant  to  move  to  enter  a  nonsuit.    A  rule  was  obtained  for      Gibson. 
that  purpose  in  the  following  Term,  *and  on  showing  cause,  the       [  •390  ] 
case  was  very  fully  discussed,  and  the  Court  postponed  its  judgment. 
We  have  now  considered  the  case,  and  are  of  opinion  that,  upon 
the  finding  of  the  jury,  the  plaintiff  is  entitled  to  recover;   but  we 
think  that,  upon  the  facts  stated  in  the  report,  the  finding  was 
wrong,  and  there  ought  to  be  a  new  trial. 

The  deed,  upon  which  the  action  is  brought,  purports  to  be  an 
absolute  transfer,  at  the  time  of  its  execution,  of  a  specified  ship, 
with  all  the  tackle  then  belonging  to  it ;  and  by  the  operation  of 
that  deed,  all  the  interest  which  the  vendor  had  at  the  time,  in 
that  vessel  or  its  tackle,  in  whatever  state  they  were,  passed  to 
the  vendee  from  the  moment  of  the  execution  of  the  deed;  the 
execution  of  the  deed  itself,  without  any  delivery  of  the  chattel, 
transferring  the  property.  The  question,  however,  is,  not  what 
passed  by  the  deed,  but  what  is  the  meaning  of  the  covenant 
contained  in  it,  and  whether  there  has  been  a  breach  of  that 
covenant,  as  alleged  in  the  pleadings. 

In  the  bargain  and  sale  of  an  existing  chattel,  by  which  the 
property  passes,  the  law  does  not  (in  the  absence  of  fraud)  imply 
any  warranty  of  the  good  quality  or  condition  of  the  chattel  so 
sold  (1).  The  simple  bargain  and  sale,  therefore,  of  the  ship  does 
not  imply  any  contract  that  it  is  then  seaworthy,  or  in  a  service- 
able condition ;  and  the  express  covenant  that  the  defendant  had 
full  power  to  bargain  and  sell  in  the  manner  before-mentioned, 
*  does  not  create  any  further  obligation  in  this  respect.  But  the 
bargain  and  sale  of  chattel,  as  being  of  a  particular  description, 
does  imply  a  contract  that  the  article  sold  is  of  that  description ; 
for  which  the  cases  of  Bridge  v.  Wain  (2)  and  Shepherd  v.  Kain  (3), 
and  other  cases,  are  authorities;  and  therefore  the  sale  in  this 
case  of  a  ship,  implies  a  *contract  that  the  subject  of  the  transfer  [  *4oo  ] 
did  exist  in  the  character  of  a  ship ;  and  the  express  covenant  that 
the  defendant  had  power  to  make  the  bargain  and  sale  of  the 
subject  before-mentioned,  must  operate  as  an  express  covenant 
to  the  same  effect.  That  covenant,  therefore,  was  broken,  if  the 
subject  of  the  transfer  had  been,  at  the  time  of  the  covenant, 
physically  destroyed,  or  had  ceased  to  answer  the  designation 

(1)  Parkinson  v.  Lee,  6  E.  R.  429  (2)  18  B.  R.  815  (1  Starkie,  604). 

(2  East,   314;    Keilw.   91 ;    1   RoU's         (3)  24  R.  R.  344  (5  B.  &  Aid.  240). 
Abr.,  Action  sur  case  (F.)  pi.  4,  p.  90). 
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Bahb  of  a  ship ;  but  if  it  still  bore  that  character,  there  was  no  breach 
Gibson.  of  the  covenant  in  question,  although  the  ship  was  damaged, 
unseaworthy,  or  incapable  of  being  beneficially  employed.  The 
contract  is  for  the  sale  of  the  subject  absolutely,  and  not  with 
reference  to  collateral  circumstances.  If  it  were  not  so,  it  might 
happen  that  the  same  identical  thing,  in  the  same  state  of  structure, 
might  be  a  ship  in  one  place,  and  not  in  another,  according  to  the 
local  circumstances  and  conveniences  of  the  place  where  she  might 
happen  to  be.  If  the  contracting  parties  intend  to  provide  for  any 
particular  state  or  condition  of  the  vessel,  they  should  introduce 
an  express  stipulaticm  to  that  effect. 

This  being  the  view  which,  after  much  consideration,  we  have 
taken  of  the  law  of  this  case,  it  follows  that,  upon  the  fact  found 
by  the  jury,  the  second  issue,  at  least,  must  be  decided  in  favour 
of  the  plaintiff;  for  if  she  was  not  a  ship  at  the  time  of  the  execu- 
tion of  the  deed,  she  was  incapable  of  being  transferred  as  such, 
and  therefore  the  defendant  had  no  power  to  make  the  transfer. 

The  question  whether  the  subject  of  the  transfer  bear  the 
character  of  a  ship  or  not,  may,  in  some  extreme  cases  suggested 
in  the  course  of  the  argument',  be  a  question  of  great  nicety  and 
difficulty.  In  the  present  case,  we  do  not  think  such  a  difficulty 
exists.  We  are  of  opinion,  that  upon  the  evidence  given  on  the 
trial,  the  ship  did  continue  to  be  capable  of  being  transferred  as 
such  at  the  time  of  the  conveyance,  though  she  might  be  totally 
lost  within  the  meaning  of  a  contract  of  insurance,  (Thomson  v. 
[  ♦401  ]  *  Royal  Exchange  Assurance  Company  (i)),  which  proceeds  upon 
a  different  principle,  and  may  take  place  with  less  of  damage  to 
the  ship  itself  than  occurred  in  this  case.  It  proceeds  upon  the 
loss  of  the  subject  insured  for  beneficial  purposes.  Here  the 
subject  of  the  transfer  had  the  form  and  structure  of  a  ship, 
although  on  shore,  with  the  possibility,  though  not  the  pro- 
babiUty,  of  being  got  off.  She  was  still  a  ship,  though  at  the  time 
incapable  of  being,  from  the  want  of  local  conveniences  and 
facilities,  beneficially  employed  as  such.  The  covenant,  therefore, 
of  the  defendant,  that  he  had  power  to  transfer  her  as  a  ship,  at 
the  time  of  executing  the  deed,  was  not  broken.  We  think  that 
there  must  be  a  new  trial ;  and  I  must  add,  that  every  member 
of  the  Court  concurs  in  this  judgment. 

Ride  absolute  for  a  new  trial. 

(1)  14  E.  E.  388  (1  M.  &  S.  30). 
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MORRELL  AND  Others  v.  FRITH,  Clerk.  im 

(3  Meeson  &  Welsby,  402—406 ;  S.  C.  1  H.  &  H.  100 ;  7  L.  J.  (N.  S.)  Ex.  172 ;        EZfTof 
2  Jut.  619 ;  S.  0.  at  Nisi  Prius  8  Car.  &  P.  246.)  Pli^as, 

The  following  letter  from  the  defendant  to  the  plaintiffs'  attorney  was  ^  ^ 
held  not  to  be  a  sufficient  acknowledgment  of  a  debt  to  take  the  case  out 
of  the  Statute  of  Limitations:  *' Since  the  receipt  of  your  letter,  (and 
indeed  for  some  time  previously),  I  have  been  in  almost  daily  expectation 
of  being  enabled  to  give  a  satisfactory  reply  to  your  application  respect- 
ing the  demand  of  Messrs.  M.  against  me.  I  propose  being  in  Oxford 
to-morrow,  when  I  will  call  upon  you  on  the  matter." 

The  construction  of  a  doubtful  document,  given  in  evidence  to  defeat 
the  Statute  of  Limitations,  is  for  the  Court,  and  not  for  the  jury.  If  it 
be  explained  by  extrinsic  facts,  they  are  for  the  consideration  of  the  jury. 

Assumpsit  for  money  lent,  interest,  and  on  an  account  stated. 
Pleas,  non  assumpsit,  and  the  Statute  of  Limitations.  At  the  trial 
before  Gurney,  B.,  at  the  last  Oxford  Assizes,  it  appeared  that  the 
defendant  being  indebted  to  the  plaintiffs,  who  were  bankers  at 
Oxford,  in  a  balance  of  4792.,  (which  had  been  due  above  six  years,) 
the  plaintiffs'  attorney,  in  May,  1837,  applied  to  him  on  their 
behalf,  by  letter,  requesting  him  to  remit  the  balance  due  to  them, 
or  if  not  convenient,  to  inform  him  what  arrangements  he  had  to 
propose  for  the  settlement  of  his  account.  No  answer  being  given 
to  this  application,  the  plaintiffs'  attorney,  on  the  18th  of  June, 
again  *wrote  to  the  defendant,  requesting  to  know  in  what  way,  [  *40S  ] 
or  at  what  time,  he  proposed  to  pay  the  balance,  or  what  security 
he  could  give  for  it.  On  the  28th  of  July,  he  received  from  the 
defendant  the  following  letter : 

"  28th  July,  1887. 

"  Sib, 

"  Since  the  receipt  of  your  letter,  (and  indeed  for  some 
time  previously,)  I  have  been  in  almost  daily  expectation  of  being 
enabled  to  give  a  satisfactory  reply  to  your  first  application  respect- 
ing the  demand  of  Messrs.  Morrell  against  me.  I  propose  being 
in  Oxford  to-morrow  morning,  when  I  will  call  upon  you  on  the 

matter. 

"  I  am.  Sir,  &c. 

"  W.  C.  Fbith." 

It  was  contended  for  the  plaintiffs,  that  this  letter  was  a 
sufficient  acknowledgment  in  writing  to  take  the  case  out  of  the 
Statute  of  Limitations.  The  learned  Judge  was  however  of 
opinion  that  it  was  not  sufficient;  and  although  requested  by 
the  plaintiffs'  counsel  to  leave  that  question  to  the  jury,  he 
declined  to  do  so,  and  directed  a  nonsuit. 

42—2 
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MoRRELL  Ludlmv,  Serjt.,  now  moved  for  a  rule  to  show  cause  why 

Fbith.       tbe  nonsuit  should  not  be  set  aside,  and  a  new  trial  had. 

The  letter  was  a  suflEicient  acknowledgment  within  the  9  Geo.  IV. 
c.  14 ;  or  at  all  events,  the  effect  of  it  ought  to  have  been  left  to  the 
jury  for  their  decision :  Lloyd  v.  Maund  (i),  Bird  v.  Oammon  (2). 

(Parke,  B.  :  I  have  always  doubted  the  correctness  of  the  doctrine 
laid  down  in  Lloyd  v.  Maund,) 

That  case  has  never  been  overruled :  and  in  Bird  v.  Gammon, 
TiNDAL,  Ch.  J.,  expressly  recognises  its  authority.  He  says,  "  The 
first  objection  is,  that  it  was  left  to  the  jury  to  say  what  was  the 
[  *404  ]  effect  of  the  *letter.  But  by  a  chain  of  cases,  from  Lloyd  v.  Maund 
to  Frost  V.  Bengough  (3),  and  others,  it  appears  that  such  has  been 
the  constant  course." 

(Lord  Abinger,  C.  B.  :  In  order  to  support  your  case,  you  ought 
to  cite  some  authority  in  which  it  was  held  that  a  document,  which 
the  Court  thought  did  not  raise  any  acknowledgment,  ought  to 
have  been  left  to  the  jury.  In  Bird  v.  Gammon,  the  Judge  also 
had  stated  his  opinion  that  the  letter  was  a  sufficient  acknowledg- 
ment, and  in  that  opinion  the  Court  concurred.) 

It  may  be  admitted,  that  in  order  to  found  the  argument,  the 
document  must  appear  to  be  one  from  which  an  acknowledgment 
or  promise  to  pay  might  fairly  be  inferred  by  the  jury.  But  it 
is  not  necessary  that  it  should  in  terms  specify  the  amount  or 
naturcr  of  the  debt ;  that  may  be  supplied  by  extrinsic  evidence : 
Lechmere  v.  Fletcher  (4).  The  letter  must  therefore  be  looked  at 
subject  to  the  collateral  circumstances  by  which  the  existence  and 
identity  of  the  debt  were  established.  It  appears  to  have  been 
written  with  a  prospective  intention  of  giving  satisfaction,  as  to 
a  debt  of  which  the  writer  admits  the  justice.  That  could  only 
be  paying  or  giving  security  for  the  payment  of  it.  If  the  jury, 
on  this  letter  being  left  to  them,  had  found  for  the  plaintiffs,  would 
the  Court  have  said  they  had  done  wrong  ? 

Lord  Abinger,  C.  B.  : 

I  think  there  is  no  ground  for  a  rule.  This  letter  contains 
nothing  that  can  be  construed  into  an  acknowledgment  of  the 

(1)  2  T.  E.  760.  (3)  25  R.  R.  621  (1  Bing.  266 ;   8 

(2)  43  R.  R.  83^  (3  Bing.  N.  0.      Moore,  180). 

883).  (4)  38  R.  R.  688  (1  Cr.  &  M.  623). 
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debt ;  the  utmost  that  can  be  made  of  it  is,  thai  it  is  evasively  Mobbell 
worded,  so  as  to  avoid  any  direct  acknowledgment.  Then  the  next  Fuith. 
question  is,  whether  it  ought  to  have  been  left  to  the  jury.  One 
case  in  which  the  effect  of  a  written  document  must  be  left  to 
a  jury,  is,  where  it  requires  parol  evidence  to  explain  it,  as  in  the 
ordinary  case  of  mercantile  contracts,  in  which  *peculiar  terms  [  *^^^  ] 
and  abbreviations  are  employed.  So  also,  where  a  series  of  letters 
form  part  of  the  evidence  in  the  cause,  they  must  be  left,  with  the 
rest  of  it,  to  the  jury.  But  where  the  question  arises  on  the  con- 
struction of  one  document  only,  without  reference  to  any  extrinsic 
evidence  to  explain  it,  it  is  the  safest  course  to  adhere  to  the  rule, 
that  the  construction  of  written  documents  is  a  question  of  law  for 
the  Court.  The  intention  of  the  parties  is  a  question  for  the  jury, 
and,  in  some  cases,  in  cases  of  libel  for  instance,  the  meaning 
of  the  document  is  part  of  that  intention,  and  therefore  must  be 
submitted  to  the  jury.  But  where  a  legal  right  is  to  be  deter- 
mined from  the  construction  of  a  written  document  which  either 
is  unambiguous,  or  of  which  the  ambiguity  arises  only  from  the 
words  themselves,  that  is  a  question  to  be  decided  by  the  Judge. 
The  decision  in  Uoyd  v.  Maund  amounted  to  no  more  than  this, 
that  the  Judge  was  wrong  in  the  interpretation  he  put  upon  the 
letter  given  in  evidence,  and  therefore  he  should  have  left  it  to 
the  jury.  But  the  construction  of  written  instruments  is  in  the 
first  place  for  the  Judge. 

Parke,  B.  : 

I  am  of  the  same  opinion.  I  think  this  letter  contains  no 
acknowledgment  of  a  debt  simpliciter,  and  no  promise  to  pay. 
According  to  the  recent  cases,  the  document,  in  order  to  take 
the  case  out  of  the  statute,  must  either  contain  a  promise  to  pay 
the  debt  on  request,  or  an  acknowledgment  from  which  such 
promise  is  to  be  inferred.  Now,  the  utmost  that  can  be  made 
of  this  letter  is,  that  it  acknowledges  the  existence  of  the  debt 
mentioned  in  the  previous  letters ;  but  that  the  defendant  does  not 
mean  to  express  any  promise  to  pay,  but  reserves  it  for  future  con- 
sideration. There  is  certainly  no  denial  of  the  debt,  but  it  amounts 
to  this  only — "  though  I  do  not  deny  it,  I  do  not  promise  to  pay  it ; 
whether  I  will  promise,  and  what  species  of  payment  I  will  make, 
I  *reserve  for  further  consideration."  There  is  no  acknowledg-  [  *406  ] 
ment  simpliciter,  but  only  coupled  with  this  declaration  of  his 
intentions.     But  my  brother  Ludlotv  says,  the  letter  ought  to  have 
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MosBELL     been  left  to  the  jury,  on  the  authority  of  Lloyd  v.  Mavnd.    I  have 

V, 

Frith.  always  acted  on  that  aathority  in  the  case  of  an  obscure  and 
doubtful  document,  but  I  have  always  disapproved  it.  The  course 
I  have  taken  is,  to  express  my  own  opinion,  and  then  to  take  that 
of  the  jury,  in  order  that,  if  they  diflfered  with  me,  the  opinion 
of  the  Court  might  be  fairly  taken  on  the  question  whether  the 
document  should  be  left  to  the  jury.  But  if  I  am  called  on  to 
give  an  opinion,  I  think  the  case  of  Lloyd  v.  Mound  is  not  law. 
The  construction  of  a  doubtful  instrument  itself  is  not  for  the  jury, 
although  the  facts  by  which  it  may  be  explained  are.  It  is  not, 
however,  necessary  to  decide  that  point,  because  my  brother 
Ludlow  does  not  ask  for  a  new  trial,  unless  we  think  this  letter 
such  as  that  the  jury  might  fairly  have  inferred  from  it  an 
acknowledgment  of  the  debt ;  and  I  am  of  opinion  that  it  is  not. 

BOLLAND,  B. : 

I  am  of  the  same  opinion.  I  think  this  letter  contains  no 
acknowledgment  of  the  debt,  either  in  law  or  in  fact. 

Aldebson,  B.  : 

I  agree  in  the  opinion  which  has  been  expressed  by  my  Lord  and 
my  brother  Parke,  as  to  the  authority  of  the  case  of  Lloyd  v. 
Maund.  Where  it  is  a  letter  only,  and  there  is  no  evidence  beyond 
the  written  instrument  itself,  the  construction  of  it  is  for  the  Court 
only,  and  not  for  the  jury.  The  case  of  mercantile  documents 
is  altogether  different.  There  the  meaning  of  the  words  them- 
selves is  in  question,  being  words  that  are  used  in  a  particular 
and  technical  sense :  it  is  as  if  the  document  were  in  a  foreign 
language,  and  the  truth  or  propriety  of  the  translation   were 


in  question. 


Ride  refused. 


1838.  COSTER  V.  WILSON,  Bart.,  and  Another. 

^^ffj-       (3  Meeson  &  Welsby,  411— 414 ;  S.  C.  1  H.  &  H.  141 ;  7  L.  J.  (N.  S.)  M.  G.  83.) 

I'leiu.  Justices  of  the  Peace  have  jurisdiction,  under  the  11  G^eo.  II.  c,  19,  s.  4, 

C  ^^^  ]  to  inquire  into  and  adjudicate  on  an  information  for  the  alleged  fraudulent 

removal  of  goods  by  a  tenant,  although  it  appears  that  the  property  in  the 

premises  is  disputed,  and  that  the  tenant  has  paid  the  rent  to  one  of  the 

claimants. 

A  warrant  of  commitment  tmder  the  11  Geo.  IE.  c.  19,  s.  4,  did  not  state 
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that  there  had  been  a  complaint  in  writing  to  the  jnstioes,  or  that  the        Coster 
examination  of  witnesses  was  upon  oath ;  but  it  referred  to  the  order  of  r. 

the  justices  (for  pajTnent  of  double  the  value  of  the  goods  removed),  in       Wilson. 
which  those  matters  were  stated :  Held,  sufficient,  and  that  the  justices 
were  not  liable  in  trespass. 

Trespass  for  assault  and  false  imprisonment.  Plea,  not  guilty. 
At  the  trial  before  Tindal,  Ch.  J.,  at  the  last  Assizes  for  the  county 
of  Kent,  the  following  appeared  to  be  the  facts:  The  plaintifif 
inhabited  a  house  in  Short's  Alley,  Woolwich,  which  he  had  taken 
from  a  Mr.  Curran,  at  a  yearly  rent  of  101.  Curran  having  died, 
the  property  in  the  premises  was  contested  by  two  different  parties. 
The  plaintiff  attorned  and  paid  rent  to  one  of  them,  and  being 
afterwards  distrained  upon  by  the  other,  (who  claimed  as  the 
widow  and  executrix  of  Curran,)  he  left  the  house,  and  removed 
away  all  his  furniture.  Mrs.  Curran  thereupon  applied  to  the  defen- 
dants, who  are  magistrates  for  the  county  of  Kent,  under  the 
11  Geo.  II.  c.  19,  s.  4,  for  an  order  on  the  plaintiff  to  pay  double 
the  value  of  the  goods,  as  having  been  fraudulently  removed  to 
avoid  payment  of  the  rent.  The  defendants  accordingly  issued 
a  summons  upon  the  plaintiff,  who  appeared  before  them,  and 
evidence  having  been  heard,  they  adjudged  him  to  pay,  as  the 
double  value  of  the  goods,  the  sum  of  lOZ.  lis.  8d.;  and  the 
plaintiff  having,  after  notice,  refused  to  pay,  and  no  distress  being 
found  on  the  premises,  he  was  committed  by  them  to  Maidstone 
gaol  to  hard  labour  for  six  months,  or  until  payment  of  the  money. 
The  order  of  the  justices  was  in  the  following  terms:  "Kent 
(to  wit) :  Be  it  remembered,  that  on  the  21st  day  of  March,  1887, 
at  Woolwich,  in  the  county  of  Kent,  Mary  Curran,  of,  &c.,  came 
before  us,  &c.,  two  of  her  Majesty's  justices  of  the  peace  in  and 
for  the  said  county,  residing  near  the  place  whence  the  goods  and 
chattels  hereinafter  mentioned  were  removed,  (we  or  either  of  us 
not  being  interested  in  the  messuage  and  premises  whence  the 
goods  and  chattels  were  removed  as  hereinafter  mentioned,)  and 
informed  us  in  writing,  that  on  the  *19th  day  of  April  then  instant,  [  •412  ] 
Thomas  Coster,  late  of  the  parish  of  Woolwich  aforesaid,  labourer, 
unlawfully  did  fraudulently  convey  away  and  carry  off  from  a 
certain  messuage  and  premises,  situate  in  Short's  Alley,  in  the 
parish  of  Woolwich  aforesaid,  in  the  said  county,  whereof  the  said 
Thomas  Coster  had  been  for  some  time  previous,  and  was  then 
and  there,  the  tenant  by  the  month,  under  and  from  her  the 
said  Mary  Curran,  upon  the  holding  of  which  said  messuage  and 
premises  a  certain  rent  (that  is  to  say)  the  sum  of  6L  5s.  10d» 
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CosTKR  of  lawful  British  money  was  then  and  there  reserved,  due,  and 
WirioN.  payable  from  the  said  Thomas  Coster  to  the  said  Mary  Curran, 
certain  goods  and  chattels  of  him  the  said  Thomas  Coster,  to 
prevent  the  said  Mary  Curran  from  distraining  the  same  for  the 
said  sum  of  money,  being  such  arrears  of  rent  so  reserved,  due, 
and  payable  as  aforesaid,  the  value  of  such  goods  and  chattels 
so  as  aforesaid,  conveyed  and  carried  ofif  not  exceeding  the  value  of 
fifty  pounds  of  lawful  money  of  Great  Britain,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided;  whereupon  the 
said  Thomas  Coster,  after  being  duly  summoned  to  answer  the 
said  charge  in  the  information,  appeared  on  this  12th  day  of  May, 
in  the  year  of  our  Lord  1887,  at  Woolwich  aforesaid,  before  us  the 
said  justices,  and  having  heard  the  charge  contained  in  the  said 
information,  declared  that  he  was  not  guilty  of  the  said  offence ; 
whereupon  we,  the  said  justices,  did  proceed  to  examine  into  the 
truth  of  the  charge  contained  in  the  said  information,  and  did 
examine  several  credible  witnesses,  being  all  proper  witnesses, 
upon  oath,  as  to  the  truth  of  such  charge :  and  it  manifestly 
appearing  to  us  that  the  said  Thomas  Coster  is  guilty  of  the  said 
offence  charged  upon  him  in  the  said  information,  we  do  hereby 
determine,  declare,  and  adjudge,  that  the  said  Thomas  Coster 
is  guilty  of  the  said  offence  with  which  he  is  so  charged;  and 
by  this  our  order,  under  our  hands  and  seals,  do  declare  and 
[  •413  ]  adjudge  the  said  Thomas  Coster  *forthwith  to  pay  to  the  said 
Mary  Curran,  the  landlord  of  the  said  messuage  and  premises, 
the  sum  of  101.  11«.  8d.  of  lawful  money  of  Great  Britain,  (which 
we  have  inquired  into  and  ascertained  to  be  double  the  value  of 
the  said  goods  and  chattels  in  the  said  information  mentioned,) 
according  to  the  form  of  the  statute  in  that  case  made  and  pro- 
vided. Given  under  our  hands  and  seals  this  12th  day  of  May, 
ill    the    year   of   our    Lord   one    thousand    eight    hundred    and 

thirty-seven. 

"  T.  M.  Wilson  (L.  S.) 

**J.  Wbbb(L.  S.") 

The  warrant  of  commitment  was  in  the  form  given  in  Bum's 
Justice  (title  Distress,  G.),  referring  to  the  order,  but  not  stating 
on  the  face  of  it  that  there  was  any  complaint  in  writing,  or  that 
the  witnesses  were  examined  on  oath ;  and  after  the  plaintiff's 
commitment,  he  had  been  brought  up  by  habeas  corpus  before 
Patteson,  J.,  at  Chambers,  and  discharged  from  custody,  on  the 
ground  that  the  warrant  was  defective  in  these  respects.     It  was 
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now  contended  for  the  plaintiff,  first,  that  the  defendants  had  no  Costsr 
jurisdiction  in  the  case  under  the  11  Geo.  II.  c.  19,  s.  4,  it  being  a  wiiioK. 
question  of  disputed  title  to  the  premises  ;  and,  secondly,  that  the 
commitment,  by  reason  of  the  defects  above  stated,  was  not  suf- 
ficient to  authorize  the  imprisonment  of  the  plaintiff.  The  learned 
Judge,  however,  was  of  opinion  that  the  defendants  had  juris- 
diction ;  and  as  to  the  latter  objection,  that  the  order  was  valid, 
and  that  the  commitment  was  sufficient,  inasmuch  as  it  referred 
to  the  order,  which  was  thereby  embodied  in  it :  and,  under  his 
direction,  a  verdict  was  found  for  the  defendants. 

Piatt  now  moved  for  a  new  trial,  on  the  ground  of  misdirection. 
First,  the  justices  had  no  jurisdiction  in  this  case.  They  could  not 
try  conflicting  titles ;  it  is  only  when  there  is  no  doubt  who  is  the 
landlord  in  fact,  that  they  *have  authority  to  adjudicate  under  the  [  *•*!*  ] 
statute.  Secondly,  the  warrant  of  commitment  was  essentially 
bad,  for  want  of  any  statement  of  the  facts  which  were  necessary, 
by  the  express  words  of  the  statute,  to  give  the  justices  jurisdiction, 
viz.,  that  there  was  a  complaint  in  writing,  and  that  the  witnesses 
were  examined  on  oath.  The  order  itself  is  also  defective,  inas- 
much as  it  does  not  state  in  what  manner  the  value  of  the  goods, 
(which  must  be  unde^  60?.),  was  inquired  into  and  ascertained. 
The  justices  are  bound,  by  the  terms  of  the  statute,  to  inquire  into 
the  value  ''in  like  manner"  as  they  examine  into  the  fact  of  the 
fraudulent  removal — that  is,  upon  oath  ;  but  it  is  consistent  with 
the  order  that  they  did  not  do  so ;  and  unless  that  be  done,  the 
justices  might  give  themselves  jurisdiction  whatever  were  the  value. 

(Lord  Abinoeb,  G.  B.  :  The  order  states  the  fact  of  the  value  not 
exceeding  501.,  as  part  of  the  charge;  it  then  states  that  they 
examined  all  proper  witnesses  on  oath  as  to  the  truth  of  the  charge, 
of  which  the  value  of  the  goods  being  under  201.  is  part.) 

It  is  rather  matter  defining  the  jurisdiction,  than  part  of  the 
charge. 

(Parke,  B.  :  They  find  that  the  plaintiff  is  guilty  of  removing 
goods  of  a  value  not  exceeding  501.,  to  defraud  his  landlord.) 

The  inquiry  into  the  value  is  a  distinct  matter  from  the  investiga- 
tion into  the  facts  of  the  removal. 
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Fr-b. 


COBTEB 

V. 

Wilson. 


Per  Curiam  : 

It  is  a  matter  for  the  determination  of  the  justices  whether  the 
removal  was  bond  fide  or  fraudulent.  It  is  essential  to  give  them 
jurisdiction,  that  the  value  of  the  goods  should  not  exceed  50/., 
that  there  should  be  a  complaint  in  writing,  and  that  the  examina- 
tion should  be  upon  oath;  all  the  rest  is  for  their  judgment :  they 
may  come  to  a  wrong  conclusion,  but  it  is  matter  for  their  judg- 
ment. As  to  the  other  objection,  the  order  is  perfectly  good,  and 
the  commitment  refers  to  the  order,  and  therefore  incorporates  it. 

Hide  refused. 


1838. 

Exch.  of 
Pleat, 

[418] 


WEST  V.  SMALLWOOD(l). 

(3  Meeson  &  Welsby,  418—422 ;    S.  C.  7  L.  J.  (N.  S.)  Ex.  144;  2  Jur.  328; 

6  Dowl.  P.  C.  580). 

Where  a  party  lays  a  complaint  before  a  magistrate  on  a  subject-matter 
over  which  he  has  a  general  jurisdiction,  and  the  magistrate  grants  a 
warrant,  upon  which  the  party  charged  is  arrested,  the  party  laying  the 
complaint  is  not  liable  as  a  trespasser,  although  the  particular  case  be  one 
in  which  the  magistrate  had  no  authority  to  act. 

The  complainant  having  accompanied  the  constable  charged  with  the 
execution  of  the  warrant,  and  pointed  out  to  him  the  pereou  to  be  arrested : 
Held,  that  this  was  evidence  to  go  to  the  jury  of  a  participation  in  the  arrest. 

Trespass  for  assault  and  false  imprisonment.  Plea — the  general 
issue. 

At  the  trial  before  Lord  Abinoeb,  G.  B.,  at  the  Middlesex  Sittings 
after  Hilary  Term,  it  appeared  that  the  plaintiff  was  a  builder, 
and  had  been  employed  by  the  defendant  to  build  some  houses 
for  him  under  a  specific  contract.  Whilst  the  work  was  going 
on,  a  dispute  arose  between  the  plaintiff  and  defendant,  and  the 
plaintiff  in  consequence  discontinued  the  work,  upon  which  the 
defendant  went  before  a  magistrate,  and  laid  an  information 
against  him  under  the  Master  and  Servant's  Act,  4  Geo.  lY. 
c.  84,  s.  3  (2).  The  magistrate  having  granted  a  warrant,  the  defen- 
dant accompanied  the  constable  who  had  the  execution  of  it,  and 
pointed  out  the  plaintiff  to  him.  Upon  being  brought  before  the 
magistrate,  the  complaint  was  heard  and  dismissed.  Lord 
Abinger,  C.  B.,  was  of  opinion  that  the  action  was  misconceived, 
and  should  have  been  in  case ;  and  thought  that  the  evidence  of 
interference  in  the  arrest  by  the  defendant  was  too  slight  to  make 


(1)  Cited  by  Willes,  J.  in  Austin  v. 
Bawling  (1870)  L.   R.  5  0.  P.   534, 


539,  39  L.  J.  0.  P.  260,  263.— R.  C. 
(2)  Bep.  38  &  39  Vict.  c.  86,  s.  17. 
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him  a  trespasser;  and  the  plaintiflf's  counsel  not  having  pressed        West 
his  lordship  to  lay  that  question   before  the  jury,  the  plaintiff  small  wood. 
was  nonsuited. 

Kelly  now  moved  to  set  that  nonsuit  aside,  and  for  a  new 
trial: 

It  is  conceded,  that  when  an  information  is  laid  *before  a  [  •419  ] 
magistrate  in  a  case  over  which  he  has  jurisdiction,  and  the 
magistrate  grants  a  valid  and  legal  warrant,  on  which  the  party 
is  apprehended,  the  party  cannot  bring  trespass,  but  must  sue 
in  ase.  In  such  case  the  magistrate  is  bound  to  issue  bis  war- 
rant, and  is  not  a  trespasser,  because  he  is  acting  within  his 
jurisdiction ;  nor  is  the  o£Scer  a  trespasser,  because  he  acts  under 
the  warrant.  But  that  rule  only  applies  to  a  case  where  the 
magistrate  has  jurisdiction.  If  a  complaint  be  made,  and  the 
magistrate  be  put  in  motion  by  the  party  complaining,  in  a 
matter  over  which  he  has  no  jurisdiction,  he  is  a  trespasser, 
and  all  who  act  with  or  under  him  are  trespassers  also,  because 
in  trespass  there  is  no  distinction  between  principals  and  acces- 
saries. There  is  perhaps  no  decision  in  point  on  this  particular 
statute,  but  the  case  of  Moravia  v.  Sloper  (i)  may  be  applied  by 
analogy.  It  was  there  held,  that  when  a  party  pleads  a  justifica- 
tion under  the  process  of  an  inferior  Court,  he  must  show  that 
the  cause  of  action  arose  within  the  jurisdiction  of  that  Court.  In 
Rafael  v.  Verelet  (2),  where  the  defendant  had  made  a  complaint  to 
a  sovereign  prince  in  India,  who  had  in  consequence  imprisoned 
the  plaintiff,  it  was  held  that  trespass  was  maintainable. 

(LoBD  Abinoer,  C.  B.  :  I  do  not  see  in  what  way  the  defendant 
can  be  a  trespasser.  He  goes  to  a  magistrate,  and  calls  upon  him 
to  exercise  his  judgment,  and  though  the  magistrate,  if  he  exceeds 
his  authority,  may  be  liable  as  a  trespasser,  the  party  who  lays 
the  complaint  is  not. 

Aldbrson,  B.  :  The  complainant  has  nothing  to  do  with  the 
assumption  of  jurisdiction  by  the  magistrate. 

Lord  Abinoer,  C.  B.  :  The  party  does  no  more  than  lay  the 
facts  before  the  magistrate,  who  exercises  his  discretion  judicially 
in  granting  a  warrant.     This  distinguishes  it  from  the  case  of 

(1)  WiUee.  30.  (2)  Sir  W.  Black.  983,  1056. 
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West        a  sheriflf,  who  is  put  in  motion  ♦by  the  party,  as  he  does  not 

Smallwood.  act  judicially;  but  in  this  case  the  defendant  does  not  put  the 

[  'i-io  ]       magistrate  in  motion ;  he  applies  to  a  magistrate  having  a  general 

jurisdiction  over  the  subject-matter,  and  makes  his  complaint,  and 

the  magistrate  acts  upon  it  or  not,  at  his  discretion. 

Aldbrson,  B.  :  In  Rafael  v.  Verelet,  Lord  Chief  Justice  De  Gret 
says  (1),  ''  I  consider  the  Nabob  as  not  being  the  actor  in  this  case  ; 
but  the  act  to  be  done  in  point  of  law  by  those  who  procured 
or  commanded  it,  and  in  them  it  doubtless  is  a  trespass ;  "  so  that 
he  considers  the  Nabob  not  as  the  actor.) 

There  is  another  ground  upon  which  the  case  ought  to  have  gone 
to  the  jury,  because  here  the  defendant  acted  personally  in  the 
arrest,  and  pointed  out  the  plaintiff  to  the  constable.  Hardy  v. 
Ryle  (2)  and  Lancaster  v.  Greaves  (3)  are  authorities  to  show  that 
the  statute  4  Geo.  IV.  c.  84,  gives  the  magistrate  authority  only  in 
cases  where  the  relation  of  master  and  servant  exists,  and  does  not 
extend  to  such  a  case  as  the  present.  The  magistrate,  therefore, 
had  no  right  to  grant  a  warrant,  unless  he  was  clearly  satisfied  that 
the  relation  of  master  and  servant  existed.  The  onm  of  justifying 
the  participation  by  the  defendant  in  making  the  arrest  lies  on  the 
defendant,  and  the  plaintiff  may  maintain  the  action  without  pro- 
ducing the  warrant :  Holroyd  v.  Doncaster  (4),  Elsee  v.  Smith  (5). 

Lord  Abinger,  C.  B.  : 

I  retain  the  opinion  which  I  expressed  at  the  trial.  Where 
a  magistrate  has  a  general  jurisdiction  over  the  subject  matter, 
and  a  party  comes  before  him  and  prefers  a  complaint,  upon  which 
the  magistrate  makes  a  mistake  in  thinking  it  a  case  within  his 
authority,  and  grants  a  warrant  which  is  not  justifiable  in  point  of 
[  *42i  ]  law,  the  party  complaining  is  not  liable  as  a  trespasser,  *but  the 
only  remedy  against  him  is  by  an  action  upon  the  case,  if  he  has 
acted  maliciously.  The  magistrate  acting  without  any  jurisdiction 
at  all  is  liable  as  a  trespasser  in  many  cases,  but  this  liability  does 
not  extend  to  the  constable,  who  acts  under  a  warrant,  and  the 
statute  24  Geo.  II.  c.  44,  was  passed  with  this  very  object  of  pro- 
tecting such  officers.    As  to  the  other  part  of  the  case,  I  do  not  deny 

(1)  Sir  W.  Black.  1058.  Moore,  441). 

(2)  9  B.  &  C.  603.  (5)  24  E.  E.  639  (1  Dowl.  &  Ey.  97 ; 

(3)  9  B.  &  C.  628.  2  Chitty,  304). 

(4)  28  E.  B.  672  (3  Bing.  492;  11 
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that  the  fact  of  the  defendant's  presence  when  the  plaintiff  was        Wbst 
taken,  and  his  pointing  him  out  to  the  constable,  might  make    smallwood. 
it  a  case  to  go  to  the  jury,  but  that  was  not  pressed  on  the  part 
of  the  plaintiff. 

BOLLAND,  B. : 

I  am  of  the  same  opinion,  and  for  the  same  reasons.  With 
regard  to  the  case  of  the  sheriff,  that  is  clearly  distinguishable 
from  the  present,  because  the  party  puts  the  sheriff  in  motion,  and 
the  latter  acts  in  obedience  to  him.  In  the  case  of  an  act  done  by 
a  magistrate,  the  complainant  does  no  more  than  lay  before  a 
Court  of  competent  jurisdiction  the  grounds  on  which  he  seeks 
redress,  and  the  magistrate,  erroneously  thinking  that  he  has 
authority,  grants  a  warrant.  As  to  the  subsequent  conduct  of  the 
defendant,  all  he  does  is  to  point  the  plaintiff  out  to  the  constable 
as  the  person  named  in  the  warrant,  but  this  does  not  amount 
to  any  active  interference.  If  any  malice  could  be  shown,  it  might 
have  formed  the  ground  of  an  action  on  the  case. 

Aldebson,  B.  : 

As  to  the  first  point,  the  party  must  be  taken  to  have  merely  laid 
his  case  before  the  magistrate,  who  thereupon  granted  a  warrant 
adapted  to  the  complaint.  Then,  what  has  been  done  by  the 
defendant  to  make  him  liable  as  a  trespasser?  He  would  be  liable 
only  in  case,  if  he  was  actuated  in  what  he  did  by  malice.  Then 
comes  the  second  question  ;  and  I  agree  in  the  doctrine,  that  if  the 
defendant  took  an  active  part  with  the  constable  in  apprehending 
the  plaintiff,  he  must  have  failed  *on  the  state  of  these  pleadings,  [  *422  ] 
because  it  would  have  been  incumbent  on  him  to  show  that  he  had 
a  right  so  to  do,  which  he  could  only  have  done  under  a  special 
plea,  and  could  not  do  under  the  general  issue.  But  all  that  the 
defendant  did  in  this  instance,  was  to  point  out  to  the  constable 
the  party  who  was  to  be  arrested.  And  though  undoubtedly  that 
was  evidence  for  the  jury,  yet  where  counsel  submits  to  the  view 
taken  of  the  evidence  by  the  Judge  at  Nisi  Prius,  and  does  not 
claim  to  have  it  left  to  the  jury,  I  think  we  ought  not  to  interfere. 

Rule  refused. 
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1838.  BRADLEY  v.  HOLDSWORTH. 

ExcK  of       (3  Meeson  &  Welsby,  422—424  ;  S.  C.  1  H.  &  H.  156 ;  7  L.  J.  (N.  S.)  Ex.  153.) 

J.        *  By  a  Railway  Act,  it  was  declared  that  the  shares  in  the  undertaking, 

'-         -^  or  the  joint  stock  and  fund  of  the  Company,  should  to  all  intents  and  pur- 

poses bo  deemed  personal  estate,  and  be  transmissible  as  such,  and  should 
not  be  of  the  nature  of  real  property  :  Held,  that  the  shares  of  individual 
proprietors  were  not  an  interest  in  land,  and  therefore  might  be  sold  by  a 
verbal  contract. 

And  semhh,  this  would  have  been  so  even  if  the  Act  had  contained  no 
such  clause. 

Assumpsit.  The  first  count  was  on  a  special  contract  for  the 
sale  and  delivery  by  the  plaintiff  to  the  defendant  of  certain  shares 
in  the  London  and  Birmingham  Railway  Company;  there  were 
also  counts  for  money  had  and  received,  and  on  an  account  stated. 
The  defendant  pleaded,  (amongst  other  things),  fourthly,  that  the 
agreement  in  the  declaration  mentioned  was  and  is  an  agreement 
respecting  an  interest  in  land,  and  that  there  was  not  any  note 
or  memorandum  in  writing  of  the  said  agreement  pursuant  to  the 
statute.  To  this  plea  the  plaintiff  replied,  that  the  agreement  was 
not  respecting  an  interest  in  land,  and  that  there  was  a  memo- 
randum in  writing,  &c. ;  concluding  to  the  country ;  on  which 
issue  was  joined.  At  the  trial  before  Coleridge,  J.,  at  the  last 
Liverpool  Assizes,  the  plaintiff  proved  a  verbal  contract  with  the 
defendant  for  the  sale  of  shares  in  the  London  and  Birmingham 
Railway,  and  the  breach  of  it ;  but  it  was  contended  for  the  defen- 
dant, that  notwithstanding  the  provisions  of  the  Act  incorporating 
[  ♦423]  the  Railway  Company,  *3  &  4  Will.  IV.  c.  xxxvi.,  s.  166  (i),  the 
shares  constituted  an  interest  in  land,  and  could  not  therefore  be 
transferred  without  a  note  in  writing  of  the  contract,  under  the  4th 
section  of  the  Statute  of  Frauds.  The  learned  Judge  reserved  the 
point,  and  the  plaintiff  had  a  verdict  for  439?.,  leave  being  reserved 
to  the  defendant  to  move  to  enter  a  verdict  for  him  on  the  fourth  issue. 

Alexander  now  moved  accordingly  : 

These  shares  constituted  an  interest  in  land  within  the  meaning 
of  the  Statute* of  Frauds.  In  the  case  of  Rex  v.  Hull  Dock  Com- 
pany  (2),  it  was  decided  that  lands  purchased  by  that  company^ 

(1)  Which    declares,   that   all   the  deemed  to  be  of  the  nature  of  real 

shai^BS  in  the  said  undertaking,  or  the  property.     (See  s.  7  of  the  Companiee 

joint  stock  or  fund  of  the  company,  Qauses  Consolidation  Act)  1845, 8  Vict, 

shall  to  aU  intents  and  purposes  be  c.  17. — B.  C). 
deemed  personal  estate,  and  be  trans-         (2)  1  T.  B.  219. 
miesible  as  such,  and  shall  not  be 
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and  converted  into  a  dock,  were  rateable  to  the  poor,  notwith- 
standing a  clause  in  the  Act  of  Parliament,  that  the  shares  of  the 
proprietors  should  be  considered  as  personal  property. 

(Lord  Abinoer,  C.  B.  :  That  was  a  rate  on  the  property  in 
the  hands  of  the  company,  not  on  the  share  of  any  individual 
proprietor. 

Pares,  B.  :  No  doubt  the  company  are  seised  of  real  property, 
as  well  as  possessed  of  a  great  deal  of  personal  property ;  but  the 
interest  of  each  individual  shareholder  is  a  share  of  the  net  produce 
of  both,  when  brought  into  one  fund.) 

Shares  in  the  Vauxhall  Bridge  Company  have  been  held  not  to  be 
within  the  reputed  ownership  clause  of  the  Bankrupt  Act,  21  Jac.  I. 
c.  19,  s.  11,  because  the  funds  of  the  company  were  issuing  out 
of  real  estate  :  Ex  parte  VauxhaU  Bridge  Company  (i).  He  referred 
also  to  Ex  parte  Lancaster  Canal  Company  (2). 

(Alderson,  B.  :  All  the  cases  were  under  review  in  Bligh  v. 
Brent  (3),  where  the  question  was  as  to  shares  in  the  Chelsea 
Waterworks  *Company.  That  was  a  stronger  case  than  the 
present,  because  there  was  no  clause  of  this  kmd  in  the  Act  of 
Parliament,  and  yet  the  shares  were  held  personal  property.) 

Lord  Abdjobr,  C.  B.  : 

I  think  there  is  nothing  which  can  authorize  us  to  say  that  these 
shares  are  an  interest  in  land.  The  Act  of  Parliament  declares 
them  to  be  personal  property  to  all  intents  and  purposes;  your 
argument  is,  that  for  one  purpose  they  are  real  property. 

Parke,  B.  : 

I  have  no  doubt  whatever  that  the  shares  of  the  proprietors, 
as  individuals,  are  personalty ;  they  consist  of  nothing  more  than 
a  right  to  have  a  share  of  the  net  produce  of  all  the  property 
of  the  company. 

Alderson,  B.  : 

I  conceive  that  all  the  shareholders  would  take  even  without 
such  a  clause. 


Bradley 

r. 
Holds- 
worth. 


BoLLAND,  B.,  concurred. 

(1)  IGlyn.  &J.  101. 

(2)  1  M.  &  B.  94. 


Rule  refused. 
(3)  2  Y.  &  C.  268. 


[  ^424  ] 


672  1888.    EX.     8  MEE.  &  W.  488.  [b.r. 

1838.  CHILD  V.  MARSH  (1). 

Exch.  of         (3  Meeson  &  Welsby,  433;  S.  C.  7  L.  J.  (N.  S.)  Ex.  197  ;  6  Dowl.  P.  C.  576.) 

Pleas, 

-  A  defendant  seeking  to  set  aside  the  service  of  a  writ  of  siunmons  for 

'-        ^  irregularity,  must  apply  within  the  time  limited  for  appearance. 

JBriT  showed  cause  against  a  rule  which  had  been  obtained  for 
setting  aside  the  service  of  the  writ  of  summons  in  this  cause, 
for  irregularity.  The  alleged  irregularity  was,  that  the  defendant, 
being  stated  in  the  writ  as  resident  in  the  county  of  Worcester,  was 
served  within  the  city  of  Worcester,  in  which  he  actually  resided. 
He  objected  that  the  application  was  too  late.  The  writ  was 
served  on  the  21st  of  April ;  on  the  28th  an  appearance  was  entered 
for  the  defendant ;  on  the  30th  the  present  rule  was  obtained.  The 
application  ought  to  have  been  made  within  the  time  limited  for 
appearance  :  Tyler  v.  Green  (2),  Edwards  v.  Collins  (a). 

Pabke,  B.  : 

That  gives  quite  time  enough  for  the  application  in  ordinary 
cases.  On  the  authority  of  those  cases,  we  think  the  defendant 
was  too  late ;  and  it  seems  to  me  that  they  put  a  very  reasonable 
interpretation  on  the  rule  of  Court. 

W.  H.  Watson  in  support  of  the  rule. 

Rule  discharged^  with  costs. 


1838.  M'KINNELL  v.  E0BIN80N  (4). 

j^,of       (3  Meeson  &  Welsby,  434—442 ;  S.  C.  1  H.  &  H.  146 ;  7  L.  J.  (N.  S.)  Ex.  149 ; 
Pleat,  2  Jur.  695.) 

t        J  Money  lent  for  the  purpose  of  gaming,  and  of  playing  with  at  an  illegal 

game,  such  as  hazard,  cannot  be  recovered  back. 

Assumpsit.     The  second  and    third   counts  of  the  declaration 

were  in  indebitatus  assumpsit  for  money  lent,  and  for  money  found 

to  be  due  upon  an  account  stated.     To  these  counts  the  defendant 

pleaded,  that  the  said  sum  of  80Z.  in  the  second  count  mentioned, 

r  ♦iss  ]      was  borrowed  *by  the  defendant,  as  the  plaintiff  then  well  knew, 

(1)  See  now  R.  S.  0.  Ord.  xii.,  r.  30,  213,  217,  35  L.  J.  Ex.  134,  135,  136. 
and  Ord.  Ixx.,  r.  2.  Referred    to     and    distinguished    in 

(2)  3  Dowl.  P.  0.  439.  judgment  of  the  Court  delivered  by 

(3)  5  Dowl.  P.  C.  228.  Blackbuen,    J.,     Waugh    v.    Morris 

(4)  Cited  and  followed  in  judgments  (1873),  L.   R  8  Q.  B.  202,   207,   42 
in  Pearce  v.  Brooks  (1866)  L.  R.  1  Ex.  L.  J.  Q,  B.  57,  62.— R.  C. 
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and  was  knowingly  lent  by  the  plaintifT  to  the  defendant,  in  a  M'Kinnell 
certain  common  gambling  room,  in  and  parcel  of  a  certain  mes-  robinsox. 
suage  and  premises,  for  the  purpose  of  the  defendant's  illegally 
playing  and  gaming  therewith,  at  and  in  the  said  gambling  room, 
at  a  certain  illegal  game,  to  wit,  the  game  of  -hazard,  contrary 
to  the  statute  in  such  case  made  and  provided;  and  that  the 
account  in  the  last  count  mentioned  was  had  and  stated  of  and 
concerning  the  said  sum  of  80Z.  in  the  second  count  mentioned,  also 
borrowed  and  lent  as  aforesaid,  and  for  and  in  respect  of  no  other 
debts  or  monies  whatever.    Verification. 

Demurrer,  assigning  for  cause,  that  the  several  matters  in  the 
last  plea  pleaded  and  set  forth  afford  no  answer  to  the  second  and 
last  counts,  inasmuch  as  money  lent  for  the  purpose  of  gaming 
with,  as  in  the  last  plea  mentioned,  and  money  found  to  be  due  on 
an  account  stated  respecting  money  so  lent,  is  recoverable  by  action 
at  law. 

Crompton  in  support  of  the  demurrer  : 

It  has  been  settled  that  it  is  no  defence  to  an  action  for  money 
lent,  that  it  was  lent  for  the  purposes  of  gaming,  and  that  the 
statute  9  Anne,  c.  16,  does  not  avoid  parol  contracts,  but  only  the 
securities  given  for  money  knowingly  lent  for  the  purposes  of 
gaming.  In  Batjeau  v.  Walmsley  (i),  the  plaintiff  having  won  all 
the  defendant's  ready  money  at  tossing  for  five  guineas  a  time, 
lent  him  ten  guineas  at  a  time,  and  won  it,  till  the  defendant  had 
borrowed  120  guineas :  and  it  was  held,  in  an  action  for  money 
lent,  that  this  was  not  a  case  within  the  statute  9  Anne,  c.  14. 
That  statute  enacts  (section  1),  that  "  all  notes,  bills,  bonds,  judg- 
ments, mortgages,  or  other  securities  or  conveyances  whatsoever, 
given,  granted,  drawn,  entered  into,  or  executed  *by  any  person  or  [  •^se  ] 
persons  whatsoever,  where  the  whole  or  any  part  of  the  considera- 
tion of  such  conveyances  or  securities  shall  be  for  any  money, 
or  other  valuable  thing  whatsoever,  won  by  gaming  at  cards,  dice, 
tables,  tennis,  bowles,  or  other  games  whatsoever,  or  by  betting  on 
the  sides  or  hands  of  such  as  do  game  at  any  of  the  games  afore- 
said, or  for  the  reimbursing  or  repaying  any  money  knowingly  lent 
or  advanced  for  such  gaming  or  betting  as  aforesaid,  or  lent  and 
advanced  at  the  time  and  place  of  such  play,  to  any  person  or 
persons  so  gaming  or  betting  as  aforesaid,  or  that  shall,  during 
such  play,  so  play  or  bet,  shall  be  wholly  void."     And  in  Robinson 

(1)  2  Str.  1249. 
B.R. — VOL.  XLIX.  48 
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M'KiNKELL  V.  Bland  {\)y  Lord  Mansfield  says:  "As  to  the  money  lent,  the 
KoBiNsoK.  sense  of  the  Legislature  seems  to  me  to  be  agreeable  to  the  cases 
that  have  been  cited.  The  Act  of  16  Car.  IL  c.  7,  s.  8,  does  not 
meddle  with  money  lent  at  play.  But  as  to  money  lost,  and  not 
paid  down  at  the  time  of  losing  it,  it  says,  *  That  the  loser  shall 
not  be  compellable  to  make  it  good  ;  but  the  contract  and  contracts 
for  the  same  and  for  every  part  thereof,  and  all  securities,  shall 
be  utterly  void,*  &c.  The  words,  *  contract  and  contracts  for  the 
same,'  are  not  in  9  Anne,  and  I  dare  say  designedly  left  out." 
And  WiLMOT,  J.,  says  :  ''As  to  the  money  lent,  the  cases  that  have 
been  cited  are  in  point  that  it  is  recoverable.  But  if  there  were 
none,  yet  I  should  be  clear  that  the  plaintiff  may  maintain  an 
action  for  that."  In  that  case  there  was  a  security  given  also,  and 
WiLMOT,  J.,  adds,  "  The  contract  may  certainly  be  good,  though 
the  security  be  void."  So  in  AlcinWook  v.  Hall  (2),  it  was  held 
that  an  action  lay,  where  money  had  been  lost  by  the  defendant  on 
a  bet  upon  a  horse  race,  which  had  been  paid  by  the  plaintiff  at 
the  defendant's  request.  And  in  WettenhaU  v.  Wood  (2)  it  was 
[  *i^l  ]  ruled  by  Lord  Kbnyon  that  money  *lent  to  play  with,  without  any 
security,  was  recoverable  in  assumpsit.  Lord  Kenyon  was  clearly 
of  opinion  that  it  was  recoverable,  "  for  that  the  stat.  9  Anne,  c.  14, 
only  avoided  securities  for  money  lent  to  play  with,  and  did  not 
extend  to  cases  of  mere  loans  without  any  security  taken."  The 
case  of  Young  v.  Moore  (4),  where  the  defendant,  who  had  been 
arrested  for  money  won  at  play,  was  discharged  out  of  custody  on 
entering  a  common  appearance,  does  not  affect  the  question,  that 
being  the  case  of  money  lost  at  play.  All  the  cases  show  that  the 
money  being  lent  for  the  purpose  of  playing  with,  or  of  paying 
losses  at  play,  does  not  prevent  a  contract  to  repay  the  loan  from 
arising. 

Wightman,  contra: 

This  plea  states  that  the  money  was  knowingly  lent  by  the 
plaintiff  to  the  defendant  in  a  common  gambling  room,  in  and 
part  of  a  certain  messuage  and  premises,  for  the  purpose  of  the 
defendant  illegally  playing  and  gaming  therewith,  at  and  in  the 
said  gambling  room,  at  a  certain  illegal  game,  to  wit,  the  game 
of  hazard;  so  that  the  demurrer  admits,  that  the  money  was 
expressly  lent  for  the  purpose  of  playing  at  hazard.    In  all  the 

(1)  2  Burr.  1077  ;  1  W.  BL  260.  (3)  1  Esp.  18. 

(2)  2  Wils.  309.  (4)  2  Wils.  67. 


VOL.  XLix.]       1888.     EX.     8  MEE.  &  W.  437—488.  C75 

cases  which  have  been  cited,  it  was  hardly  brought  to  ihe  attention  M'Kinnell 
of  the  Court,  that  the  party  must  recover  through  the  medium  robinson. 
of  an  illegal  transaction.  All  the  subsequent  cases  proceeded  upon 
the  authority  of  Robinson  v.  Bland,  where  it  does  not  appear  that 
the  money  was  lent  to  play  at  an  illegal  game,  but  the  contrary, 
for  the  act  of  gaming  was  not  illegal  in  France,  where  the  money 
was  lent ;  and  it  was  said  that  it  might  have  been  a  very  meri- 
torious act,  as  Sir  John  Bland,  being  in  a  foreign  country,  might 
very  naturally  have  been  distressed,  under  his  then  situation 
amongst*  foreigners,  for  want  of  ready  money,  or  knowing  how 
to  procure  it.     But  here  this  game  is  altogether  *illegal.  [  •438  ] 

(Lord  Abinoeb,  C.  B.  :  How  do  you  show  it  to  be  illegal  ?) 

It  is  a  game  prohibited  by  the  stat.  16  Car.  II.  c.  7  (i).  The  second 
section  of  that  statute  enacts,  that  if  any  person  shall  by  fraud, 
shift,  cousenage,  circumvention,  deceit,  or  unlawful  device,  or 
ill-practice  whatsoever,  in  playing  at  or  with  cards,  dice,  tables,  &c., 
win  any  money,  every  person  so  offending  shall  forfeit  treble  the 
value  of  the  money  so  won. 

(Aldebson,  B.  :  The  game  of  hazard  is  expressly  mentioned 
in  the  12  Geo.  II.  c.  28.  The  first  section  recites  the  former 
statutes;  and  the  second  declares,  that  the  games  of  the  ace 
of  hearts,  pharaoh,  basset,  and  hazard,  are,  and  are  thereby 
declared  to  be,  games  or  lotteries  by  cards  or  dice  within  the 
meaning  of  the  before  recited  Acts  ;  and  that  every  person  keeping 
or  maintaining  the  said  games  shall  be  subject  to  the  penalties 
inflicted  by  that  Act  upon  any  person  who  should  set  up,  erect, 
continue,  or  keep  any  of  the  games  or  lotteries  in  that  Act  men- 
tioned. And  the  third  section  prohibits  the  playing  at  those  games 
under  a  penalty  of  50i. 

BoLLAND,^  B. :  The  statute  16  Car.  II.  c.  7  (i),  does  not  make  it 
illegal  to  play  at  games  with  cards  or  dice ;  it  only  makes  cheating 
at  those  games  illegal. 

Parke,  B.  :  The  stat.  18  Geo.  II.  c.  84,  appears  to  make  it 
illegal  to  play  at  any  game  with  cards  or  dice.  The  second^  section 
enacts,  '*  that  if  any  person  or  persoi^l  whatsoever  shall  play  at 
the  game  of  roulet,  otherwise  roly-poly,  or  at  any  game  or  games 

(1)  Bepealed  by  the  Gaming  Act,  see  The  Gaming  Act,  1892  (55  &  56 
1845  (8  &  9  Vict,  c.  109,  s.  15).    But      Vict.  c.  9).— E.  C. 

48—2 
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M'KiNKELL    with  cards  or  dice  already  prohibited  by  law,  every  such  person  so 
Robinson,     offending  shall  incur  the  penalties  "  directed  by  the  stat.  12  Geo.  II. 

c.  28.     This  is  money  lent   to  a  man  to  enable  him  to  do  an 

illegal  act.) 

All  that  the  defendant  has  to  show  is,  that  hazard  is  an  illegal 
game,  and  it  is  quite  clear  that  it  is  so.  All  the  text  writers  have 
fallen  into  the  error  that  Robinson  v.  Bland  decided  that  money 
lent  to  -play  with,  though  at  an  illegal  game,  could  be  recovered 
back ;  but  it  decided  no  such  thing. 

[  •iso  ]  (Lord  *Abinobr,  C.  B.  :  Have  you  looked  at  Cannan  v.  Bryce  (i), 

which  was  decided  by  Lord  Chief  Justice  Abbott,  and  the  Court  of 
King's  Bench?) 

Yes.  It  was  there  held,  that  money  lent,  and  applied  by  the 
borrower,  for  the  express  purpose  of  settling  losses  on  illegal  stock- 
jobbing transactions,  to  whicli  the  lender  was  no  party,  but  knew 
the  purposes  to  which  the  money  was  to  be  applied,  could  not  be 
recovered  back  by  him:  that  as  the  Act  of  Parliament  had 
prohibited  the  transaction,  the  contract  whereby  it  was  to  be 
carried  into  effect  was  illegal.  He  also  cited  Clayton  v.  Dilly  (2), 
and  Hastelow  v.  Jackson  (3). 

Cromptony  in  reply : 

The  statutes  which  have  been  referred  to  do  not  make  it  illegal 
in  two  individuals  to  play  at  hazard ;  it  is  only  playing  at  public 
gaming  tables  that  is  prohibited  by  them.  There  are  two  classes 
of  enactments.  The  statutes  which  regulate  private  gaming,  and 
which  alone  are  applicable  to  this  case,  are  the  16  Car.  II.  c.  7, 
and  the  9  Anne,  c.  14.  The  other  class  was  to  prevent  the  setting 
up  lotteries  and  gaming  tables.  In  the  old  statute  of  88  Hen.  MLIL 
c.  7,  s.  11,  a  penalty  of  6s.  6d,  is  imposed  upon  persons  maintain- 
ing a  house  for  unlawful  gaming.  Then  comes  the  9  Anne,  c.  14, 
which  was  followed  by  the  12  Geo.  II.  c.  28,  which  recites  the 
10  &  11  Will.  III.  c.  17,  9  Anne,  c.  6,  and  other  Acts,  which 
have  relation  only  to' public  lotteries  and  gaming  tables.  If  the 
12  Geo.  IL  was  intended  to  apply  to  the  9  Anne,  c.  14,  it  is  extra- 
ordinary that  it  is  not  recited  in  it.  The  third  section  of  that  Act 
depends  upon  the  iBrst.  *The  former  enacts,  that  all  and  every 
person  and  persons  who  shall  be  adventurers  in  any  of  the  said 

(1)  22  B.  R  342  (3  B.  &  Aid.  179).  (3)  32  B.  B.  369  (8  B.  &  C.  221). 

(2)  4  Taunt.  165. 
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games,  lottery  or  lotteries,  sale  or  sales,  or  shall  play,  set  at  stake    M'Kinnell 
or  punt  at^either  of  the  said  games  of  the  ace  of  hearts,  pharaoh,     bobinsok. 
basset,  and  hazard,  shall  forfeit  *th6  sum  of  501. ;  that  is,  if  they       [  •uo  ] 
play  at  such  games  at  such  tables  as  are  mentioned  in  the  first 
section,  which  are  public  gaming  tables.     If  this  plea  had  shown 
that  the  transaction  took  place  at  a  common  gaming  table,  it  might 
have  been  an  answer. 

(Lord  Abinoer,  C.  B.  :  The  exception  of  royal  palaces,  in  the 
11th  section,  shows  that  the  Act  extends  to  all  other  houses.) 

The  18  Geo.  II.  c.  84,  seems  to  point  to  the  two  distinct  classes  of 
cases.  The  9  Anne,  c.  14,  is  not  referred  to  in  the  two  first  clauses, 
which  relate  to  public  gaming  tables,  but  is  referred  to  and  recited 
in  the  third  section,  where  the  Act  proceeds  to  the  regulations 
of  both  public  and  private  gaming.  It  does  not  appear  upon  this 
plea  that  the  money  was  lent  to  play  with  at  a  common  gaming 
table,  which  it  is  submitted  it  ought  to  do,  to  show  that  it  was 
an  illegal  contract. 

(Aldbrson,  B.  :  In  Cannan  v.  Bryce,  Lord  Ch.  J.  Abbott  dis- 
tinguishes the  Stock  Jobbing  Act,  7  Geo.  II.  c.  8,  from  the  statute 
against  gaming  ;  and  says,  *'  for  the  latter  contains  no  prohibition 
against  the  payment  of  money  lost  at  play.") 

In  Pellecat  v.  Angell  (i),  it  was  held,  that  a  foreigner  selling  and 
delivering  goods  abroad  to  a  British  subject  might  recover  the 
price,  although  he  knew,  at  the  time  of  the  sale,  that  the  buyer 
intended  to  smuggle  them  into  this  country.  It  is  submitted  that 
this  game  is  not  an  illegal  one,  unless  it  is  played  at  some  public 
table,  and  that  that  ought  to  appear  on  the  plea.  The  defendant 
ought  to  show  that  it  is  a  game  which  is  positively  prohibited.  The 
statutes  which  prohibit  hazard  seem  only  to  apply  to  public  gaming, 
and  the  plea  does  not  make  this  out  to  have  been  of  that  nature. 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinoer,  C.  B.  (after  stating  the  pleadings) : 

As  the  plea  states,  that  the  money  for  which  the  action  is  brought,        [  441  ] 
was  lent  for  the  purpose  of  illegally  playing  and  gaming  therewith, 

(I)  41  E.  E.  723  (2  Cr.  M.  &  R.  311). 
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M'KiNNKLL  at  the  illegal  game  of  "  hazard,"  this  money  camiot  be  recovered 
RoBiiisox.  back,  on  the  principle,  not  for  the  first  time  laid  down,  but  fully 
settled,  in  the  case  of  Cannan  v.  Bryce  (i).  This  principle  is,  that 
the  repayment  of  money,  lent  for  the  express  purpose  of  accom- 
plishing an  illegal  object,  cannot  be  enforced ;  and  there  is  no 
doubt,  but  that  it  is  illegal  for  any  person  to  play  at  hazard,  by  the 
12  Geo.  II.  c.  28,  ss.  2  and  8,  and  18  Geo.  II.  c.  84,  s.  2,  which 
impose  a  penalty  of  50L  on  all  and  every  person  who  shall  play 
at  that  game.  But,  it  is  contended,  that  the  authorities  are  so 
strong  in  favour  of  the  maintenance  of  the  action,  that  we  ought 
not  to  decide  against  them.  Those  relied  upon  by  the  plaintiff  are 
the  cases  of  Baijeau  v.  Wahmley  (2),  Robinson  v.  Bland  (3),  and 
Wettenhall  v.  Wood  (4).  The  first  of  these  cases  was  decided  upon 
the  9  Anne,  c.  14  only.  The  action  was  not  for  money  lent  for  the 
purpose  of  playing  at  a  game  expressly  prohibited  by  the  statute 
12  Geo.  II.,  or  any  other  Act ;  but  for  money  lent  exceeding  10/. 
for  the  purpose  of  playing  with  it ;  and  the  propriety  of  the  decision, 
upon  the  construction  of  the  statute  of  Anne  itself,  may  well  be 
questioned,  as  there  is  much  weight  in  the  observation  made  in  the 
subsequent  case  of  Young  v.  Moore  (s),  that  as  the  statute  has  made 
all  securities  for  money  won  at  play  void,  a  foHiori,  all  parol  con- 
tracts of  that  sort  are  void.  In  Robinson  v.  Bland,  also,  the  money 
was  not  lent  to  play  with  at  an  illegal  game  ;  and  in  Wettenhall  v. 
Wood,  Lord  Kbnyon,  at  Nisi  Prius,  held  that  money  lent  to  play 
with  at  a  common  gambling  house  could  be  recovered  back,  his 
[  •442  ]  Lordship  adverting  only  to  the  statute  of  9  Anne,  c.  14,  *and  not 
having  in  view  the  provisions  of  12  Geo.  II.  and  18  Geo.  11.  by 
which  all  play  at  certain  games  is  prohibited,  and  they  who  play 
rendered  liable  to  penalties. 

The  case  of  Alcinbrook  v.  Hall  (6)  was  also  cited  for  the  plaintiff. 
It  was  an  action  for  a  sum  exceeding  10/.,  paid  by  the  plaintiff  for 
the  defendant,  for  a  lost  wager  at  a  horse-race,  and  is  like  the  case 
of  Barjeau  v.  Walmsley ;  it  was  held  that  it  was  recoverable  back, 
notwithstanding  the  statute  9th  Anne.  It  may  be  doubted,  since 
the  case  of  Cannan  v.  Bryce,  whether  this  case  would  now  be  sup- 
ported ;  at  any  rate,  the  present  differs  from  it,  as  all  play  whatever 
at  the  game  of  hazard  is  prohibited. 

We  therefore  think,  that  notwithstanding  these  authorities,  the 

(1)  22  K.  R.  342  (3  B.  &  Aid.  179).  (4)  1  Esp.  18. 

(2)  2  StT.  1249.  (5)  2  Wils.  67. 
(:<)  1  W.  Bl.  260  ;  2  Bu;t.  1077.                           (6)  2  Wils.  309. 
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money  lent  cannot  be  recovered;  for  it  is  lent  for  the  express    m*Kinnbll 
purpose  of  a  violation  of  the  law,  and  enabling  the  borrower  to  do     Robinson. 
a  prohibited  act;  and  the  principle  is  now  distinctly  laid  down 
in  the  case  above  cited,  and  may  be  considered  as  finally  settled, 
that  money  so  lent  cannot  be  recovered. 

Judgment  for  the  defendant. 


ELLIS  t;.  THOMPSON  and  KEBBEL(l).  ^• 

(3  Meeson  &  Welsby,  445—458 ;  8.  C.  1  H.  &  H.  131 ;  7  L.  J.  (N.  S.)  Ex.  185.)        Exch,  of 

Pleat, 
A.,  the  proprietor  of  a  lead  mine  called  the  Bog  Mine,  situate  near        r  ^^g  •. 

Shrewsbury,  sold  to  B.,  a  lead  merchant  in  London,  by  a  written  contract, 
"200  tons  of  Bog  Mine  lead,  at  22/.  per  ton,  deliverable  in  the  river 
Thames."  The  broker  who  made  the  contract  stated  at  the  time,  in  answer 
to  a  question  by  B.,  that  the  lead  was  ready  for  shipment.  A  few  days 
afterwards  B.  applied  to  the  broker  to  know  whether  A.  would  agree  to 
allow  the  freight  or  insurance  from  Gloucester  or  Liverpool,  to  which  A. 
agreed,  but  B.  subsequently  required  the  lead  to  be  delivered  in  London. 
It  appeared  that  Gloucester  and  Liverpool  were  the  usual  ports  of  ship- 
ment for  London  ;  but  the  Bog  Mine  lead  was  first  broughj^  by  barges  down 
the  Severn  from  Shrewsbury  to  Gloucester.  The  lead  was  delayed  a  con- 
siderable time  in  this  part  of  its  transit  by  the  lowness  of  the  water,  and 
when  it  arrived  in  London,  B.  refused  to  receive  it,  the  price  having  fallen 
considerably.  In  an  action  by  A.  against  B.  for  not  accepting  the  lead,  B. 
pleaded  that  the  plaintiff  was  not  ready  to  deliver  it  within  a  reasonable 
time,  on  which  issue  was  joined.  The  broker  stated  (in  addition  to  the 
above  facts)  that  he  had  understood  from  A.  that  the  lead  was  at  Shrews- 
bury. The  learned  Judge  stated  to  the  jury  that  it  might  be  taken  for 
granted  that  the  understanding  of  the  parties  was,  that  the  lead  was  ready 
for  shipment  at  Gloucester  or  Liverpool ;  that  this  was  confirmed  by  the 
defendant's  application  as  to  the  freight  and  insurance ;  and  that  if  they 
thought  it  ought  to  have  arrived  in  a  shorter  time,  if  i*eady  for  shipment  at 
Gloucester  or  Liverpool,  the  defendant  was  entitled  to  a  verdict :  Held, 
that  the  parol  representation  of  the  broker,  that  the  lead  was  ready  for 
shipment,  was  admissible  in  evidence,  not  to  vary  the  written  contract,  but 
as  one  of  the  data  from  which  the  reasonableness  of  the  time  was  to  be 
determined.  Held,  also,  that  the  direction  of  the  learned  Judge  was 
warranted  by  the  evidence. 

Assumpsit.  The  declaration  stated,  that  on  the  22nd  of  March, 
1887,  it  was  agreed  between  the  plaintiff  and  the  defendants  that 
the  plaintiff  should  sell  to  the  defendants,  and  the  defendants 
should  buy  of  and  from  the  plaintiff,  and  the  plaintiff  then  sold  to 
the  defendants,  200  tons  of  Bog  Mine  lead,  deliverable  in  the  river 
Thames,  to  be  paid  for  by  the  buyers'  acceptance  at  six  months, 
or  three  months  with  the  deduction  of  1\  per  cent,  discount,  or 
by  cash  with  2|  per  cent,  discount,  at  the  buyers'  option.  The 
(1)  Sale  of  Goods  Act,  1893.  s.  29  (2). 
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Ellis  declaration  then  averred  mutual  promises,  and  alleged  that  after 
Thompson,  the  making  of  the  agreement,  and  at  and  within  a  reasonable  and 
proper  time  in  that  behalf,  to  wit,  on  the  Ist  of  May,  1887,  the 
plaintiff  was  ready  and  willing,  and  then  tendered  and  offered  to 
the  defendants  to  deliver  to  them  the  said  200  tons  of  Bog  Mine 
lead  in  the  river  Thames  aforesaid,  at  the  price  aforesaid,  and  then 
requested  the  defendants  to  accept  the  same  at  the  price  and  upon 
the  terms  aforesaid,  &c.  Breach — that  the  defendants  did  not  nor 
would  accept  or  pay  for  the  same  or  any  part  thereof,  whereby  the 
plaintiff  was  obliged  to  sell  and  dispose  of  it  to  other  persons  for 
3,200/.,  being  less  than  the  sum  agreed  to  be  paid  by  the  defendants 
by  the  sum  of  1,200/. 

Pleas :  first,  non  dssumpserunt ;  secondly,  that  the  plaintiff 
[  *446  ]  *was  not  ready  or  willing,  and  did  not  tender  or  offer  to  the 
defendants  to  deliver  to  them  the  said  200  tons  of  Bog  Mine 
lead  in  the  declaration  mentioned,  or  any  part  thereof,  within  a 
reasonable  or  proper  time  in  that  behalf,  in  manner  and  form, 
&c. :  on  which  issues  were  joined. 

At  the  trial  before  Lord  Abinger,  G.  B.,  at  the  sittings  at  Guildhall 
after  last  Michaelmas  Term,  the  facts  appeared  to  be  as  follows  : 

The  plaintiff,  at  the  time  of  making  the  contract  with  the 
defendants  on  which  this  action  was  brought,  was  the  owner  of 
one  half  of  a  valuable  lead  mine  in  Shropshire,  called  the  Bog 
Mine.  The  defendants  were  extensive  lead  merchants  in  London. 
On  the  22nd  of  March,  1837,  the  defendants  contracted  to  buy  of 
the  plaintiff,  through  the  medium  of  the  firm  of  J.  &  J.  Soper, 
brokers  in  London,  200  tons  of  Bog  Mine  lead.  The  following  is  a 
copy  of  the  bought  note : 

"  London,  22nd  March,  1837. 
"Bought  per  account  of  Messrs.  Wm.  Thompson  &  Go., 
Of  Mr.  Thomas  Ellis, 

"  Two  hundred  tons  of  Bog  Mine  lead,  deliverable  in  the  river 

Thames,  at  22/.  per  ton ;  to  be  paid  for  by  the  buyers'  acceptance 

at  six  months,  or  three  months  with  the  deduction  of  one  and  a 

quarter  per  cent,  discount,  or  by  cash  with  two  and  a  half  per  cent. 

discount,  at  buyers'  option. 

"Jno.  and  Jas.  Soper,  Brokers." 

Mr.  Soper,  the  broker,  being  called  for  the  plaintiff,  stated  on 
cross-examination,  that  when  the  defendant,  Mr.  Thompson,  had 
bought  the  lead,  but  before  the  bought  and  sold  notes  were  made 
out,  he  asked  the  witness  whether  the  lead  was  ready  for  shipment, 
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and  the  witness  said  it  vas.     This  evidence  was  not  objected  to  by        Ellir 
the  plaintiff's  counsel.     The  witness   stated  also,  in  answer  to    Thompson. 
questions  by  the  Lord  Chief  Baron,  that  the  plaintiff  always  told 
him  his  lead  was  from  the  Bog  Mine,  and  *came  down  to  Shrews-       [  '-^^^  ] 
bury,  and  he  (the  witness)  took  it  for  granted  it  was  to  be  shipped  at 
Shrewsbury.     On  the  25th  of  March,  the  witness  saw  the  defendant 
Kebbel,  who  asked  him  whether  the  plaintiff  would  be  agreeable  to 
allow  the  freight  or  insurance  from  Gloucester  or  Liverpool ;  which 
it  appeared  were  the  usual  ports  from  which  goods  from  Shropshire 
were  shipped  for  London.     This  request  was  communicated  to  the 
plaintiff,  who  assented  to  it ;  of  which  Soper  informed  the  defendant 
Kebbel.     Messrs.  Soper  subsequently,  however,  received  a  letter 
from  the  defendants  (dated  5th  April),  as  follows : 

*  *  Gbntlbmbn, — ^We  will  thank  you  to  give  instructions  immediately 
for  the  shipment  of  the  whole  of  the  200  tons  of  Bog  Mine  lead, 
purchased  by  us  of  Mr.  Ellis.     We  require  it  all  delivered  here.'' 

"Wm.  Thompson  &  Co." 

It  was  proved  also  that  the  Bog  Mine  lead  was  smelted  at  a  place 
called  Ponsbury,  about  half  way  between  Shrewsbury  and  the  mine, 
and  sixteen  miles  distant  from  Shrewsbury ;  that  it  was  then  sent 
on  to  Shrewsbury,  and  there  laid  up  until  the  plaintiff's  agent  there 
had  an  order  to  forward  it,  when  it  was  shipped  on  the  river  Severn, 
in  barges  drawn  by  horses,  to  Gloucester,  and  thence  by  sea  to 
London;  that  at  the  time  of  making  the  contract  with  the 
defendants,  the  plaintiff  had  300  tons  of  the  Bog  Mine  lead  laid 
up  at  Shrewsbury  ready  for  shipment  thence,  and  on  the  5th  of 
April,  an  order  was  given  to  the  agent  there  to  forward  it  as  soon  as 
he  possibly  could.  There  was  not,  however,  water  enough  in  the 
Severn  for  it  to  get  down  so  quickly  as  usual,  and  a  delay  of  several 
weeks  was  thereby  necessarily  occasioned ;  the  plaintiff,  in  conse- 
quence, applied  to  the  other  part  owner  of  the  Bog  Mine,  Mr. 
Gross,  to  allow  him  to  use  some  lead  of  his  which  was  lying  at 
Gloucester,  in  order  to  make  up  the  quantity  *for  the  defendants ;  [  '^^s  ] 
Mr.  Gross  agreed  to  do  so;  and  the  200  tons  were  shipped  for 
London,  133  on  the  11th,  and  the  remaining  67  on  the  15th  of 
May.  On  the  12th  of  May,  the  defendants  returned  the  bill  of 
lading  of  the  133  tons,  which  had  been  transmitted  to  them,  and 
refused  to  have  anything  to  do  with  the  lead.  It  arrived  in  London 
on  the  27th.  The  price  had  then  fallen  to  16i.  per  ton,  after  which 
rate  the  defendants  offered  payment  to  the  plaintiff.     The  plaintiff 
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Elltb       declined  to  accept  it  as  any  fulfilment  of  the  contract ;  but  it  was 

Thompson,    agreed  that  the  lead  should  be  taken  by  the  defendants  at  that 

price,  on  the  same  terms  as  if  it  had  been  sold  to  a  third  party 

in  consequence  of  the  defendants  having  refused  to  accept  it  after 

tender  made,  without  prejudice  to  the  question  between  the  parties. 

The  Lord  Chief  Baron,  in  summing  up,  stated  to  the  jury  that, 
in  his  opinion,  it  might  be  taken  for  granted  that  the  understanding 
of  the  defendants,  and  of  the  broker,  was,  that  the  lead  was  ready 
for  shipment  at  either  Gloucester  or  Liverpool;  and  that  this 
conclusion  was  confirmed  by  the  application  made  by  the  defendant 
Kebbel,  to  know  whether  the  plaintiff  would  consent  to  pay  the 
freight  and  insurance  from  Liverpool  or  Gloucester,  as  the  case 
might  be ;  and  that  the  defendants  had  a  right  to  expect  that  the 
lead  should  be  delivered  within  a  reasonable  time,  with  reference  to 
the  average  voyage  from  one  or  the  other  of  those  ports  to  London ; 
and  he  told  the  jury,  that  if  they  thought  the  lead  ought  to  have 
arrived  in  a  shorter  time,  if  ready  for  shipment  at  Gloucester  or 
Liverpool,  according  to  the  representation,  the  defendants  were 
entitled  to  the  verdict.  The  jury  having  found  a  verdict  for  the 
defendants, 

Crowder,  in  Hilary  Term,  obtained  a  rule  nisi  for  a  new  trial, 
[  '^^s  ]  on  two  grounds:  first,  that  the  evidence  of  the  parol  *  representation 
made  by  the  broker,  that  the  lead  was  ready  for  shipment,  was 
improperly  admitted  to  vary  the  written  contract  between  the 
parties ;  and  secondly,  that  the  learned  Judge  had  not  left  to  the 
jury  the  construction  to  be  put  on  that  statement,  and  upon  the 
defendants'  application  for  allowance  of  the  freight  and  insurance, 
which  did  not  necessarily  import  that  the  lead  lay  for  shipment  at 
Gloucester  or  Liverpool,  but  might  mean  only  that  the  defendants 
desired  to  have  the  option  of  disposing  of  the  lead  at  either  of  those 
ports,  on  its  arrival  there  from  Shrewsbury. 

Maule  and  Sir  W.  Follett  now  showed  cause : 

In  the  first  place,  even  if  the  parol  representation  made  by  the 
broker  were  not  properly  admissible,  yet  having  been  admitted,  and 
summed  up  to  the  jury,  without  any  objection  on  the  part  of  the 
plaintiff,  he  cannot  now  raise  the  objection  to  its  admissibility.  It  is 
not  alleged  that  the  verdict  was  not  fully  warranted  by  the  evidence. 
And  the  Judge  ought  not  to  exclude  from  the  consideration  of  the 
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jury  any  evidence  given  in  the  cause,  which  has  been  admitted  Ellis 
without  objection,  and  is  relevant  to  the  issue.  It  cannot  be  said  Thompson. 
that  this  evidence  was  not  relevant,  but  it  is  urged  that  it  cannot 
be  admitted  to  vary  the  terms  of  the  written  contract.  That  is  a 
rule  of  law  for  the  exclusion  of  evidence,  which,  in  respect  of  its 
quality,  ought  not  to  be  admitted  at  all.  The  objection  ought, 
therefore,  if  at  all,  to  have  been  taken  at  the  trial. 

But  secondly,  the  evidence  was  properly  admitted,  and  the 
direction  of  the  learned  Judge  was  perfectly  correct.  The  parol 
statement  of  the  broker  was  not  received  to  vary  the  contract,  but 
to  apply  it  to  the  particular  issue— the  question  of  reasonable  time. 
What  is  a  reasonable  time  for  the  performance  of  a  contract  (that 
being  a  term  imported  into  the  contract  by  law)  depends  on  the 
subject-matter  of  the  contract,  and  the  circumstances  under  which 
*it  is  made.  Now,  on  the  face  of  the  contract  itself  in  this  case,  [  '^^o  ] 
nothing  appears  to  show  where  the  lead  was,  or  that  it  was  not  to 
be  deliverable  at  once.  The  term  "  Bog  Mine  "  is  descriptive  only 
of  the  quality  of  the  lead.  Any  200  tons  of  Bog  Mine  lead, 
wherever  they  might  be,  would  answer  the  terms  of  the  contract. 
Then,  the  statement  of  the  broker,  that  the  lead  was  ready  for 
shipment,  it  appearing  also  that  Gloucester  and  Liverpool  were  the 
usual  places  of  shipment,  apply  the  reasonable  time,  which  is  an 
implied  term  in  the  contract,  to  the  time  which  ought  reasonably 
to  be  occupied  by  a  voyage  from  such  place  of  shipment  to  the  river 
Thames,  where  the  lead  was  deliverable.  Shipment  cannot  properly 
mean  any  thing  but  a  loading  on  board  a  vessel  to  be  sea-borne. 
The  reasonableness  was  to  be  calculated  from  all  the  circumstances 
known  to  the  defendants,  to  which  the  contract  was  subject.  This 
declaration  of  the  broker  was  one  of  such  circumstances :  just  as 
the  plaintiff  gave  in  evidence  the  situation  of  the  Bog  Mine,  and 
the  existence  of  the  depot  at  Shrewsbury,  to  show  that  those  were 
facts  notorious  to  all,  and  therefore  known  to  the  defendants,  which 
ought  to  induce  the  conclusion  that  the  reasonable  time  was  to 
begin  from  Shrewsbury.  The  plaintiff  would  be  clearly  liable  in 
respect  of  an  unreasonable  delay,  though  it  was  by  reason  of  the 
state  of  the  weather  or  of  the  navigation.  Then,  the  construction 
put  by  the  Lord  Chief  Baron  on  the  defendant's  application  as  to 
the  freight,  was  clearly  the  right  one.  It  only  imported  that  the 
defendant  did  not  know  at  which  of  the  two  ports  the  lead  was. 
The  language  is  manifestly  that  of  a  person  who  is  speaking  of 
goods  which  he  understood  to  be  in  a  capacity  to  be  shipped. 
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Ellis  Crowder  and  Kaye,  contra  : 

V, 

Thompson.  With  regard  to  the  argument  that  the  evidence  of  the  broker 
ought  to  have  been  objected  to  when  given,  that  could  not  have 
<  been  done,  because  it  was  strictly  admissible,  as  a  declaration  made 
[  *45i  ]  ^by  the  plaintiff's  agent  that  in  fact  the  lead  was  ready  for  ship- 
ment,— supposing  it  not  to  have  been  shown  where  the  lead  was. 
But  it  is  altogether  a  different  question,  whether  it  was  to  be 
incorporated  into  the  contract,  as  a  kind  of  warranty  that  the  lead 
was  ready  for  shipment  at  a  particular  place.  The  defendants, 
extensive  lead  merchants,  dealing  with  the  plaintiff,  the  proprietor 
of  the  Bog  Mine,  must  have  known  where  that  mine  was,  and  that 
the  lead  was  to  come  from  thence. 

(Parke,  B.  :  The  defendants  say  it  does  not  vary  the  contract— 
that,  notwithstanding  this  representation,  the  plaintiff  was  not 
bound  to  deliver  lead  lying  at  Gloucester  or  Liverpool ;  but  that  it 
was  only  applicable  to  show  in  what  time  the  defendants  had  a  right 
to  expect  the  delivery.) 

It  appeared  that  in  fact,  so  far  at  least  as  the  party  who  made  this 
representation  understood,  the  plaintiff's  lead  was  at  Shrewsbury. 
Then  he  says  it  is  ready  for  shipment,  not  saying  where ;  and  yet 
it  is  to  be  inferred  that  it  was  at  Gloucester  or  Liverpool:  the 
summing  up  of  the  learned  Judge  assumes  that  to  be  the  case. 
Although,  therefore,  it  does  not  bind  the  plaintiff  to  deliver  lead 
lying  there,  yet  it  does  bind  him  to  deliver  lead  which  is  to  be 
assumed,  for  a  collateral  purpose,  to  come  from  thence.  Conceding 
that  the  representation  of  the  broker  is  one  of  the  data  by  which 
the  contract  is  to  be  applied,  there  were  other  data  which  ought  also 
to  have  been  taken  into  consideration,  but  were  not ;  viz.  that  the 
plaintiff  was  the  owner  of  the  Bog  Mine — that  the  defendants  must 
have  known  its  situation — that  the  broker  understood  the  lead  was 
at  Shrewsbury.  It  was  not  left  to  the  option  of  the  jury  what  the 
parties  understood  by  its  being,  according  to  the  representation, 
ready  for  shipment.  The  same  observations  apply  to  the  con- 
versation between  the  broker  and  the  defendant  Kebbel :  it  was,  at 
all  events,  capable  of  the  construction  put  upon  it  on  the  plaintiff's 
part,  and  the  jury  ought  to  have  decided  which  was  the  right  one. 

[  *^2  ]       Lord  Abinobr,  C.  B.  : 

I  am  glad  this  case  has  undergone  this  discussion,  as  it  was 
considered  that  one  point  was  of  some  importance.     The  action  is 
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brought  on  a  contract  for  the  sale  of  Bog  Mine  lead,  and   the        Ellis 

allegation  in  the  declaration  is,  that  the  plaintiff  was  ready  and    Thompson. 

willing  to  deliver  it  within  a  reasonable  time  ;  and  the  issue  is,  not 

upon  the  construction  of  the  contract,  but  upon  the  collateral  point, 

whether  the  plaintiff  was  ready  to  deliver  it  within  a  reasonable 

time.     Now  it  has  been  contended,  first,  that  I  ought  not  to  have 

received  in  evidence  the  statement  of  the  broker,  that  the  lead  was 

ready  for  shipment,  because  that  implies  a  variation  of  the  contract; 

and  that  the  plaintiff  could  not  be  bound,  by  any  representation  of 

his  agent,  unless  it  was  a  representation  made  in  fraud,  which 

rendered  the  contract  void.     That  proposition  is  very  specious,  but 

it  appears  to  me  to  have  no  just  application  to  this  case.    The 

question  of  reasonable  or  not  reasonable  time  is  collateral  to  the 

contract.     If  the  contract  itself  had  disclosed  any  thing  about 

time,  it  might  have  explained  all  the  circumstances;  or  if  the 

contract  had  contained  any  specification  of  the  particulars  from 

which  the  time  could  necessarily  be  inferred,  in  like  manner  it 

would  exclude   all    parol  communication  that  could  alter  such 

necessary  inference.    But  where  the  contract  is  entirely  silent,  how 

are  you  to  judge  of  the  reasonableness  of  the  time,  if  you  are 

to  exclude  all  evidence  whatever  by  which  it  is  to  be  computed  ? 

Suppose  a  man  contracts  to  sell  certain  goods,  and  the  parties 

agree  that  the  goods  shall  be  conveyed  to  London,  and  nothing  be 

said  about  the  time  of  delivery,   would  it  not  be  essential   to 

ascertain  what  the  parties  were  contracting  about,  and  whether 

any  thing  was  said  at  the  time,  and  whether,  the  reasonable  time 

not  being  shown  by  the  contract  itself,  you  could  derive  it  from 

other  sources?    Therefore,   in  every  contract  of   this   sort,  the 

circumstances  from  which  the  reasonableness  of  the  time  is  to  be 

inferred,  must  be  *collected  from  the  parol  evidence.    Now,  Mr.      [  '^sa  ] 

Crowder  contends  he  was  at  liberty  to  give  parol  evidence  to  show 

that  there  was  lead  ready  for  shipment  at  Shrewsbury ;  at  least, 

that  such  was  the  broker's  belief ;  admitting  that  he  never  stated 

that  to  the  other  side.    That  very  argument  is  framed  on  the 

supposition  that  you  must  receive  circumstantial  evidence.     Then 

the  question  is,  the  goods  being  described  as  ready  for  shipment, 

where  was  the  usual  place  for  the  shipment  of  this  particular 

description   of  lead?    It   is  admitted   that  the  usual  places  of 

shipment  for  London  are  Gloucester  and  Liverpool ;  but  it  is  now 

contended  that  the  broker  had  contemplated  very  differently  in  his 

own  mind,  and  what  was  passing  in  bis  own  mind  ought  to  be 
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Ellis  before  the  jury,  though  he  did  not  communicate  it  to  the  defendants ; 
Thompson,  ^^d  that  the  defendants,  having  been  before  concerned  in  these 
matters,  ought  to  have  known  what  was  in  the  broker's  mind ; 
and  tl^at  both  parties  must  have  known  the  usual  place  of  shipment 
to  be  Shrewsbury.  It  appears  to  me  that  it  is  quite  preposterous 
to  suppose  you  can  admit  the  broker's  opinion,  and  the  broker's 
knowledge,  as  data  for  deciding  the  reasonableness  of  the  time,  and 
exclude  at  the  same  time  the  other  circumstances  of  the  case.  It  is 
said,  however,  that  the  circumstances  of  the  application  in  which  a 
deduction  was  claimed  by  Mr.  Kebbel,  in  respect  of  the  freight  and 
insurance,  furnish  a  reason  why  the  time  should  be  computed  from 
Shrewsbury.  It  seems  to  me  that  this  argument  is  fallacious.  I 
own  I  assumed  that  the  parties  contracting  supposed  they  were 
contracting  for  lead  ready  to  be  shipped  at  Gloucester  or  Liverpool ; 
and,  having  made  that  contract,  an  application  is  made  to  the  seller 
to  be  relieved  from  freight  and  insurance  from  one  of  those  two 
places,  whichever  it  may  be,  it  being  convenient  to  the  defendants 
to  sell  the  lead  again  at  the  place  where  it  was  ready  to  be  shipped : 
and  it  is  also  in  evidence,  that  this  is  an  article  which  fluctuates 
[  "454  ]  considerably  in  price,  and  it  might  be  *very  convenient  for  the 
parties  to  sell  it,  without  taking  upon  themselves  the  expense  of 
its  coming  to  London,  and  selling  it  at  a  later  period.  It  appears 
to  me  that  it  the  parties  had  contemplated  that  the  goods  were  at 
Shrewsbury,  they  would  equally  have  contracted  to  be  relieved  from 
the  freight  from  Shrewsbury  as  from  Gloucester  or  Liverpool ;  and 
the  omission  of  that  seems  to  show  that  Gloucester  and  Liverpool 
were  the  two  salient  points,  (if  I  may  so  speak)  from  which  this 
contract  was  to  proceed.  I  think  I  told  the  jury,  that,  as  the 
contract  was  silent  upon  the  subject,  we  could  only  know  what 
the  parties  were  dealing  about  from  their  conversation  before  the 
contract  was  entered  into  in  writing,  when  it  was  said  the  goods 
were  ready  for  shipment.  It  occurred  to  me  that  the  defendants 
would  never  have  made  so  blind  a  bargain  as  to  purchase  lead, 
which,  for  aught  they  knew,  might  be  subjected  to  a  long  and 
diflBcult  navigation  from  Shrewsbury  to  Gloucester;  they  would 
naturally  ask  some  questions  respecting  the  lead,  being,  as  it  is, 
an  article  which  might  rise  or  fall  very  much  in  price ;  and  I  take 
it  for  granted  that  Messrs.  Thompson  and  Kebbel,  who  were  eminent 
lead  merchants,  would  ask  the  question,  "Where  is  the  lead  you 
mean  to  sell  us  ?  "  the  answer  is,  "  Ready  for  shipment ;  "  which 
it  is  said  they  supposed  to  mean  ready  for  shipment  at  Shrewsbury: 
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if  they  did,  they  must  be  aware  they  would  be  bringing  upon  Ellis 
themselves  the  responsibility  of  a  very  long  and  difficult  navigation,  Thompson. 
which  might  be  many  weeks  before  it  was  accomplished.  I  think 
it  is  plain  they  did  not  mean  to  take  into  the  account  the  transit 
from  Shrewsbury  at  all.  It  appears  to  me,  therefore,  that  I  was 
correct  in  stating  to  the  jury,  that  the  reasonable  time  was  to  be 
calculated  from  the  place  from  which  the  parties,  by  their  conver- 
sation at  the  time,  must  be  taken  to  have  understood  that  the 
goods  were  to  be  shipped,  namely,  from  Gloucester  or  Liverpool. 
I  am  of  opinion,  therefore,  that  the  rule  ought  to  be  discharged. 

BOLLAND,  B.  (1) :  [  «5  ] 

I  am  of  the  same  opinion,  that  the  rule  should  be  discharged. 
When  this  case  was  brought  before  the  Court,  it  was  moved  on  the 
ground  of  misdirection ;  but,  throughout  the  argument  which  has 
taken  place,  and  which,  on  both  sides,  has  been  strongly  and 
plainly  put  to  the  Court,  it  does  not  appear,  from  any  thing  the 
Chief  Baron  is  reported  to  have  said,  that  there  was  any  misdirec- 
tion. I  confess  that  I  felt  a  good  deal  the  force  of  the  argument 
urged  by  Mr,  Maule  on  the  part  of  the  defendants,  that  it  was  too 
late  for  the  plaintiff  to  make  the  objection  that  has  been  made. 
When  a  party  omits  to  make  an  objection  to  a  question,  and  relies 
upon  the  answer  being  in  his  favour,  and  it  turns  out  differently, 
it  is  too  late  then  to  come  and  complain  of  counsel  in  putting,  or 
the  Court  in  allowing  such  a  question  to  be  put.  There  are  many 
questions  and  answers  given  in  Court  which  are  not  strictly  regular; 
there  are  many  cases  in  which  evidence  is  admitted  by  the  Court, 
which,  if  the  party  on  the  other  side  had  objected  to  it  at  the 
trial,  as  not  being  proper  evidence,  it  would  have  been  the  duty 
of  the  Judge  to  refuse.  But,  upon  looking  at  the  question  put  to 
the  broker,  it  does  not  appear  to  me  that  any  objection  to  it  could 
have  prevailed.  From  the  manner  in  which  Mr.  Crowder  has  put 
the  objection  to-day,  he  seems  to  consider  that  the  evidence  for 
some  purposes  would  have  been  admissible  in  this  case;  and  it 
appears  to  me  that  it  is  admissible  for  the  purpose  for  which  the 
defendants  use  it.  The  question  was,  *^  whether  or  not  the  article 
ill  question  was  ready  for  shipment :  "  the  answer  is,  **  Yes :  "  and 
it  is  said  my  Lord  has  put  an  interpretation  upon  the  contract 
which  he  ought  not  to  have  put,  by  directing  the  jury,  on  this 
part  of  the  case,  that  by  the  term  shipment  was  meant  shipment 
(1)  Parke,  B.,  had  left  the  Court  diiring  the  argument 
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Ellis  at  or  from  a  port  from  which  a  transit  could  be  had  into  the  river 
Thompson.  Thames,  and  that  *the  navigation  between  Shrewsbury  and  Glou- 
[  *^50  ]  cester  could  not,  in  mercantile  terms,  be  considered  a  shipment. 
I  cannot  say  that  this  is  any  misdirection  in  point  of  law.  The 
learned  Judge  may  be  considered,  in  what  he  said,  as  giving  what, 
in  his  opinion,  was  an  explanation  of  the  term  shipment ;  and  the 
jury,  who  were  very  capable  of  judging  on  the  point,  adopted  his 
interpretation.  Then,  is  there  any  thing  in  the  contract  itself 
which  would  mark  out  any  point  of  locality  of  the  lead  at  the 
time  the  purchase  was  made,  from  whence  the  reasonable  time 
*  of  its  transit  could  be  inferred,  or  which  could  show  that  it  was 
necessarily  at  Shrewsbury?  Lead  coming  from  different  mines 
may  be  at  different  points ;  there  is  no  description  given  which 
shows  the  Court  or  the  jury  that  the  lead  must  necessarily  be 
lying  at  Shrewsbury.  We  then  have  no  proof,  but  what  has  been 
stated  by  the  broker,  what  the  shipment  meant :  that  statement 
I  consider  proper  evidence  for  the  jury  to  act  upon,  and  the  jury 
have  found  that  it  could  not  mean  any  thing  else  than  shipment 
from  the  port  of  Gloucester  or  from  the  port  of  Liverpool.  And 
I  think  the  inquiry  subsequently  made  on  the  part  of  the  defendant 
clearly  indicated  that  he  considered  the  lead  was  ready  for  ship- 
ment at  some  port.  For  these  reasons,  I  think  the  rule  should  be 
discharged. 

Aldebson,  B.  : 

I  am  of  the  same  opiniop.  This  was  a  contract  for  the  delivery 
of  200  tons  of  Bog  Mine  lead,  which,  according  to  the  terms  of  the 
contract,  was  deliverable  in  London.  There  is  no  specification  in 
the  contract  as  to  the  time  when  the  delivery  is  to  take  place,  and 
therefore  the  law  would  imply  that  the  delivery  should  take  place 
within  a  reasonable  time;  and  it  is  a  question  for  the  jury  at  the 
trial,  and  this  was  the  question  put  to  them,  how  the  reasonable 
time,  which  is  an  implied  part  of  the  contract,  is  to  be  ascertained. 
[  •467  J  It  seems  to  me  the  *correct  mode  of  ascertaining  what  reasonable 
time  is  in  such  a  case  as  this,  is  by  placing  the  Court  and  jury  in 
the  same  situation  as  the  contracting  parties  themselves  were  in  at 
the  time  they  made  the  contract :  that  is  to  say,  by  placing  before 
the  jury  all  those  circumstances  which  were  known  to  both  parties 
at  the  time  the  contract  was  made,  and  under  which  the  contract 
itself  took  place.  By  so  doing,  you  enable  the  Court  and  jury  to 
form  a  safer  conclusion  as  to  what  is  the  reasonable  time  which 
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the  law  implies,  and  within  which  the  contract  is  to  be  performed.  Ellis 
Now,  applying  that  principle  to  the  present  case,  here  is  a  contract  Thompson. 
for  Bog  Mine  lead,  sold  by  persons  who  deal  in  lead  of  that  par- 
ticular description.  That  would  reasonably  open  for  the  plaintiff 
the  inquiry  what  was  the  situation  of  the  mine,  and  where  the  lead 
was  usually  found  in  a  saleable  state.  Then  the  inquiry  on  the 
other  side  would  be,  what  was  the  actual  state  of  manufacture  and 
situation  of  the  lead,  so  that  the  buyer  might  judge  within  what 
time  he  would  be  likely  to  have  it.  The  answer  is,  it  is  ready  for 
shipment.  What  is  the  meaning  of  the  term  ?  It  turns  out  that 
the  usual  place  of  shipment  is  Gloucester  or  Liverpool.  I  should 
therefore  understand  the  meaning  to  be,  ''  I  have  lead  either  at 
Gloucester  or  Liverpool  in  a  situation  to  be  shipped."  The  jury 
were  in  possession  of  these  facts,  and  they  are  to  judge ;  and  I 
think  they  might  reasonably  be  required  to  say,  upon  the  evidence 
they  had  heard,  that  this  meant  lead  ready  to  be  put  on  board  a 
ship  at  Gloucester  or  Liverpool,  and  so  to  be  carried  by  sea  to 
London,  and  therefore  that  the  reasonable  time  was  that  which 
would  be  occupied  in  the  voyage  to  London  from  the  more  distant 
of  these  two  places.  It  seems  to  me  that  the  verdict  was  right, 
and  the  case  was  correctly  left  to  the  jury.  Then  it  has  been  said 
the  negotiation  between  the  parties,  which  has  been  referred  to, 
as  to  the  freight  and  insurance,  ought  to  have  altered  the  view 
which  the  jury  *took  of  the  case.  It  seems  to  me,  however,  that  [  *468  ] 
that  rather  confirms  the  defendants'  case:  the  meaning  of  it 
appears  to  be — "  I  am  ready  to  take  the  lead  either  at  Liverpool 
or  Gloucester,  at  which  it  may  happen  to  be ; "  but  afterwards 
the  party  says,  "I  will  not  engage  to  ship  from  Gloucester  or 
Liverpool,  but  you  must  do  what  you  originally  undertook  to  do." 
I  think  being  "ready  for  shipment,"  means  being  ready  at  one 
or  other  of  these  two  places :  it  seems  to  me  that  is  clearly  the 
meaning  to  be  put  upon  it.  For  these  reasons,  I  think  there  ought 
to  be  no  new  trial. 

Lord  Abingeb,  G.  B.  : 

My  brother  Parke  desired  me,  before  he  left  the  Court,  to  say 
that  he  concurred  in  the  opinion  the  Court  have  given. 

Ride  discharged. 
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WEBB  V.  FAIRMANER(l). 
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r  473  ]  GbodB  were  sold  on  the  oth  of  October,  to  be  paid  for  in  two  months : 

Held,  that  an  action  for  the  price  could  not  be  commenced  until  after  the 
expiration  of  the  dth  of  December. 

Assumpsit  for  goods  sold  and  delivered.  Plea,  non  assumpsit. 
At  the  trial  before  Lord  Abinger,  G.  B.,  at  the  Middlesex  Sittings 
after  Hilary  Term,  it  appeared  that  the  action  was  brought  to 
recover  the  price  of  certain  goods  sold  by  the  plaintiff  to  the 
defendant  on  the  5th  of  October,  1837,  "  to  be  paid  for  in  two 
months."  The  goods  were  delivered  on  the  9th.  The  writ  in 
this  action  was  issued  on  the  5th  of  December.  It  was  contended 
for  the  defendant,  that  the  period  of  two  months  ought  to  be 
calculated  from  the  delivery  of  the  goods ;  or,  at  all  events^  that 
the  time  ought  to  be  computed  exclusively  of  the  day  on  which 
the  contract  was  made ;  and  the  credit  therefore  had  not  expired 
when  the  action  was  brought.  The  objection  was  overruled,  and 
the  plaintiff  had  a  verdict. 

On  a  former  day  in  this  Term,  R.  V.  Richards  obtained  a  rule 
to  show  cause  why  there  should  not  be  a  new  trial  on  the  latter 
ground  of  objection,  the  rule  being  refused  on  the  former. 

Piatt  and  Mansel  now  showed  cause : 

The  rule  laid  down  in  the  cases  as  to  the  computation  of  time, 
is,  that  where  the  computation  is  to  be  made  from  a  certain  day, 
that  day  is  not  to  be  included ;  but  where  it  is  from  a  particular 
act  done,  the  day  on  which  it  was  done  is  to  be  included.  Clayton's 
[  *474  ]  case  (2),  Rex  v.  Addetiey  (3),  Glassington  *v.  Rawlins  (4),  Castle  v. 
Burditt(5),  Clarke  v.  Davey{6).  The  case  of  bills  of  exchange 
stands  on  a  different  footing;  they  are  regulated  by  a  peculiar 
system,  the  usage  and  custom  of  merchants;  and  where  a  bill 
is  payable  a  month  after  date,  that  means  a  month  after  the  day 
on  which  the  bill  was  dated. 

(1)  Referred  to  in  the  judgments  of  (2)  6  Co.  Bep.  1. 

Kelly,  C.  B.,  in  fsaacs  v.  Royal  Tna.  (3)  2  Dougl.  463. 

Co,  (1870)  L.  B.  5  Ex.  296,  300,  39  (4)  3  East,  407. 

L.  J.  Ex.  189,  191 ;  and  of  Ghitty,  J.  (5)  3  T.  B.  623.     [Overruled  Young 

in  In  re  the  Railway  Sleepers'  Co.  (1885)  v.  Higgon  (1840)  6  M.  &  W.  49  ;  Bad- 

29  Ch.  D.  204,  207,  54  L.  J.  Oh.  720,  cUffe  v.  Bartholomew  [1892]  1  Q.  B. 

721.    And  see  Sale  of  Gkx)ds  Act,  1893  161 .] 

(56  &  57  Vict.  c.  71),  s.  10  (2).— B.  C.  (6)  4  Moore,  465. 
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(BoLLAND,  B. :  In  the  case  of  a  bill  payable  at  sight,  it  has  been       Webb 
decided  over  and  over  again  that  the  holder  cannot  sue  upon  it    FAiftMANSB 
until  after  the  expiration  of  the  third  day  after  sight. 

Parke,  B.  :  The  case  of  Clarke  v.  Davey  is  in  effect  overruled 
by  Hardy  v.  Ryle  (i).) 

The  act  done  here  was  the  sale,  until  the  completion  of  which  no 
contract  arose ;  and  according  to  the  authorities  already  cited,  the 
computation  is  to  be  from  that  act,  and  must  therefore  include 
the  day  on  which  it  was  done.  It  is  clear  that  the  Courts  will 
notice  fractions  of  a  day  for  some  purposes:  Synwns  v.  Loive  (2), 
Pu^h  V.  Robinson  (3). 

(It  was  also  urged,  that  in  the  absence  of  any  evidence  to  show 
the  intention  of  the  parties  to  the  contrary,  the  two  months  must 
be  taken  to  mean  lunar  and  not  calendar  months,  and  Jocelyn  v. 
Hawkins  (4)  was  cited ;  but  it  appeared  that  the  case  had  been 
discussed  on  both  sides  at  the  trial,  on  the  assumption  that  they 
were  calendar  months,  and  the  Court  therefore  refused  to  entertain 
this  objection.) 

R.  V.  Richards f  in  support  of  the  rule : 

There  is  no  reported  case  which  has  decided  how  the  time  is  to 
be  computed  in  mercantile  contracts  for  sale  on  credit;  all  the 
cases  cited  on  the  other  side  turned  on  the  words  of  particular 
Acts  of  Parliament.  The  authorities  were  all  reviewed  in  Lester  v. 
Garland  (5),  where  it  was  laid  down  that  there  is  no  general  rule 
of  law,  in  computing  time  *from  an  act  or  an  event,  that  the  day  is  [  *475  ] 
to  be  either  inclusive  or  exclusive ;  but  it  depends  on  the  reason  of 
the  thing,  according  to  the  circumstances.  Sir  W.  Grant,  M.  B., 
there  says:  ''Upon  the  technical  reasoning,  I  rather  think  it 
would  be  more  easy  to  maintain,  that  the  day  of  an  act  done, 
or  an  event  happening,  ought  in  all  cases  to  be  excluded,  than  that 
it  should  in  all  cases  be  included.  Our  law  rejects  fractions  of 
a  day  more  generally  than  the  civil  law  does.  The  effect  is  to 
render  the  day  a  sort  of  indevisable  point ;  so  that  any  act  done 
in  the  compass  of  it  is  no  more  referable  to  any  one  than  to  any 
other  portion  of  it ;  but  the  act  and  the  day  are  co-extensive ;  and, 
therefore,  the  act  cannot  properly  be  said  to  be  passed  until  the 

(1)  9  B.  &  C.  603;  4  Man.  &  By.  (3)  1  T.  E.  116. 
295.                                                                    (4)  1  Str.  445. 

(2)  Styles,  72.  (5)  10  E.  B.  68  (15  Ves.  248). 
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Webb  day  is  passed."  In  accordance  with  this  authority,  the  Court  of 
FAiBMAiTBB.  Queen's  Bench  held,  in  Rex  v.  Jmtices  of  Cumberland  (i),  that  in 
the  computation  of  the  six  days'  notice  which  must  be  given  to 
justices  before  suing  out  a  certiorari  to  remove  an  order  made 
by  them,  the  day  of  giving  the  notice  was  to  be  excluded.  So,  in 
PeUew  V.  Inhabitants  of  Wonsford  (2),  the  two  days'  notice  required 
by  the  Biot  Act,  9  Geo.  I.  c.  22,  to  be  given  of  the  injury  done, 
before  an  action  can  be  commenced  against  the  hundred,  were 
construed  exclusively  of  the  first  day.  There  the  words  are  very 
strong — "within  two  days  after  such  damage  or  injury  done." 
The  analogy  derived  from  the  rule  as  to  bills  of  exchange  is  in 
favour  of  the  defendant;  and  all  convenience  favours  the  same 
construction.  The  Courts  have  accordingly  adopted  it  as  to  the 
computation  of  time  in  matters  of  practice,  by  the  Bule  of  H.  T. 
2  Will.  IV.  (viii.) 

Parke,  B.  : 

I  think  the  rule  ought  to  be  absolute  for  a  new  trial:  there 
cannot  be  a  nonsuit,  as  this  point  was  not  reserved.  As  to  the 
[  •476  ]  question  whether  the  time  should  be  *computed  by  lunar  or 
calendar  months,  I  think  it  is  not  now  open  to  the  plaintiff  to  say 
that  they  were  lunar  months.  The  case  was  argued  at  the  trial, 
on  both  sides,  on  the  footing  that  they  were  to  be  taken  as 
calendar  months,  and  was  so  left  to  the  jury.  If  that  assumption 
be  wrong,  the  plaintiff  can  set  it  right  when  the  case  goes  down 
to  a  new  trial ;  but  I  cannot  help  thinking  that  the  fact  was  not 
so,  and  that  there  is  no  difference  in  this  respect  between  what  is 
called  close  credit,  that  is,  on  payment  by  bills,  and  the  case  of 
open  credit.  Assuming  that  they  were-  calendar  months,  I  think 
the  action  was  prematurely  brought.  Whatever  doubt  there  might 
have  been  upon  the  point  before  the  decision  in  Lester  v.  Garland, 
since  that  case  the  rule  appears  to  be  that  the  time  is  to  be  calcu- 
lated exclusively  of  the  day  on  whi^h  the  contract  was  made :  the 
party  is  to  have  two  entire  calendar  months  in  which  to  make 
payment,  exclusively  of  the  day  of  sale.  The  question  was  very 
much  gone  into  by  the  Master  of  the  Bolls,  Sir  William  Grant, 
with  whose  observations  I  entirely  concur.  [His  Lordship  read 
the  paragraphs  before  quoted.]  That  appears  to  me  to  be  an 
extremely  sound  rule  to  lay  down  on  the  subject ;  and  I  think  the 
earlier  cases  can  be  disposed  of  without  breaking  in  upon  that  rule. 
(1)  4  Nov.  &  M.  378.  (2)  9  B.  &  Gr.ld4 ;  4  Man.  &  E.  130. 
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Rex  V.  Adderley  was  ultimately  decided  on  the  ground  that  the  Wkbb 
statute,  being  in  ease  of  sheriffs,  should  be  construed  favourably  tairmanbr. 
for  them.  As  to  Castle  v.  Burditt^  it  may  be  doubtful  whether 
it  can  be  considered  law  since  the  decision  in  Hardy  v.  Ryle :  if 
a  month  is  to  be  allowed,  one  can  hardly  suppose  that  the  justices 
should  not  have  a  whole  month  within  which  to  consider  as  to  the 
tendering  amends.  That  case,  however,  proceeded  entirely  on 
the  authority  of  Rex  v.  Adderley,  which,  as  I  have  said,  was 
decided  on  a  particular  ground.  Then,  with  regard  to  Glassington 
V.  Rawlins,  there  is  no  doubt  that  there  the  party  lay  in  prison  on 
the  day  on  which  he  went  to  prison,  and  that  he  lay  in  prison 
during  a  portion  at  least  of  each  of  the  twenty-eight  days ;  and  it 
is  *difficult  to  say  that  there  should  be  a  different  rule  in  the  case  [  •177  ] 
of  lying  in  prison  so  as  to  commit  an  act  of  bankruptcy,  and  in 
that  of  a  sentence  of  imprisonment,  in  which,  in  favour  of  liberty, 
the  time  is  reckoned  inclusively.  The  earlier  cases,  therefore,  can 
all  be  distinguished.  Then  as  to  the  cases  since  that  of  Lestei'  v* 
Garland,  they  will  all,  I  believe,  be  found  to  be  cases  in  which  the 
time  was  computed  exclusively.  Hardy  v.  Ryle  is  one  of  them,  and 
there  Baylby,  J.,  refers  to  and  acts  on  the  authority  of  Lester  v. 
Garland,  although  perhaps  some  of  the  reasoning  of  the  Court  may 
not  be  quite  satisfactory.  So  also,  in  Pellew  y.  Inhabitants  of 
Wonsford,  the  time  was  held  to  be  exclusive ;  and  a  very  reason- 
able rule  was  laid  down  by  Lord  Tenterden,  which  is  a  very  good 
test  to  apply,  viz.  by  reducing  the  time  to  one  day,  in  which  case 
the  party  would  clearly  be  entitled  to  the  whole  of  the  next  day 
after  the  injury  was  done,  otherwise  he  might  have  no  time  at 
all  in  which  to  give  notice.  So  here,  if  the  credit  had  been  for 
one  day,  it  is  impossible  to  say  that  the  defendant  would  not  have 
the  whole  of  the  next  day  in  which  to  make  payment.  If  so,  the 
same  must  be  true  of  any  number  of  days ;  consequently  he  had 
the  whole  of  the  5th  of  December  for  that  purpose.  And  although 
I  admit  that  the  rule  as  to  bills  of  exchange  is  not  conclusive, 
because  it  is  founded  on  the  law  merchant,  yet  so  far  as  it  affords 
an  analogy,  it  is  in  favour  of  this  construction ;  the  day  on  which 
the  bill  is  dated  would  not  be  reckoned  in  the  computation ;  and 
that  being  true  of  what  is  called  close  credit,  appears  to  me  to  be 
so  also  in  the  case  of  open  credit :  and  there  can  be  no  doubt  that 
this  is  much  the  more  convenient  rule.  For  these  reasons  I  am 
of  opinion  that  the  writ  in  this  case  was  issued  too  soon,  and  that 
the  defendant  is  entitled  to  a  new  trial. 
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Wbbb       Bolland,  B.  : 

V, 

FATHMANER.  J  am  of  the  same  opinion.  It  appears  to  me,  independently  of 
[  *4"«  J  the  cases,  that  the  rule  we  adopt  is  *by  far  the  more  convenient. 
I  have  always  miderstood  that  the  day  of  the  contract  was  not  to 
be  considered  as  included,  because  thereby  the  seller  has  the  whole 
day  to  deliver  the  goods,  and  the  buyer  the  whole  day  to  receive 
them.  If  a  merchant  goes  into  the  warehouse  of  another  on  the 
first  of  January,  and  purchases  goods  at  a  month's  credit,  it  is 
said  that  that  day  is  to  be  included ;  but  then  if  he  proposes  to 
give  a  bill  at  a  month,  he  is  to  have  a  day  longer  for  payment  than 
in  the  other  case.  I  think  it  is  much  more  convenient  that  the 
same  rule  should  apply  to  both. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  The  rule  laid  down  in  Pellew  v. 
Inhabitants  of  Wonsford  is  a  very  excellent  criterion  to  apply,  viz. 
to  reduce  the  time  to  one  day,  and  see  whether  you  do  not  obtain 
an  absurdity  unless  by  excluding  the  first  day.  And  you  must 
have  the  same  rule  whatever  be  the  number  of  days. 

GuRNBY,  B.,  concurred. 

The  rule  was  therefore  made  absolute ;  but  on  the  application 
of  Piatt,  the  plaintiff  had  leave  to  discontinue  on  payment  of  costs  up 
to  the  time  of  the  trial,  each  party  paying  his  own  costs  of  the  trial. 


im  MIZEN  V.  PICK. 

£^eh.  of       (3  Meeson  &  Welsby,  481—483 ;  S.  C.  1  H.  &  H.  163 ;  7  L.  J.  (N.  S.)  Ex.  153.) 

'  Where  a  husband,  living  apart  from  his  wife,  allows  her  sufficient  for 

*■        ^  her  maintenance,  he  is  not  liable  for  necessaries  supplied  to  her,  and  notice 

to  the  tradesmen  of  that  allowance  is  immaterial,  and  need  not  be  given. 

Debt  for  board  and  lodging,  &c.  supplied  to  the  wife  of  the 
defendant.     Plea,  nunqunm  indebitatus. 

The  cause  was  tried  at  the  Palace  Court  under  a  writ  of  trial,  when 
it  appeared  that  the  defendant  was  living  in  adultery  with  another 
woman,  apart  from  his  wife,  and  it  was  proved  that  the  plaintiff 
had  supplied  her  with  board  and  lodging.  The  defence  was,  that 
she  had  received  from  him  a  sufficient  sum  for  her  maintenance, 
which  was  proved  to  have  been  paid.  It  was  objected  for  the 
plaintiff  that  there  was  no  evidence  that  the  plaintiff  had  had  notice 
of  the  separate  allowance,  but  the  learned  Judge  was  of  opinion  that 
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notice  was  immaterial ;  and  the  jury  having  found  that  the  main-  Hizen 
tenance  paid  was  sufficient,  he  nonsuited  the  plaintiff,  with  leave  to  pick. 
move  to  enter  a  verdict  for  20/. 

Locke  now  moved  to  set  that  nonsuit  aside,  and  to  enter  a 
verdict  for  the  plaintiff  for  the  sum  of  201,,  the  amount  of  the  board 
and  lodging  proved  at  the  trial.  Rawlyns  v.  *  Vandyke  {i)^  is  an  [♦482] 
authority  that  it  is  incumbent  on  the  husband  to  show  that  the 
tradesman  had  notice  of  the  separate  allowance  of  the  wife.  There 
Lord  Eldon,  Gh.  J.,  says — **  If  the  husband  gives  express  notice  to 
a  tradesman  not  to  trust  his  wife,  he  shall  not  be  charged  for 
goods  furnished  to  the  wife :  and  if  a  tradesman  has  notice  of  a 
separate  maintenance  given  to  the  wife,  it  is  the  doctrine  of  Lord 
Holt  that  that  shall  be  notice  of  an  express  dissent  on  the  part  of 
the  husband,  and  he  shall  not  be  charged ;  but  where  the  trades- 
man's demand  is  for  necessaries,  it  is  incumbent  on  the  husband 
to  show  that  the  tradesman  knew  of  the  separate  maintenance." 

(Aldbrson,  B.  :  No  doubt,  according  to  that  decision,  notice 
would  be  necessary,  but  the  question  is,  whether  Lord  Eldon  meant 
to  express  what  the  reporter  has  made  him  say.  In  Hindley  v.  The 
Marquis  of  Westmeath  (2),  nothing  is  said  as  to  the  necessity  of 
notice.) 

Locke  also  urged  that  it  did  not  appear  from  the  evidence 
that  the  maintenance  extended  over  the  whole  period  during  which 
the  board  and  lodging  were  supplied. 

BOLLAND,  B. : 

The  objection  as  to  the  sufficiency  of  the  evidence  was  not  made 
at  the  trial,  and  it  is  now  too  late  to  raise  it.  As  to  the  necessity  of 
notice,  the  Court  think  that  the  case  in  Espinasse  is  not  a  sufficient 
authority  to  support  such  a  doctrine.  The  rule  must  therefore  be 
refused. 

Aldbbson,  B.  : 

The  plaintiff  was  nonsuited  upon  a  supposed  state  of  facts,  which, 
if  not  the  true  state,  should  have  been  corrected  and  set  right  at 
the  time.  It  is  the  duty  of  the  counsel  to  point  out  any  deficiency 
in  the  evidence,  if  the  Judge  has  overlooked  it.  The  Judge  stated  it 
as  his  opinion  that  the  payment  of  a  separate  maintenance,  *if      C  ^^^^  3 

(1)  3  Esp.  250.  9  D.  &  B.  351,  S.  C;  1  Dow  &  CI. 

(2)  30  R.  B.  290  (6  B.  &  Cr.  200 ;      519). 
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[r-r. 


MiZEK 

r. 
Pick. 


sufficient,  would  be  an  answer  to  the  action,  and  the  jury  found 
that  it  was  sufficient.  It  was  assumed  then,  and  cannot  be  disputed 
now,  that  the  payment  of  the  maintenance  extended  over  the  whole 
period  out  of  which  the  plaintiff's  claim  arose.  The  question 
therefore  is,  whether  the  law  laid  down  by  the  Judge  is  correct.  I 
think  it  is :  I  do  not  see  how  notice  to  the  tradesman  can  be 
material.  The  question  in  all  these  cases  is  one  of  authority.  If 
a  wife  living  separate  from  her  husband  is  supplied  by  him  with 
sufficient  funds  to  support  herself — with  every  thing  proper  for  her 
maintenance  and  support,  then  she  is  not  his  agent  to  pledge  his 
credit,  and  he  is  not  liable. 


GuRNBY,  B.,  concurred. 


Rvle  refused. 


18S8. 

Hxeh,  of 
Pleas. 

[483] 


[♦484] 


PATRICK  V.  COLERICK  (1). 

(3  Meeson  &  Welsby,  483—486;  S.  C.  7  L.  J.  (N.  S.)  Ex.  135.) 

A  plea  to  a  declaration  in  trespass  for  breaking  and  entering  the  plain- 
tiff's dose,  that  the  defendant  being  possessed  of  cei*tain  goods,  the  plaintiff, 
without  his  leave  and  against  his  will,  took  the  goods  and  placed  them  on 
the  close  in  the  declaration  mentioned,  wherefore  the  defendant  made 
fresh  pursuit,  and  entered  to  retake  the  goods,  is  a  good  plea,  and  a  good 
justification  of  the  entry  on  the  plaintiff's  close. 

Trespass  for  breaking  and  entering  the  plaintiff's  close,  and  with 
feet  in  walking,  &c.,  and  with  horses,  &c.,  and  with  the  wheels  of 
carts,  &c.,  subverting  the  soil,  and  seizing  and  carrying  away  divers 
large  quantities  of  straw,  &c. 

Third  plea.  As  to  entering  the  close  of  the  plaintiff  in  which, 
&c.,  and  with  feet  in  walking,  &c.,  and  with  the  said  horses,  &c., 
and  with  the  wheels  of  the  said  carts,  &c.,  a  little  tearing  up, 
subverting,  and  damaging  the  earth  and  soil  of  the  said  close,  the 
defendant  says  that  the  plaintiff  ought  not  to  maintain  his  aforesaid 
action  thereof  against  him,  because  he  says  that  he,  the  defendant, 
just  before  the  said  time  when,  &c.,  was  lawfully  possessed  as  of 
his  own  property  of  divers,  to  wit,  ten  cartloads  of  straw ;  and  the 
defendant  being  so  possessed  thereof,  the  plaintiff  did  then  with 
force  and  arms,  &c.,  and  without  the  leave  or  license,  and  against 
the  will  of  *the  defendant,  seize  and  lay  hold  of  the  said  last 
mentioned  straw,  and  wrongfully  carry  away  the  same,  and  put  and 
place  the  same  upon  the  said  close  in  the  said  first  count  mentioned, 


(1)  Beferred  to  by  Willes,  J.  in 
Atutin    V.    Bowling  (1870)   L.   K.    5 


C.  P.  534 ;   39  L.  J.  C.  P.  260,  263.— 
RC. 
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in   which,  &c.,  and  wrongfully  detained  it  therein  until  the  said      Patrick 
time  when,  &c.,  wherefore  the  defendant  at  the  said  time  when,     colkrick. 
&c.,  made  fresh  pursuit  after  his  said  straw,  and  then  quietly  and 
peaceably  entered  the  said  close  in  the  said  first  count  mentioned,  in 
which,  &c.,  and  with  the  said  horses,  mares,  geldings,  and  waggons 
in  the  introductory  part  of  this  plea  mentioned  (the  same  then 
being  necessary  and  proper  for  that  purpose)  in  order  to  retake  his 
said  straw,  and  did  then  and  there  quietly  and  peaceably  retake  his 
said  straw,  and  load  the  same  upon  the  last  mentioned  waggons, 
and  carry  the  same  away  from  and  out  of  the  said  close  in  the  said 
first  count  mentioned,  in  which,  &c.,  as  he  lawfully  might  for  the 
cause  aforesaid,  doing  no  unnecessary  damage  to  the  plaintiff. 
Demurrer,  and  joinder  in  demurrer. 

F.  V.  Lee,  in  support  of  the  demurrer : 

This  plea  is  bad.  In  Anthony  v.  Haney  (i),  where,  in  trespass 
for  breaking  and  entering  the  plaintiff's  close,  the  defendant 
pleaded  that  he  was  the  owner  of  a  certain  barn,  three  outhouses, 
and  three  lean-tos,  and  divers  goods  and  chattels,  to  wit,  ten  bricks, 
&c.  then  standing  and  being  in  and  upon  the  close  of  the  plaintiff, 
in  which,  &c.,  wherefore  he  entered  to  pull  down,  remove,  and  take 
them  away ;  it  was  held  that  the  plea  was  bad,  as  not  showing  how 
the  bam,  &c.,  came  upon  the  plaintiff's  close. 

(Parke,  B.  :  In  this  plea  it  is  stated  that  the  plaintiff  took  the 
defendant's  property  and  placed  it  upon  his  own  close ;  in  Anthony 
V.  Haney,  it  does  not  appear  who  placed  the  barn,  &c.  on  the 
plaintiff's  close.) 

*It  must  be  admitted  that  that  case  is  distinguishable  from  the  [  *486  ] 
present  upon  the  facts  stated,  but  the  reason  of  the  judgment  will 
apply  to  this  case  :  the  plea  ought  to  show  the  circumstances  under 
which  the  entry  was  made,  and  that  they  were  such  as  could  not 
lead  to  a  breach  of  the  peace.  There  Tindal,  Gh.  J.,  cites  the 
following  passage  from  Blackstone's  commentaries  (2) :  ''  As  the 
public  peace  is  a  superior  consideration  to  any  one  man's  private 
property,  and  as,  if  individuals  were  once  allowed  to  use  private 
force  as  a  remedy  for  private  injuries,  all  social  justice  must  cease ; 
the  strong  would  give  law  to  the  weak,  and  every  man  would  revert 
to  a  state  of  nature;  for  these  reasons  it  is  provided  that  this 

(1)  34  R.  R.  670  (8  Ring.  186;   1  (2)  Vol.  HI.,  p.  4. 

Moore  &  Scott,  300). 
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patricx  natural  right  of  recaption  shall  never  be  exerted,  where  snch 
GoLKBicK.  exertion  must  occasion  strife  and  bodily  contention,  or  endanger 
the  peace  of  society.  If,  for  instance,  my  horse  is  taken  away,  and  I 
find  him  in  a  common,  a  fair,  or  a  public  inn,  I  may  lawfully  seize  him 
to  my  own  use ;  but  I  cannot  justify  breaking  open  a  private  stable, 
or  entering  on  the  grounds  of  a  third  person  to  take  him.  unless  he 
be  feloniously  stolen  ;  but  must  have  recourse  to  an  action  at  law." 

Farke,  B.  : 

The  passage  in  Blackstone,  as  to  the  right  of  recaption,  applies 
to  the  case  where  the  goods  are  placed  on  the  ground  of  a  third 
party.  All  the  old  authorities  say,  that  where  a  party  places  the 
goods  upon  his  own  close,  he  gives  to  the  owner  of  them  an  implied 
license  to  enter  for  the  purpose  of  recaption.  There  are  many 
authorities  to  that  effect  in  Viner's  Abridgment.  Thus,  in  title 
**  Trespass,"  (1)  a,  it  is  said,  ''  If  a  man  takes  my  goods  and  carries 
them  into  his  own  land,  I  may  justify  my  entry  into  the  said  land 
to  take  my  goods  again ;  for  they  came  there  by  his  own  act." 
[  *486  ]  The  reason  of  the  judgment  of  the  Court  *of  Common  Pleas  is,  that 
it  was  not  shown  who  placed  the  goods  there ;  and  that  the  mere 
fact  of  the  defendant's  goods  being  on  the  plaintiff's  land  is  no 
justification  of  the  entry,  unless  it  be  shown  that  they  came  there 
by  the  plaintiff's  act. 

LoBD  Abinoeb,  C.  B.,  Bollakd,  B.,  and  Aldebson,  B.,  concurred. 

Judgment  for  the  defendant. 


18S8.  HUCKMAN  V.  PERNIE,  Managing  Director  of  the 

ih^of  British  Commercial  Insurance  Company. 

^^^^-         (3  Meeson  &  Welsby,  505—521 ;  S.  C.  1  H.  &  H.  149 ;  7  L.  J.(N.  S.)  Ex.  163 ; 
[  ^^^  3  2  Jur.  444.) 

In  an  action  on  a  policy  of  insurance  effected  by  the  plaintiff  on  the  life 
of  his  wife,  the  declaration  averred  that  the  plaintiff  had  made  statements, 
{inter  alia),  that  the  wife  was  not  afflicted  with  any  disorder  which  tended 
to  shorten  life,  and  that  she  had  led»  and  continued  to  lead,  a  temperate 
life.  The  defendant  pleaded,  that  before  the  making  of  the  policy,  and  on 
divers  times  after  that  day,  the  wife  had  been  and  was  afflicted  with  certain 
disorders,  maladies,  or  diseases,  to  wit,  delirium  tremens  and  erysipelatous 
inflammation  of  the  legs,  aU  which  the  plaintiff  before  and  at  the  time  of 
the  making  of  the  policy  well  knew.  It  appeared  that  at  the  time  the 
policy  was  effected,  the  wife  had  been  examined  at  the  insurance  office, 
and  answered  several  questions  put  to  her,  but  did  not  apprise  the  company 
of  her  having  been  affected  with  those  complaints.    The  jury  found  that 
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the  plaintiff  had  not  any  knowledge  of  her  having  had  these  disorders :      Huokman 
Held,  that  upon  the  issue  raised  on  these  pleadings,  the  wife  not  being  ^• 

the  general  agent  of  the  husband  to  effect  the  policy,  but  only  sent  to  «RNIb. 

answer  particular  questions,  her  knowledge  was  not  in  this  respect  the 
knowledge  of  the  husband. 

The  wife  had  for  several  years  been  attended  by  A.  B.  up  to  her  marriage 
with  the  plaintifP,  and  nearly  to  the  time  when  the  policy  was  effected. 
After  her  marriage,  C.  D.,  the  medical  attendant  of  her  husband^s  family, 
had,  on  one  or  two  occasions,  when  called  in  to  the  other  members  of  the 
family,  prescribed  for  her  for  a  cold  or  some  trifling  matter.  In  answer  to 
the  question  put  to  her  at  the  office,  **  who  is  your  usual  medical  attend- 
ant P "  she  replied,  C.  D. :  Held,  that  the  learned  Judge  ought  not  to 
have  left  it  to  the  jury,  on  this  evidence,  to  say  which  of  the  two  was  her 
usual  medical  attendant,  but  whether  C.  D.  could  be  called  her  usual 
medical  attendant  at  all. 

Where,  upon  a  question  whether  the  plaintiff  or  defendant  has  a  right  to 
begin,  the  Judge  at  Nisi  Prius  has  decided  clearly  and  manifestly  wrong, 
the  Court  will  grant  a  new  trial. 

Assumpsit  on  a  policy  of  insurance.  The  declaration  stated  that 
the  plaintiff,  on  the  2drd  of  October,  1888,  caused  to  be  made  a 
certain  policy  of  insurance,  whereby,  after  reciting  that  the  plaintiff, 
having  an  interest  in  the  life  of  Elizabeth  Huckman  his  wife, 
was  desirous  of  making  an  insurance  with  the  company,  in  the 
sam  of  800L  upon  the  life  of  the  said  Elizabeth  Huckman,  and 
had  declared  that  she  did  not  exceed  the  age  of  fifty-one  years  on 
the  28th  of  March  then  last ;  that  she  had  had  the  small  pox  or 
cow  pox,  had  not  had  the  gout,  had  not  had  a  spitting  of  blood,  and 
was  not  afflicted  with  any  disorder  which  tended  to  shorten  life, 
and  that  she  had  led  and  continued  to  lead  a  temperate  life.  The 
declaration  then  went  on  to  state  the  making  of  the  policy,  which 
contained  a  proviso,  amongst  other  things,  that  if  anything  stated 
by  the  plaintiff,  either  in  the  declaration  or  attestation  thereinbefore 
mentioned  to  have  been  made  by  him,  should  not  be  true,  the 
policy  should  be  null  and  void,  and  the  monies  paid  on  account  of 
the  insurance  should  be  forfeited.  The  declart^tion  then  alleged 
mutual  promises,  and  averred  performance  by  the  plaintiff  of  all 
things  in  the  policy  on  his  behalf  to  be  performed — that  he  was 
interested  in  his  *wife's  life  to  the  amount  of  the  monies  insured  [  *606  ] 
thereon — and  that  the  declaration  or  attestation  in  the  policy  men- 
tioned, and  so  by  him  made,  was  in  all  respects  true.  It  then 
proceeded,  in  the  usual  form,  to  allege  the  death  of  Mrs.  Huckman, 
the  payment  of  the  premiums,  &c.  &c.  Pleas:  First,  that  the 
declaration  or  attestation  in  the  policy  mentioned  was  not  true, 
because  at  the  time  the  same  was  made  the  said  Elizabeth 
Huckman  was  afflicted  with  a  disorder  which  tended  to  shorten  life. 
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HuoKMAN  Secondly,  that  the  said  declaration  or  attestation  in  the  said  policy 
Fbbnib.  mentioned,  and  so  made  by  the  plaintiff  as  therein  stated,  was  not 
true,  because  at  the  time  the  same  was  made  as  aforesaid  the  said 
Elizabeth  Huckman  had  not  led,  nor  did  she  continue  to  lead,  a  tem- 
perate life.  Thirdly,  that  before  the  making  of  the  policy  of  insurance 
in  the  said  first  count  mentioned,  to  wit,  on  the  first  of  January,  IB289 
and  on  divers  times  after  that  day,  the  said  E.  Huckman,  deceased, 
had  been  and  was  afflicted  with  certain  disorders,  maladies,  or 
diseases,  to  wit,  delirium  tremens,  and  erysipelatous  inflammation 
of  the  legs,  and  her  legs  had  been  and  were  ulcerated,  and  she  had 
been  and  was,  on  various  occasions,  and  from  time  to  time,  as  well 
long  before  as  shortly  before  the  making  of  the  said  policy,  seriously 
ill,  all  which  the  plaintiff  before  and  at  the  time  of  the  making  of 
the  said  policy  well  knew,  which  were  facts  material  and  necessary 
to  be  known  to  the  said  company  before  the  making  of  the  said 
policy,  to  enable  them  rightly  and  adequately  to  estimate  the  risk  to 
be  by  them  incurred  in  the  event  of  their  making  the  said  policy 
of  assurance,  and  for  their  due  security  in  that  behalf ;  and  the 
defendant  further  says,  that  the  said  plaintiff,  before  and  at  the 
time  of  making  the  said  policy,  wholly  neglected  and  omitted  to 
apprise  and  inform  the  said  company  of  the  said  last  mentioned 
several  facts,  and  the  same  were  not,  nor  was  either  of  them,  at  any 
time  before  the  making  of  the  said  policy  of  insurance,  in  any 
[  ♦507  ]  manner  communicated  to  the  *said  Company,  but  the  said  Company 
were,  at  the  time  of  the  making  of  the  said  policy,  wholly  ignorant 
of  the  same,  and  by  reason  of  the  said  premises,  and  of  the  non- 
communication of  the  said  last  mentioned  facts  by  the  plaintiff  to 
the  said  Company  as  aforesaid,  the  said  policy  was  and  is  wholly 
null  and  void — ^Verification.  The  fourth  plea  alleged,  in  the  same 
manner,  that  Mrs.  Huckman  had  been  in  the  habit  of  taking  spirits 
in  excessive  quantities ;  and  the  fifth  plea  stated  that  the  Company 
were  induced  to  enter  into  the  policy,  and  that  the  policy  was 
effected,  by  fraud  and  covin.  The  defendant  pleaded  sixthly,  that 
before  the  granting  of  the  insurance  and  making  of  the  policy,  to 
wit,  on  &c.,  the  said  Company  caused  to  be  delivered  to  the  plaintiff, 
and  he  received  from  them,  a  certain  document  or  instrument  in 
writing,  containing  and  requiring  divers  questions  to  be  answered, 
and  matters  to  be  stated  in  writing  by  the  plaintiff,  and  to  be  then 
signed  by  the  plaintiff  and  returned  to  the  said  Company,  one  of 
such  questions  and  matters  being,  ''Who  was  the  usual  medical 
attendant  of   the  said   E.   Huckman?"  and  the  said  Company 
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then  declined  to  make  the  policy  until  such  questions  and  Hugkman 
matters  were  answered  and  stated  by  the  plaintiff,  the  said  docu-  fe^iv. 
ment  being  material  in  reference  to  the  state  of  health  of  the  said 
E.  Huckman,  whereof  the  plaintiff  then  had  notice;  and  the 
defendant  says  that  thereupon  he,  the  said  plaintiff,  in  answer  to 
the  said  questions  and  requisition,  in  reference  to  the  name  of  the 
usual  medical  attendant  of  the  said  E.  Huckman,  afterwards,  to 
wit,  on  &c.,  answered  and  stated  in  writing  in  the  said  document, 
that  Mr.  E.  Day,  surgeon,  Bristol,  was  the  usual  medical  attendant 
of  the  said  E.  Huckman,  and  the  plaintiff  then  signed  the  last- 
mentioned  document,  and  returned  the  same  to  the  company,  and 
thereby  then  declared  and  agreed  that  the  said  plaintiff's  said 
declaration  and  answers,  and  matters  therein  stated  by  the  plaintiff, 
should  be  the  basis  of  the  ^contract  for  the  said  insurance,  and  that  [  *508  ] 
he  had  not  omitted  or  concealed  any  matter  material  to  be  known 
to  the  assurers:  and  the  defendant  further  saith,  that  the  said 
Company,  confiding  in  the  truth  of  the  said  answer  and  matter  so 
stated  by  the  plaintiff,  and  believing  the  same  to  be  true,  the  same 
being  material  in  that  behalf,  then  made  the  said  policy  in  the 
declaration  mentioned  as  aforesaid :  whereas  in  truth  and  in  fact 
the  said  E.  Day  was  not  the  usual  medical  attendant  of  the  said 
E.  Huckman,  as  stated  in  the  said  document  by  the  plaintiff  as 
aforesaid,  but  a  certain  other  person  then  living  had  been  and  was 
her  usual  medical  attendant,  wherefore  the  said  policy  was  and  is 
void  in  law.  Verification — To  the  count  on  the  account  stated,  the 
defendant  pleaded  the  general  issue.  The  plaintiff  took  issue  on 
the  first  and  second  pleas,  and  replied  de  injuria  to  the  third,  fourth, 
and  sixth  pleas ;  on  which  issues  were  joined. 

At  the  trial  before  Tindal,  Gh.  J.,  at  the  Bristol  Summer  Assizes, 
1887,  it  appeared  that  in  the  year  1888  the  plaintiff  effected  the 
insurance  in  question,  at  which  time  he  sent  his  wife  to  the  office 
of  the  Company,  and  she  attended  the  board,  and  answered  several 
questions  which  were  then  put  to  her,  but  as  they  did  not  apply 
to  the  particular  causes  of  illness  stated  in  the  third  plea,  but  were 
merely  answers  given  to  printed  questions,  the  Company  were  not 
apprised  of  her  having  been  affected  with  those  complaints.  It 
appeared  in  evidence,  upon  the  sixth  plea  (as  to  who  was  the  usual 
medical  attendant  of  Mrs.  Huckman),  that  she  had  married  the 
plaintiff,  who  was  a  butcher  in  Bristol,  in  1882,  having  been 
previously  residing  as  a  widow  in  Bristol.  In  1829  she  had  been 
attacked  with  severe  erysipelatous  inflammations  in  the  legs,  when 
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HucKMAN  a  surgeon  of  the  name  of  Duck  was  called  in  to  attend  her,  as  he 
Fkbmis.  also  did  in  1830,  when  she  was  attacked  with  delirium  tremens, 
under  which  she  continued  in  a  very  dangerous  state  for  some 
[  *509  ]  weeks.  Mr.  Duck  had  subsequently  retired  from  ^business. 
Mr.  Day,  who  was  an  apothecary  in  Bristol,  it  appeared,  had 
never  attended  Mrs.  Huckman  before  her  marriage,  but  had  been 
in  the  habit  of  attending  Mr.  Huckman's  family,  and  in  answer  to 
questions  put  to  him  by  the  directors,  he  stated  that*he  had  never 
attended  her  professionally ;  but  that  on  one  or  two  occasions  when 
he  had  not  been  called  in  to  attend  her  expressly,  he  gave  her  some 
prescription  for  a  cold,  but  of  which  he  had  made  no  entry  or 
memorandum  in  his  books.  Upon  this  evidence,  the  learned  Chief 
Justice  left  it  to  the  jury  to  say  whether  the  husband  had  a 
knowledge  of  the  fact  of  his  wife's  having  had  the  erysipelas  or 
delirium  tremens,  and  also  who  was  the  usual  medical  attendant  of 
Mrs.  Huckman.  The  jury  found  that  Mr.  Day  was  her  usual 
medical  attendant  in  1838,  and  that  her  husband  had  not  any 
knowledge  of  the  erysipelas  or  delirium  tremens.  At  the 
commencement  of  the  cause,  the  learned  Chief  Justice  had 
decided  that  the  plaintiff  was  entitled  to  begin.  A  verdict  having 
been  found  for  the  plaintiff,  Crowder,  in  the  following  Term, 
obtained  a  rule  to  show  cause  why  there  should  not  be  a  new 
trial,  on  three  grounds :  1st,  That  the  learned  Judge  had  decided 
improperly  in  allowing  the  plaintiff  to  begin.  2ndly,  that  his 
lordship  had  misdirected  the  jury  in  telling  them  that,  in  order 
to  support  the  averment  in  the  third  plea,  of  concealment,  they 
must  be  satisfied  that  the  plaintiff  was  himself  aware  of  the  fact 
that  his  wife  had  had  erysipelas  or  delirium  tremens ;  for  that  the 
wife  having  been  sent  by  him  to  the  office  as  his  agent,  her  knowledge 
of  it  ought  to  be  considered  as  equivalent  to  knowledge  by  him. 
Srdly,  That  it  ought  not  to  have  been  left  to  the  jury,  on  the  above 
evidence,  whether  Duck  or  Day  was  the  wife's  usual  medical  attend- 
ant in  October,  1888,  for  that  the  evidence  showed  that  Day  could  not 
be  considered  her  usual  medical  attendant  at  all.    In  this  Term, 

BompaSf  Serjt.,  showed  cause : 

[  *5io  ]  The  question  who  is  *the  party  to  begin   is  a  matter  in  the 

discretion  of  the  Judge  at  Nisi  Prius,  under  the  circumstances  of 
the  case,  and  the  Court  in  banc  will  not  interfere  with  the  exercise 
of  that  discretion.  But  here  the  learned  Judge  has  properly 
decided  that  the  issue  was  upon  the  plaintiff,  and  having  imposed 
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the  burthen  upon  him,  of  which  he  did  not  complain,  the  defendant     Huokman 
has  no  right  now  to  complain  of  it.    The  affirmative  of  the  issue      fernib. 
as  to  whether  the  wife  led  a  temperate  life  or  not^  was  clearly  upon 
the  plaintiff. 

(Aldbrson,  B.  :  The  real  criterion  is,  whether  the  averment  in 
the  declaration,  that  she  did  lead  a  temperate  life,  is  necessary  to 
make  the  declaration  good.) 

The  declaration  would  have  been  bad  if  it  had  not  contained 
that  averment ;  it  is  a  conditional  agreement ;  one  of  the  conditions 
of  the  policy  is,  that  she  led  a  temperate  life,  and  the  plaintiff  must 
aver  performance  of  those  conditions. 

(Lord  Abingbr,  C.  B.:  The  plaintiff  must  give  some  evidence 
that  the  life  was  in  an  insurable  state.  Before  the  new  rules  that 
must  have  been  shown  under  the  general  issue,  and  when  an  issue 
is  now  taken  upon  it,  the  plaintiff  must  equally  prove  it.) 

If  the  averment  cannot  be  struck  out  as  immaterial,  and  the 
defendant  takes  issue  upon  it,  the  plaintiff  must  give  some  evidence 
in  support  of  it.  But  even  if  the  defendant  had  a  right  to  begin, 
the  Court  would  not  grant  a  new  trial  solely  on  that  ground : 
Burrell  v.  Nichohon  (i).  There  the  Court  said,  "  that  they  doubted 
whether,  under  any  circumstances,  a  new  trial  ought  to  be  granted, 
on  the  ground  that  the  Judge  at  Nisi  Prius  had  come  to  an  incorrect 
decision  relative  to  the  right  of  beginning.  It  seemed  rather  a 
matter  of  practice  and  regulation  for  the  presiding  Judge  to  exercise 
his  discretion  on,  than  one  which  the  Court  in  banc  were  to 
determine  as  a  matter  of  law." 

(Alderson,  B.  :  That  is  rather  a  large  proposition.     Suppose  a 
Judge  at  ^Nisi  Prius  were  to  determine  that  the  defendant  was      [  •sii  ] 
always  to  begin,  and  thus  give  him  the  advantage  of  a  reply  in 
every  case,  could  not  the  Court  in  banc  interfere  to  set  it  right  ? 

Lord  Abinoer,  C.  B.  :  You  say  that  in  this  instance  the  Judge 
was  right  in  deciding  that  the  plaintiff  ought  to  begin  ;  but  that  if 
not,  this  Court  has  no  jurisdiction  to  inquire  into  it.  I  think,  on 
the  first  part  of  the  proposition,  you  may  succeed,  but  not  on 
the  other.) 

No  new  trial  has  ever  been  granted  on  such  a  ground. 
(1)  1  M.  &  Bob.  301. 
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HucKMAN         (Aldbrson,  B.  :  There  are  cases  where  the  Judges  have  decided 

Fbrkib.      that  the  defendant  has  a  right  to  begin,  as  in  libel,  where  permitting 

him  to  begin  may  be  a  great  advantage  to  him.    The  Coart  of 

Common   Pleas,   in  a  case  where   there  has  been  an  improper 

amendment  allowed  at  Nisi  Prius,  have  interfered  to  set  it  right. 

Lord  Abinger,  C.  B.  :  The  Court  at  present  think  that  the  Chief 
Justice  was  right  in  deciding  that  the  plaintiff  oaght  to  begin. 
You  had  better  proceed  to  the  other  points.) 

Secondly. — ^It  is  averred  in  the  third  plea  that  the  plaintiff's  wife 
had  been  afflicted  with  deliriam  tremens  and  erysipelas,  and  had 
been  seriously  ill,  and  that  the  plaintiff  knew  it,  but  wholly 
neglected  and  omitted  to  inform  and  apprize  the  Company  of  those 
facts.  That  question  was  left  to  the  jury,  and  they  have  found  that 
he  did  not  know  it. 

(Alderson,  B.  :  The  question  is,  whether  the  plea  would  not 
have  been  good  without  the  averment  of  knowledge?  They  say 
on  the  other  side,  that  the  knowledge  of  the  wife  is  the  knowledge 
of  the  husband,  and  it  was  not  left  to  the  jury  whether  the  wife 
knew  it  or  not.) 

There  was  no  evidence  that  the  wife  ever  knew  she  had  had 
delirium  tremens.  She  knew  that  she  had  been  ill,  but  that  was 
immaterial.  Unless  she  knew  it  was  delirium  tremens,  it  amounts 
to  nothing.  Suppose  the  plea  had  raised  an  issue  whether  she  had 
had  that  specific  disease,  and  had  not  communicated  it  to  the  office ; 
[  *5i2  ]  there  being  *no  evidence  that  she  ever  knew  it,  the  Judge  ought  not 
to  have  left  that  question  to  the  jury.  So  as  to  the  erysipelas,  it 
was  not  shown  that  it  was  ever  communicated  to  her  that  she  had 
had  that  disease,  and  it  could  only  be  proved  that  she  knew  it  by 
proving  that  it  was  communicated  to  her. 

(Lord  Abinger,  C.  B.  :  There  is,  besides,  no  plea  here  to  raise 
that  point.) 

Under  the  old  rules  of  pleading,  the  defendant  might  have  falsified 
the  policy  by  showing  many  things  under  the  general  issue,  but 
here  he  was  limited  to  the  precise  issue.  The  defendant  ought  to 
have  pleaded  specially  the  matter  as  it  really  was,  in  order  that 
issue  might  be  taken  upon  it.     The  knowledge  of  the  wife  is  not  the 
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knowledge  of  the  husband.  It  is  not  like  the  cases  where  a  party  Huckmak 
is  a  general  agent  for  all  purposes:  here  the  wife  was  only  the  fkbnib. 
agent  of  the  husband  for  the  purpose  of  answering  the  particular 
questions  put  to  her.  Maynard  v.  RJwdes  (i)  and  Everett  v. 
Desborotufh  (2)  will  perhaps  be  relied  upon,  but  those  were  cases 
before  the  new  rules,  and  are,  besides,  clearly  distinguishable  from 
the  present  case.  In  Maynard  v.  Rhodes,  the  declaration  alleged 
that  Col.  Lyon,  the  life  insured,  had  himself  subscribed  and 
delivered  into  the  Pelican  office  a  declaration  setting  forth  his 
ordinary  and  then  state  of  health ;  and  that  such  declaration 
did  set  it  forth  truly,  and  was  part  of  the  consideration  for  the 
defendants'  entering  into  the  contract  (3).  That  case  is  therefore 
quite  beside  the  question,  as  the  plaintiff  there  took  upon  himself 
to  aver  that  the  declarations  of  the  life  assured,  touching  his 
health,  were  true.  In  Everett  v.  Desborough,  the  party  whose  life 
was  insured  was  the  agent  of  the  assured  for  making  the  particular 
declaration.  And  in  Sweet  v.  Fairlie  (4),  ♦it  was  held,  that  though  {  *313  ] 
the  party  was  the  agent  of  the  assured  for  making  the  declara- 
tion, yet  it  must  be  shown  that  she  knew  that  she  had  been  afflicted 
with  a  disorder  tending  to  shorten  life,  in  order  to  make  the  non- 
communication of  it  vitiate  the  policy. 

Thirdly.  It  was  a  question  for  the  jury,  whether,  at  the  time  of 
effecting  the  policy,  Mr.  Day  was  or  was  not  the  usual  medical 
attendant  of  Mrs.  Huckman.  It  appeared  in  evidence  that  Mr.  Duck 
had  been  her  medical  attendant  during  her  former  husband's  life, 
and  had  attended  her  on  some  occasions  previously  to  his  death, 
and  once  afterwards ;  but  that  he  had  for  some  time  prior  to  1833 
given  up  practice,  and  gone  to  reside  two  miles  out  of  Bristol. 
Mr.  Day  had  been  for  many  years  the  medical  attendant  of 
Mr.  Huckman's  family.  The  meaning  of  the  question  put  by  the 
Company,  "  Who  is  your  usual  medical  attendant  ? "  is,  who  is 
your  ordinary  medical  attendant  at  the  time?  Mr.  Day  had 
occasionally  prescribed  for  her,  and  though  it  did  not  appear  that 
she  had  had  much  occasion  for  medical  attendance  since  her 
marriage,  yet  if  she  had  had  occasion,  Mr.  Day  was  the  person  who 
would  have  attended  her.  In  Morrison  v.  Muspratt  (5),  Best,  C.  J., 
says,  ''  All  insurance  offices  are  desirous  to  consult  with  the  medical 

(1)  27  B.  B.  526  (0  Dowl.  &  By.  Byland,  but  is  stated  in  the  argument 
266).  of   Wilde,   Serjt,,   in  Evtrett  v.   Des- 

(2)  30  B.  B.  709  (0  Bing.  d03].  borough,  5  Bing.  512. 

(3)  The  form  of  the  declaration  is  (4)  6  Car.  &  P.  1. 

not  given  in  the  report  in  Dowling  &  (5)  4  Bing.  62 ;  12  Moore,  231. 

R  R. — ^VOL.  XLIX.  45 


706  1838.    EX.     8  MEE.  &  W.  518—514.  [b.r. 

HuGKMAN  man  who  has  been  last  in  attendance  on  the  life  insured."  And  in 
Fernib.  Everett  v.  Desboraagh  (i),  the  same  learned  Judge  refers  to  the 
decision  in  the  former  case,  and  says,  ''  No  longer  ago  than  when 
the  case  of  MojTison  v.  Muapratt  was  decided,  this  Court  held,  that 
if  there  was  a  reference  to  a  man  who  had  been  the  usual  medical 
attendant,  and  no  reference  to  the  person  who  was  the  medical 
attendant  on  the  life  insured  at  the  time  the  policy  was  effected, 
such  an  omission  to  refer  to  the  proper  person  would  vacate  the 
[  *6U  ]  policy."  Now  here  Duck  had  ceased  to  *be  her  medical  attendant, 
and  if  she  had  been  taken  ill,  Day  would  have  been  the  person  who 
would  have  been  called  in,  and  he  had  in  fact  prescribed  for  her. 

(Lord  Abingbr,  G.  B.  :  In  my  opinion,  the  argument  as  to  who 
is  the  usual  medical  attendant,  ought  not  to  be  carried  to  such 
extreme  length.  If  it  were,  according  to  that  doctrine,  if  a  man 
were  to  dismiss  his  physician  who  had  attended  him  twenty  years, 
and  take  another  whom  he  only  employed  a  week,  and  then  went  to 
effect  a  policy  on  his  life,  he  ought  to  give  the  name  of  the  latter  as 
his  usual  medical  attendant.) 

It  is,  at  all  events,  a  question  for  the  jury,  and  it  was  fairly  left  to 
them,  and  they  have  found  that  Mr.  Day  was  the  usual  medical 
attendant. 

Crowder  and  Barstow,  contrct  : 

If  the  Court  should  think  that  the  learned  Judge  was  wrong  in 
deciding  that  the  plaintiff  ought  to  begin,  it  would  clearly  be  a 
ground  for  granting  a  new  trial.  And  here  the  defendant  was 
entitled  to  begin.  The  second  plea  alleges  that  Mrs.  Huckman 
''  had  not  led  nor  did  she  continue  to  lead  a  temperate  life,"  on 
which  issue  is  taken.  The  onvs  of  proving  that,  therefore,  was 
upon  the  defendant.  The  Court  will  not  presume  intemperance  in 
any  one,  and  the  defendant  having  asserted  it,  the  onus  lay  upon 
him  to  establish  the  fact. 

(Aldebson,  B.  :  If  the  plaintiff  is  bound  to  aver  the  truth  of  the 
declaration,  that  she  had  led  a  temperate  life,  the  affirmative 
is  on  him.) 

Secondly,  the  knowledge  of  the  wife  was  the  knowledge  of  the 
husband  for  this  purpose.    Whether  or  not  she  was  aware  that  she 

(1)  30  R,  R.  709  (5  Bing.  503 ;  8  M.  &  P.  100). 


VOL.  XLix.]      1888.    EX.    8  MEE.  &  W.  514—515.  707 


had  had  delirium  tremens,  or  an  erysipelatous  affection  of  the' legs,     Huokman 

she  knew  that  she  had  been  seriously  ill  as  alleged  in  the  third      fernie. 

plea,  and  it  was  of  the  utmost  importance  to  the  Company  to  have 

been  made  acquainted  with  that  circumstance.    But  it  is  said,  that 

on  this  form  of  plea,  the  question  cannot  arise  whether  the  knowledge 

of  the  wife  be  sufficient.    This  is  a  plea  founded  on  the  ^common       [  *ois  ] 

law,  and  the  party  pleading  undertakes  to  show  the  knowledge  of 

the  plaintiff  by  the  usual  evidence  applicable  to  such  a  subject 

matter.     The  life  of  the  wife  is  the  life  insured,  and  she  is  the 

agent  of  the  plaintiff,  and  knowledge  in  her  is  sufficient.     She  was 

sent  by  him  to  make  a  communication  at  the  office  of  all  she  knew. 

(Lord  Abinobr,  G.  B.  :  She  was  not  sent  to  effect  the  policy ; 
she  was  merely  sent  for  the  purpose  of  answering  the  questions 
put  to  her  at  the  office.  If  she  had  been  sent  to  effect  the  policy, 
she  would  then  be  the  agent  of  the  husband  for  that  purpose,  and 
any  concealment  by  her  would  have  been  concealment  by  him,  and 
would  have  vitiated  the  policy.) 

If  not  the  general  agent,  she  is  the  agent  of  the  husband  for 
answering  the  questions  put  to  her ;  she  is  his  agent  to  make  the 
statements  required,  and  that  would  affect  the  plaintiff  just  as 
much  as  if  he  had  made  them  himself. 

(Lord  Abinoer,  C.  B.  :  That  question  is  not  raised  by  these 
pleadings.) 

In  Fitzherhert  v.  Mather  (i),  it  was  held,  that  any  person  acting 
by  the  orders  of  the  assured,  and  who  is  anywise  instrumental  in 
procuring  the  insurance,  is  bound  to  disclose  all  he  knows  to  the 
underwriter,  before  the  policy  is  effected  ;  and  where  any  misrepre- 
sentation arises  from  his  fraud  or  negligence,  the  policy  is  void. 

(Alderson,  B.  :  There  the  plea  was  the  general  issue.) 

Certainly :  but  though  since  the  new  rules  the  party  is  to  plead 
specially,  that  is  done  here  in  terms  sufficient  to  raise  the  question, 
and  it  is  enough  to  show  knowledge  in  the  agent,  as  that  is  the 
same  as  knowledge  in  the  principal ;  it  is  the  same,  as  respects  the 
pleading,  whether  the  party  has  knowledge  directly  or  construc- 
tively.     Gladstone   v.  King  (2),    and    Sweet    v.    Fairlie  (3),    are 

(1)  1  R.  B.  134  (1  T.  R.  12).  (3)  6  Car.  &  P.  1. 

[2)  14  R.  R.  392  (1  M.  &  S.  35). 
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HucKMAN     authorities  to  the  same  effect  as  Fizherhert  v.  Mather,     Beside 
Febnie.      the  declarations  which  Mrs.  Hackman  *has  made  and  signed,  she 
[  ♦616  ]       ^as  bound  to  communicate  other  matters  which  she  knew  affecting 
the  insurance. 

(Alderson,  B.  :  You  have  pleaded  that  it  was  to  the  knowledge 
of  the  plaintiff.  The  question  is  whether,  under  that  plea,  jou  can 
show  the  plaintiff  knew  it,  by  proving  that  his  wife  knew  it.) 

It  is  sufficient  to  show  that  it  is  to  the  knowledge  of  the  plaintiff 
or  any  of  his  agents ;  although  the  defendant  intend  to  affect  him 
through  his  agent,  it  is  not  necessary  to  plead  that. 

(Alderson,  B.  :  There  is  no  doubt  that  the  knowledge  of  the 
agent  who  makes  a  contract,  and  of  the  principal,  is  the  same. 
But  the  question  is,  whether  you  must  not  plead  specially,  that 
the  person  who  was  sent  to  make  these  declarations,  had  knowledge 
which  she  concealed :  all  the  cases  cited  occurred  under  the  general 
issue  before  the  new  rules.  It  is  one  thing  to  state  the  concealment 
of  a  fact  by  an  agent,  and  another  to  say,  in  the  language  of  this 
plea,  that  it  was  to  the  knowledge  of  the  plaintiff.) 

Thirdly,  as  to  the  medical  attendant.  The  question,  "  who  is 
your  usual  medical  attendant?"  must  have  reference  to  a  person 
who  had  been  accustomed  to  attend  her.  It  is  said  that  Mr.^  Day 
was  the  person  who  would  have  been  sent  for  to  attend  her  if  she 
had  been  taken  ill ;  but  that  is  not  sufficient.  It  may  be  admitted 
that  it  is  a  question  for  the  jury,  but  the  mode  in  which  it  was  left 
to  them  was  not  the  correct  mode.  It  appeared  from  the  evidence, 
that  Mr.  Duck  had  attended  this  person  for  several  years  previously 
to  her  marriage  in  1832,  and  that  Mr.  Day  had  never  attended  her 
more  than  once,  and  that  casually.  The  question  \^as  not  whether 
Mr.  Day  was  employed  in  the  family  of  Mr.  Huckman,  but  who 
was  the  usual  medical  attendant  of  Mrs.  Huckman.  Under  the 
circumstances  of  the  case,  the  learned  Judge  ought  to  have  told 
the  jury,  that  Day  could  not  be  called  her  medical  attendant  at  all. 

[  517  ]       Lord  Abinger,  C.  B.  : 

We  have  no  doubt  as  to  the  first  point,  that  the  Lord  Chief 
Justice  was  right  in  ruling  that  the  oniis  probandi  was  upon  the 
plaintiff,  and  that  he  was  entitled  to  begin.  We  cannot  agree, 
however,  that  this  is  a  matter  entirely  for  the  disposal  of   the 
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Judge  at  Nisi  Prius.    I  cannot  say  that  we  should  interfere  in  a     Hqckhan 

very  doubtful  case ;  but  if  the  decision  of  the  Judge  were  clearly      fkbnib. 

and  manifestly  wrong,  the  Court  would  interfere  to  set  it  right. 

This  is  sometimes  a  very  important  matter,  and  a  departure  from 

the  usual  rule  might  be  attended  with  serious  consequences.    With 

respect  to  the  other  points,  they  require  some  attention,  and  the 

Court  will  consider  its  judgment. 

Cur.  adv.  vvlt. 

On    the    following    day,    the    judgment    of    the    Coubt    was 
delivered  by 

Lord  Abingeb,  C.  B.  : 

This  was  an  action  on  a  policy  of  insurance  on  the  life  of 
Mrs.  Elizabeth  Huckman,  effected  by  her  husband.  The  two 
points  on  which  the  question  appears  to  have  turned  arose  on 
separate  pleas.  The  third  plea  alleges,  that  the  plaintiff  had 
concealed  certain  facts  that  were  material,  and  which  he  knew  at 
the  time  he  effected  the  policy ;  and  the  evidence  in  support  of 
that  plea  went  to  show  the  wife  had  been  examined  by  the 
defendant,  when  she  did  not  mention  the  facts  which  it  was  sup- 
posed she  knew  to  be  material.  It  was  contended  by  Mr,  Crowdery 
on  behalf  of  the  defendant,  that  the  wife  of  the  plaintiff  was  for 
that  purpose  the  agent  of  the  husband,  and  that  the  knowledge 
of  the  wife  ought  to  be  considered  the  knowledge  of  the  husband  : 
the  jury  found  that  the  husband  did  not  know  the  facts  which 
were  supposed  to  be  material.  Now,  of  course,  if  the  wife  had 
been  the  general  agent  going  to  effect  this  policy  for  her  husband, 
*it  would  be  like  any  other  agent  going  to  effect  a  policy  for  his  [  'bib  ] 
principal,  whose  knowledge  might  be  considered  the  knowledge  of 
his  principal  for  the  purpose  of  effecting  the  policy.  But  in  this 
ease  the  wife  was  not  the  agent  of  the  husband  for  the  purpose  of 
effecting  the  policy;  she  was  no  otherwise  his  agent  than  to 
answer  particular  questions,  such  as  the  Company  might  choose 
to  ask  of  her,  and  she  was  only  to  answer  questions  which  they 
were  to  put ;  and  if  they  had  put  to  her  any  questions  of  a  kind 
calculated  to  elicit  a  particular  fact  said  to  be  concealed,  it  might 
be  questioned  then  whether  or  no  she  was  not  his  agent  for  that 
purpose.  But  no  such  question  was  put ;  it  was  said  she  knew  of 
certain  illnesses  she  had  had  before,  and  concealed  that  fact; 
however,  she  gave  general  answers  to  printed  questions;  and  we 
think  the  meaning  of  the  plea  therefore  is,  what  the  jury  have 
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HucKMAN  found  it  to  be,  that  the  husband  himself  had  no  knowledge,  and  it 
Febnie.  cannot  be  considered  to  be  an  allegation  that  the  plaintiff  through 
his  agent  had  knowledge.  The  effect  of  the  plea  is,  that  the 
husband  had  personal  knowledge;  the  jury  have  found  that  he 
had  no  knowledge,  and  we  think  the  verdict  cannot  be  disturbed 
on  that  ground.  The  other  point  involves  a  question  of  consider- 
able importance — who  is  the  usual  medical  attendant  in  the  employ 
of  the  party  who  is  about  to  effect  a  policy  on  his  or  her  life? 
Now,  in  that  respect,  the  case  is  not  at  all  embarrassed  by  the 
question  of  agency,  and  must  be  treated  in  the  same  manner  as 
if  the  plaintiff  himself  had  been  the  person  whose  life  was  insured. 
He  sends  his  wife  to  answer  printed  questions,  and  she  is  asked  a 
question — "Who  is  your  usual  medical  attendant?"  Now,  let  it 
be  considered  for  a  moment  what  is  the  grammatical  sense  of  that 
question  ?  It  is  in  the  present  tense.  Suppose  a  person  goes  to 
[  *519  ]  effect  a  policy  on  his  life,  who  had  no  medical  ^attendant  in  the 
last  year :  if  the  answer  to  the  question  were,  ''  I  have  no  such 
medical  attendant,"  must  not  that  question  of  necessity  be  followed 
by  another  question,  which  is,  "  Who  was  your  former  medical 
attendant?"  The  terms  and  nature  of  the  question  prove  that 
it  was  designed  to  extract  from  the  person,  who  is  the  medical 
attendant  best  able  to  give  an  account  of  her  constitution  at  that 
time;  and  if  she  has  no  usual  medical  attendant  in  the  precise 
grammatical  sense  of  the  question,  it  appears  to  me  that  she  is 
bound  to  mention  who  is  the  medical  attendant  who  could  give 
that  information.  The  facts  of  this  case  appear  to  be,  that  this 
lady  had  been  attended  by  Mr.  Duck,  her  medical  man  at  Bristol, 
for  a  considerable  time,  during  several  years,  and  down  to 
her  marriage  in  the  month  of  December,  1832.  Previously  to  her 
marriage  she  had  made  one  or  two  attempts  to  effect  a  policy  on 
her  life,  and  Mr.  Duck  had  been  referred  to  as  her  medical 
attendant,  and  on  Mr.  Duck's  representations,  the  parties  with 
whom  she  proposed  to  effect  the  policy  had  declined  to  do  so. 
She  was  married  in  December,  1832,  and  it  was  stated  that  from 
that  time  Mr.  Duck  ceased  to  attend  her,  but  that  a  gentleman  of 
the  name  of  Day,  who  had  been  attending  on  her  husband,  and 
was  the  usual  medical  attendant  of  the  family,  upon  one  or  two 
occasions,  not  being  called  in  to  attend  her  expressly,  but  acci- 
dentally calling  on  the  family,  had  advised  her  to  take  something 
for  a  cold,  and  gave  some  sort  of  a  prescription,  but  of  so  little 
note  that  he  had  no  memorandum  of  it  in  his  book.     Now  when 


VOL.  xux.J       1888.    EX.    8  MEE.  &  W.  519—521.  711 

she  was  called  on  to  answer  the  qaestion,  ''who  was  her  usual     Hugkhan 

medical    attendant?"    she   said,  Mr.    Day,   and  Mr.   Day  being      fbbnib. 

examined  by  the  Company's  agent,  said  she  was  perfectly  well  for 

aught  he  knew ;  he  had  never  attended  her  professionally  at  all. 

When  he  was  examined  at  the  trial,  he  said  he  had  attended  her 

once  or  twice ;  he  was  not  sure  he  had  attended  her  a  ^second  time,       [  *620  ] 

but  he  had  once  or  twice  given  advice  for  her ;  that  is  all  he  said. 

Now  the  question  is,  whether  she  gave  a  proper  answer.     The 

Chief  Justice  left  it  to  the  jury  to  say  whether  her  usual  medical 

attendant  was  Mr.  Duck  or  Mr.  Day,  and  if  that  was  the  question 

for  the  jury,  certainly  the  mode  in  which  he  left  it  cannot  be 

complained  of :  but  it  appears  to  the  Court  that  there  wag  another 

question  behind,  which  he  ought  to  have  left  to  them ;  namely, 

whether,  from  the  peculiar  circumstances  in  which  Mr,  Day  was 

introduced  to  her  notice  as  a  medical  man,  he  could  be  called  her 

usual  medical  attendant  at  all.    The  word  ''  usual "  implies  having 

attended  more  than  once,  but  he  never  had  attended  her  more  than 

once  or  twice,  and  he  could  or  would  not  even  swear  to  twice ;  but 

Mr.  Duck  had  attended  her  in  a  serious  illness,  and  had  visited  her 

for  several  years ;  and  although  he,  it  was  said,  had  retired  from 

business,  he  was  not  withdrawn  from  the  opportunity  and  the 

means  of  an  inquiry  being  made  of  him,  if  she  had  referred  to 

him.    It  appears  to  us,  therefore,  that  the  Chief  Justice  would 

have  done  right  if  he  had  laid  it  down  to  the  jury,  that  if  she,  in 

answering  that  question,  was  aware  that  the  person  whose  name 

she  gave  could  not  be  the  proper  person  to  render  the  account  that 

the  defendant  wished  to  have  of  her,  it  was  her  duty  to  have 

mentioned  the  circumstance,  and  to  have  stated  that  although 

Mr.  Day  was  a  person  whom  they  might  send  to,  he  was  not  the 

usual  attendant,  but  that  the  usual  attendant  had  been  Mr.  Duck. 

Let  us  illustrate  it  thus : — Suppose  Mr.  Day  had  never  attended 

her  at  all,  but  that  when  she  married,  she  had  ceased  to  have 

any  medical  attendance ;  what  answer  ought  she  to  have  given  ? 

Suppose  she  answered,  ''I  have  no  usual  medical  attendant," 

that  answer  would  have  been  followed  up  by  this  question :  "  But 

had  you  ever  any  usual  medical  attendant?"     She  must  have 

known  that  the  question  was  intended  to  elicit  from  her  an  answer 

designating  the  person  who  could  give  the  best  ''^information  of  the       [  *52i  ] 

state  of  her  constitution  at  that  time.     It  appears  to  me,  and  the 

Court  are  of  that  opinion,  that  the  Chief  Justice  should  have  left 

it  to  the  jury  to  say  whether,  under  these  circumstances,  Mr.  Day 
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KuGKMAN  could  properlj  be  called  her  medical  attendant  at  all ;  and  if  he 
Fkbnik.  could  not,  then,  as  a  necessary  consequence,  the  jury  have  found 
a  wrong  verdict.  But  that  is  owing  in  some  degree  to  the  Chief 
Justice  not  assisting  them  by  a  definition  of  what  was  the  real 
object  of  that  inquiry,  and  what  was  the  real  bond  fide  sense  in 
which  this  question  should  be  answered.  She  must  have  known 
that  the  answer  was  intended  to  deceive,  more  especially  when  it 
is  considered  that  she  was  aware  that  on  one  or  two  former  occasions, 
Mr.  Duck's  answers  had  prevented  her  effecting  any  policy  at  all. 
Under  these  circumstances,  we  think  there  ought  to  be  a  new  trial, 
as  the  verdict  was  not  satisfactory  on  that  point. 

Rvle  absolute. 


MUSPRATT  V.  GREGORY. 

(3  Meeson  &  Welsby,  677—682.) 
[This  case  will  be  found  reported  in  46  B.  B.  460.] 


PKACTICE    CASES. 


1836.  KINTON  V.  BRAITHWAITE. 

[m]  (^  Bowling,  Pr.  Cas.  101—102.) 

Where  a  person  demands  the  payment  of  money  at  his  office,  sach 
demand  amounts  to  a  special  authority  for  his  clerk  there  to  reoeive  it ; 
therefore,  in  his  absence,  a  tender  to  the  derk  is  a  good  tender,  although 
he  states  that  he  is  not  authonzed  to  receive  the  money. 

Knowles  moved  for  a  rule  to  show  cause  why  the  verdict  in  this 
case  should  not  be  set  aside,  and  a  new  trial  granted,  on  the  ground 
of  misdirection  by  the  Judge.  The  action  was  brought  for  goods 
sold  and  delivered,  and  the  defendant  pleaded  a  tender.  At  the 
trial  of  the  cause,  before  the  under-sheriff  of  Middlesex,  it  appeared 
in  evidence  that  the  plaintiff's  attorney  had  written  to  the  defen- 
dant, that,  unless  the  sum  of  8Z.  8«.,  the  amount  claimed,  together 
with  5«.  for  the  letters,  was  paid  at  his  office,  immediate  proceedings 
would  be  taken.  Upon  the  receipt  of  this  letter,  the  defendant's 
attorney  went  to  the  office  of  the  plaintiff's  attorney  for  the  purpose 
of  paying  the  money,  and  saw  there  the  clerk  of  the  plaintiff's 
attorney  ;  but  on  tendering  82.  8<.  to  him,  the  clerk  said  he  had  no 
authority  to  receive  it,  and  recommended  the  defendant's  attorney 
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to  call  at  twelve  o'clock  the  next  day,  stating  that  he  woald,  in  the 
mean  time,  inform  his  master.  The  defendant's  attorney  called  at 
eleven  o'clock  the  following  day,  when  he  was  served  with  a  copy  of 
the  writ.  The  under-sheriff  told  the  jury  that  if  they  believed  the 
money  was  produced,  there  was,  in  his  opinion,  a  good  tender. 
The  jury  found  a  verdict  for  the  defendant. 

Humfrey  showed  cause,  and  relied  on  Barrett  v.  Deere  (i),  in 
which  it  was  held  that  a  payment  to  a  person  in  a  merchant's 
counting  house,  who  appeared  to  be  entrusted  with  the  conduct  of 
his  business,  is  a  payment  to  the  merchant,  though  it  turns  out 
that  the  person  was  never  employed  by  him. 

Knowles,  in  support  of  the  rule,  contended  that  there  was  a  mis- 
direction, inasmuch  as  the  under-sheriff  should  have  directed  the 
jury  to  consider  whether  there  was  any  ^authority  to  receive  the 
money,  it  having  been  tendered  to  a  person  who  was  not  the  agent 
of  the  plaintiff. 

LoBD  Abinger,  C.  B.  : 

This  rule  must  be  discharged.  The  letter  of  the  plaintiff's 
attorney  was  the  only  authority  for  the  defendant  to  pay  the  money 
at  the  office;  and  the  meaning  of  that  letter  was,  that  there 
would  be  some  one  there  to  receive  it.  As  to  the  expenses  of  the 
letter,  I  think  there  was  no  ground  for  exacting  them. 

Pabkb,  B.  : 

I  at  first  felt  some  doubt  in  this  case.  A  tender,  to  be  good, 
must  be  made  to  the  plaintiff,  or  to  some  person  authorized  by  him 
to  receive  the  money.  Without  the  letter,  the  tender  would  not  be 
sufficient ;  but  my  doubt  is,  that  the  letter  gave  no  authority  to 
receive  less  than  3Z.  ISs.  6//.  I  think,  however,  the  plaintiff  is  not 
entitled  to  the  expenses  of  the  letter,  and  that  there  was  a  special 
authority  to  the  person  in  the  office  to  receive  the  money  tendered. 

BoLLAND  and  Gurnby,  Barons,  concurred  with  Lord  Abinobr. 

Rule  discharged. 
(1)  31  B.  E.  730  (Moo.  &  Mai.  200). 
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^^  REX  V.  LORD  CREWE. 

[168]         »  (5  Dowling,  Pr.  Gas.  158.) 

Where  a  Crown  debtor  has  died  insolvent  a  motion  for  a  writ  of  diem 
clausit  extremum  is  absolute  in  the  first  instance. 

Manning  moved  for  a  writ  of  diem  clausit  extremum.  An  extent 
had  issued  against  certain  persons  who  were  indebted  to  a  Grown 
debtor,  and  on  the  inquisition  under  that  extent,  Lord  Crewe 
was  found  indebted  to  them  upon  a  bond.  A  writ  of  extent  had 
subsequently  issued  against  him,  and  he  had  since  died  abroad 
and  insolvent. 

Lord  Abinobr,  C.  B.  : 
You  may  take  a  rule  nisi. 

Manning  submitted  that,  under  the  circumstances,  it  was 
in  the  nature  of  an  immediate  extent,  and  was  absolute  in  the 
first  instance  (i). 

Per  Curiam  : 

The  rule  may  be  absolute  in  the  first  instance. 

Rule  absolute. 


1836.  NOWELL  V.  UNDERWOOD. 

[  229  ]  (5  Dowling,  Pr.  Cas.  229—230.) 

Where  a  sheriff  does  not  sell  goods  seized  by  him  under  a  test.  fi.  fa, 
before  he  leaves  office,  and  the  new  sheriff  distrains  him  that  he  sell  the 
goods  seized,  on  a  motion  afterwards  to  increase  issues,  the  Court  will 
allow  him  to  be  distrained  for  the  amount  of  the  debt  directed  to  be  levied, 
and  a  further  sum  to  cover  the  plaintiff's  costs  consequent  on  the  delay,  as 
well  as  those  of  the  application.  The  rule  for  this  purpose  is  absolute  in 
the  first  instance. 

Dowling  moved  to  increase  issues  against  the  sheriff  of  Lincoln. 
The  affidavit  on  which  he  moved  stated,  that  a  writ  of  testatum  fieri 
facias  had  issued  to  the  late  sheriff  of  Lincoln,  requiring  him  to 
levy  222.  8«.  for  debt,  and  30Z.  178.  for  damages  and  costs  recovered 
against  the  defendant.  On  the  27th  of  January  the  sheriff  returned 
that  he  had  seized  the  defendant*s  goods;  that  he  had  sold  to 
the  amount  of  23L,  and  that  the  rest  remained  in  his  hands  for 
want  of  buyers.     In  Trinity  Term  last  a  writ  of  distringas  issued 

(1)  See  Manning's  Ex.  Prao.  81,  11. 
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to  the  new  sherifif,  requiring  him  to  distrain  the  late  sheriff  that      Nowkll 
he  sell  the  goods  now  in  his  hands  under  the  testatum  fieri  facias,  underwood. 
To  this  the  present  sheriff  returned,  that  he  had  distrained  him 
to  the  *value  of  40«.     The  object  of  the  present  application  was,       [  *230  ] 
that  the  present  sheriff  might  distrain  the  late  sheriff  for  the  full 
amount  of  the  debt  which  he  was  commanded  to  levy,  together 
with  the  costs  and  damages ;    and  also  a  further  sum  for  the 
expenses  to  which  the  plaintiff  had  been  put  in  consequence  of  the 
misconduct  of   the  late   sheriff,  and   also  for  the  costs  of  this 
application.     He  cited  Philips  v.  Morgan  (i),  where  the  Court  had 
granted  a  similar  motion  on  the  authority  of  Baban  v.  Plaistow  (2). 

LiTTLEDALE,    J.  : 

You  may  increase  the  issues  to  70Z. 

Bowling  submitted  that  the  rule  ought  to  be  absolute  in  the 
first  instance. 

LiTTLEDALE,  J.  (after  consulting  with  Mr.  Hill,  the  clerk  of  the  rules) : 

The  rule  is  absolute  in  the  first  instance. 

Rvle  granted. 


Ex  PARTE  BILLINGS  (8).  if^ 

(5  Dowling,  Pr.  Ca«.  395 ;  S.  C.  2  H.  &  W.  327.)  [  395  ] 

The  Court  will  not  re-admit  an  attorney  who  has  discontinued  practice 
for  thirty  years. 

PL  ATT  applied  to  re-admit  an  attorney.  The  affidavit  on  which 
he  moved  stated,  that  the  applicant  had  been  admitted  in  the  year 
1803,  and  had  thence,  till  the  year  1806,  taken  out  his  certificate. 
From  that  time  until  the  month  of  November,  1836,  he  had 
discontinued  to  practise  or  take  out  a  certificate,  and  had  occupied 
himself,  in  the  mean  time,  as  an  officer  of  the  customs.  The 
affidavit  contained  the  other  usual  requisites  for  the  purpose  of 
obtaining  re-admission. 

LiTTLEDALE,  J. 

I  think,  after  a  lapse  of  time  to  the  extent  of  thirty  years, 
without  being  in  any  way  accustomed  to  legal  practice,  he  is  not  fit 

(1)  4  B.  &  Aid.  652.  (3)  See  now  the  Solicitors  Act,  1888 

(2)  5  Burr.  2726.  (ol  &  52  Vict.  c.  65,  s.  16).— E.  C. 
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Kx  parte  to  be  re-admitted.  There  is  a  case  of  Ex  parte  Frost,  in  a  note 
in  1  Ghitty's  Beports,  558,  where  the  Court  refused  to  re-admit 
an  attorney  for  want  of  experience,  arising  from  his  having  dis- 
continued practice.    I  think,  therefore,  that  the  applicant  ought 

not  to  be  re-admitted. 

Re-admission  refused. 


1^  HOWARD  V.  CANFIELD. 

[  417  ]  (o  Bowling,  Pr.  Caa.  417—418 ;  S.  C.  W.  W.  &  B.  78 ;  1  Jur.  71.) 

Where  a  witness  refreshes  his  memory,  with  respect  to  a  particular  fact, 
by  a  memorandum,  it  must  be  produced. 

F.  Lee  showed  cause  against  a  rule  obtained  by  Byles  for  a  new 
trial,  on  the  ground  of  the  improper  admission  of  evidence.  A  witness 
had  been  called  on  the  part  of  the  plaintiff  to  prove  a  portion  of  his 
demand,  but  it  appeared,  on  inquiry,  that  he  had  no  recollection  of 
what  he  was  called  upon  to  prove  except  by  reference  to  his  book. 
The  book  however  was  not  produced.  The  statement  of  the 
[  *iis  1  witness,  as  to  the  fact,  was  taken  by  the  under-sheriff  *on  his 
notes.  The  ground  of  the  motion  was,  that  the  statement  of  the 
witness  was  inadmissible  unless  the  book  was  produced.  It  was 
submitted,  that  every  day's  practice  at  Nisi  Prius  authorized  a 
witness  to  look  at  a  memorandum  in  his  own  handwriting,  in  order 
to  refresh  his  memory.  The  admission  therefore  of  this  evidence 
was  only  in  conformity  with  that  practice. 

Byles,  in  support  of  the  rule,  submitted  that  the  evidence 
could  not  be  admitted  without  the  production  of  the  book  itself.  He 
cited  Doe  d.  Church  v.  Perkim  (i),  where  it  was  held  that  a  witness 
may  refresh  his  memory  by  any  book  or  paper,  if  he  can  afterwards 
swear  to  the  fact  from  his  own  recollection ;  but  if  he  cannot  swear 
to  the  fact  from  recollection  any  further  than  as  finding  it  entered 
in  a  book  or  paper,  the  original  book  or  paper  must  be  produced. 
If  the  original  paper  were  not  produced,  a  door  would  be  opened 
to  the  easy-  commission  of  fraud  and  perjury.  Nothing  would  be 
easier  than  for  a  witness  to  say  that  he  had  seen  a  memorandum 
which  enabled  him  to  recollect  the  fact,  although  the  memo- 
randum might  have  been  made  on  the  same  day,  and  if  the 
memorandum  were  not  produced,  there  would  be  no  adequate 
means  of  cross-examining  him. 

(1)  3  T.  E.  749. 
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CoLERlDGB,  J.  :  Howard 

r. 

I  am  of  opinion,  that  as  the  witness  spoke  from  the  memorandum,     Canpield. 

it  ought  to  have  been  produced.     It  does  not  appear  that  he  had 

any  recollection  without  the  assistance  of  his  book.     The  rule  for 

a  new  trial  must  be  made  absolute. 

Rule  absolute. 


HUNT  V.  HUNT.  i^ 

(5  Bowling,  Pr.  Cas.  442—445 ;  S.  C.  W.  W.  &  D.  62;  1  Jur.  135.)  [  442  ] 

If  a  cause  is  referred  to  an  arbitrator,  the  costs  to  abide  the  legal  event, 
it  is  an  excess  of  authority  to  award  a  atet  processus. 

Where  several  issues  are  referred  to  an  arbitrator,  it  is  not  indispensably 
necessary  for  him  to  award  on  each  issue,  if  his  intention  as  to  each  of 
them  is  sufficiently  clear  from  the  general  lang^ge  of  the  award. 

Martin  sho'wed  cause  against  a  rule  nisi  obtained  by  Smirke  for 
setting  aside  an  award  on  various  grounds. 

Smirke  supported  the  rule. 

Cur.  adv.  vult. 
Pattbson,  J. : 

In  this  case  several  objections  were  taken  to  the  award ;  but  as 
my  judgment  turns  on  one  only,  I  do  not  think  it  necessary  to 
notice  the  others. 

Three  causes  were  referred  by  order  of  nisi  prius,  a  verdict  being 
taken  in  one ;  and  it  was  directed  that  the  costs  of  the  respective 
causes  should  abide  the  event  and  determination  of  the  said  award 
upon  each  respectively. 

In  the  first  action,  Jemima  Hunt  was  plaintiff,  and  Thomas 
Hunt  defendant.  The  declaration  contained  a  count  on  a  promissory 
note,  and  the  money  counts.  The  defendant  pleaded  as  to  all  but 
the  first  count  and  SIZ.  Ids.  d^d.,  part  of  the  other  counts,  non 
assumpsit;  2nd,  as  to  all  but  6il.  13«.  9^.,  a  set-off;  8rd,  as  to 
511.  Ids.  9id.,  the  nonjoinder  of  Batcheldor  Hunt  as  a  defendant. 
Issues,  were  taken. 

In  the  second  action,  Martha  Hunt  was  plaintiff,  and  Thomas       [  ^^3  ] 
Hunt  defendant.     The  action  was  on  a  promissory  note  and  money 
counts.    Pleas,  set  off  and  non  assumpsit  to  the  latter  counts,  and 
issues  taken. 

In  the  third  action  Jemima  and  Martha  Hunt  were  plaintiffs, 
and  Thomas  and  Batcheldor  Hunt  were  defendants.  The 
declaration  contained  the  money  counts   only.      Thomas   Hunt 
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Hunt  pleaded  the  general  issue,  and  Batcheldor  Hant  suffered  judgment 
Hunt.        by.default. 

The  arbitrator  has  awarded  in  each  cause,  that  the  action  shall 
cease  and  be  no  further  prosecuted,  and  has  found  in  the  first, 
842.  158.  to  be  due  to  Jemima  Hunt. 

In  the  second,  229Z.  Ids.  6d.  to  be  due  to  Martha  Hunt. 

In  the  third,  which  he  describes  as  an  action  by  Jemima  and 
Martha  Hunt  against  Thomas  Hunt,  161.  19s.  lOd.  to  be  due  from 
Thomas  Hunt  to  Jemima  and  Martha,  saying  nothing  about 
Batcheldor  Hunt,  though  he  directly  afterwards  awards  that  the 
action  by  Jemima  and  Martha  against  Thomas  and  Batcheldor 
Hunt  shall  cease,  and  be  no  further  prosecuted. 

The  objection  taken  is,  that  the  arbitrator  has  not  adjudicated  on 
each  specific  issue,  and  that  he  was  bound  to  do  so,  because  the 
costs  are  to  abide  the  event.  Again,  that  he  has  awarded  a  stet 
processus  in  each  action,  which  is  in  effect  exercising  a  discretion 
as  to  the  costs,  because  it  prevents  either  party  from  having 
them,  there  being  no  legal  event  of  the  award,  whereas  they  were 
to  abide  the  legal  event.  It  was  assumed,  that  the  arbitrator  need 
not  in  terms  adjudicate  on  each  issue — that  it  is  sufiScient  if  he 
so  express  himself  that  it  is  plain  how  he  means  the  verdict  or 
decision  to  be.  I  agree  to  that  answer,  which  is  certainly  the  rule 
as  laid  down  in  several  cases,  and  have  endeavoured  to  fiud  from 
the  language  of  this  award,  whether  it  was  the  intention  of  the 
arbitrator,  that  a  verdict  should  be  entered  for  the  plaintiff  in  each 
case,  to  the  amount  of  the  sum  he  has  found  to  be  due.  I  am  not, 
[  ♦444  ]  *however,  fully  satisfied  that  such  was  his  intention,  nor  can  I  tell 
how  he  meant  that  his  award  of  a  stet  processus  should  operate, 
whether  to  prevent  any  verdicts  being  entered,  or  any  judgments 
on  such  verdicts.  In  either  way,  the  award  of  a  stet  processus  is 
beyond  his  authority,  because  it  either  prevents  any  legal  event  of 
his  award  as  to  the  actions,  or  prevents  the  legal  events,  if  the 
verdicts  can  be  so  called,  from  having  their  legal  operation.  An 
arbitrator  cannot,  in  any  case,  award  a  stet  processus,  except  when  he 
has  power  over  the  costs:  In  re  Leeming  (i),  NomsY.  Daniel  (2), 
Dibben  v.  Marquis  of  Anglesea  (s),  which  last  case  was  really 
decided  on  the  ground  of  issues  becoming  immaterial,  which  was 
not  the  case  here.  But  I  thought  at  one  time  that  this  award  of 
a  stet  processus  prejudiced  the  plaintiffs  only,  and  that  they  might 

(1)  39  E.  E.  516  (5  B.  &  Aid.  403).     (3)  10  Bing.  568 ;  2  Or.  &  M.  722. 

(2)  38  E.  E.  530  (10  Bing.  507). 
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waive  the  prejudice.    However,  on  looking  fully  to  the  pleadings,  I        Hukt 

find  that  not  to  he  so.    The  defendant,  Thomas  Hunt,  was  entitled  to       hunt. 

have  his  costs  if  his  set-off  was  proved,  or  if  his  plea  in  abatement    . 

was  proved ;  and  still  more,  in  the  joint  action  against  him  and 

Batcheldor  Hunt,  if  the  money  found  to  be  due  in  it  was  due  from 

him,  Thomas,  only,  he  was  entitled  to  a  verdict  for  the  misjoinder 

of  Batcheldor,  and  to  all  the  costs  of  that  action.     Now,  the 

arbitrator  has  omitted  Batcheldor's  name  in  finding  the  sum  due 

to  Jemima  and  Martha  jointly,  and  it  is  impossible  for  me  to 

supply  the  name,  or  to  tell  at  all  what  is  the  legal  event,  as  to  that 

action. 

It  may  be,  therefore,  that  the  defendant  is  really  prejudiced  by 

this  award  ;  at  any  rate  it  is  so  uncertain,  whether,  if  the  arbitrator 

had  specifically  adjudicated  on  each  issue,  he  would  not  have  found 

some  one  or  more  for  the  defendant,  that  I  cannot  say  that  the 

prejudice  is  *all  on  the  plaintiff's  side,  and  may  be  waived.     On       [  *^^5  ] 

these  grounds,  viz.,  that  the  arbitrator  has  not  either  specifically 

or  by  necessary  implication  adjudicated  on  each  issue,  and  that  he 

has  exceeded  his  authority  in  awarding  a  stet  jn^ocessus  in  each 

case,  having  no  power  over  the  costs,  I  feel  myself  compelled  to  say 

that  this  award  is  bad,  and  that  the  rule  for  setting  it  aside  must 

be  made  absolute. 

Rule  absolute. 


In  the  Matter  of  Aebitration  between  isst. 

SMITH  AND  REEVES.  [1^] 

(5  Dowling,  Pr.  Cas.  513—517 ;  8.  C.  2  H.  &  W.  306.) 

An  affidavit  of  tlie  service  of  an  award  and  umpirage,  disclosing  a  regular 
service,  is  sufficient  to  obtain  an  attachment  for  non-performance,  although 
the  surname  of  the  umpire  is  misdescribed. 

Where  an  arbitrator  has  the  power  to  enlarge  the  time  for  making  his 
award,  and  the  enlargements  are  made  a  part  of  the  rule  of  Court,  an 
affidavit  of  such  enlargements  is  not  necessary  in  order  to  obtain  an 
attachment. 

C.  CUADWICK  Jones  showed  cause  against  a  rule  nisi  obtained 
by  WiUoUt  for  an  attachment  against  John  Smith,  for  the  non- 
performance of  an  award  and  umpirage  by  paying  certain  sums, 
and  delivering  up  certain  premises.  The  objections  to  the  umpirage 
were  four  in  number ;  first,  that  the  aflSdavit  of  service  of  the  copy 
of  the  award  and  umpirage  was  defective,  inasmuch  as  it  stated  it 
to  be  the  award  and  umpirage  of  Thomas  Ward  instead  of  Thomas 
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In  re  Wood ;  secondly,  that  no  aflSdavit  was  produced  of  the  several 
enlargements  by  the  arbitrators ;  thirdly,  that  the  premises  in 
question  had  been  sold  by  Smith  before  the  submission  to  arbitra- 
[  ♦614  ]  tion,  and  consequently  the  'arbitrators  had  no  jurisdiction  over 
them ;  fourthly,  that  there  was  no  affidavit  showing  that  Beeves 
had  paid  the  whole  of  the  costs,  a  moiety  of  which  it  was  sought 
now  to  recover  pursuant  to  the  terms  of  the  submission.  Jones 
cited  Davis  v.  VasB  (i),  Wohlenberg  v.  Lageman  (2),  and  Halden  v. 
OlasBcock  (3). 

WUson,  in  support  of  the  rule,  cited  Dickins  v.  Jarvis  (4). 

Cur.  adv.  vult. 

LiTTLEDALE,  J.  : 

This  was  an  application  for  an  attachment  against  John  Smith 
for  the  non-performance  of  an  award  in  not  paying  the  sum  of 
U)5{.  88.  lOd.  to  William  Beeves,  and  in  not  delivering  up  to 
William  Beeves  a  box  No.  5,  near  the  London  Docks,  to  which  were 
attached  certain  privileges,  and  in  not  paying  a  moiety  of  the  sum 
of  602.  98.  6d.f  found  due  for  costs.  The  parties,  Smith  and 
Beeves,  had  been  partners,  and  the  business  had  been  carried  on 
at  the  above-named  box  No.  5,  and  by  agreement  of  the  date  of 
5th  August,  1885,  they  agreed  to  refer  their  partnership  disputes 
to  arbitration.  The  reference  was  to  two  persons,  and  such  person 
as  they  should  appoint  to  be  umpire,  or  to  assist  them  in  the 
premises,  so  that  the  award  of  the  two  arbitrators,  and  of  such 
third  person  as  they  should  appoint  if  any  such  should  be  so 
appointed,  or  any  two  of  them,  should  be  made  on  or  before  the 
5th  of  September,  and  with  power  for  the  arbitrators,  by  writing 
under  their  hands,  to  be  indorsed  on  the  said  agreement,  to  enlarge 
the  time  for  making  their  award  as  often  as  they  should  think 
proper;  and  then  the  agreement  goes  on  to  state  that  if  the 
arbitrators  should  not  agree,  the  umpire  might  make  the  award, 
[  *616  ]  and  that  the  'submission  to  arbitration  should  be  made  a  rule  of 
Court.  The  arbitrators  made  several  enlargements  of  the  time, 
and  also  appointed  Thomas  Wood  as  an  umpire,  who  made  his 
award  and  umpirage  on  the  9th  April,  1886,  and  ordered  the 
several  things  before  mentioned  to  be  done.  The  original  sub- 
mission to  arbitration,  the  several  enlargements  by  the  arbi- 
trators of  the  time,  and  the  appointment  of  the  umpire,  were  made 

(1)  15  East,  97.  (3)  5  B.  &  C.  890. 

(2)  16  B.  R.  616  (6  Taimt.  251).  (4)  5  B.  &  C.  628. 
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a  rule  of  Court  in  one  rule.  The  affidavits  on  which  to  ground  in  re 
the  attachment  were  in  the  uaaal  form,  but  in  the  affidavit  of  the 
service  of  the  copy  of  the  award  and  umpirage  it  is  stated  that  the 
person  served  John  Smith  with  a  true  copy  of  the  award  and 
umpirage  of  Thomas  Ward  hereto  annexed,  and  at  the  same  time 
showed  him  the  original  award  and  umpirage.  The  service  of  the 
other  documents  was  correct.  In  showing  cause  against  the  rule 
for  the  attachment,  Smith  objected — first,  that  the  affidavit  of  the 
service  of  the  copy  of  the  award  and  umpirage  was  insufficient,  as 
it  stated  it  to  be  an  award  and  umpirage  of  Thomas  Ward  instead 
of  Thomas  Wood  ;  secondly,  that  there  was  no  affidavit  of  the  fact 
of  the  several  enlargements  made  by  the  arbitrators ;  thirdly,  that 
the  box  in  question,  No.  5,  had  been  sold  by  Smith  before  the 
submission  to  arbitration,  and  therefore  the  arbitrators  had  no 
jurisdiction  over  it;  and  fourthly,  as  to  the  moiety  of  the  costs  of 
601.  9a.  6d.,  that  they  were  to  be  borne  in  moieties,  and  that  if 
either  party  should  pay  the  whole,  the  other  party  should  repay 
him  a  moiety  ;  and  there  was  no  affidavit  that  Beeves  had  paid  the 
whole,  and  till  he  had  done  so  he  could  not  call  on  Smith  to  repay 
him  a  moiety.  As  to  the  first  objection,  I  think  it  is  not  tenable ; 
there  certainly  are  cases  where  the  document  served  upon  the 
party  has  varied,  in  some  slight  degree,  from  the  real  name  in  the 
proceedings,  as  in  Smith  v.  Calvert  (i),  and  several  cases  there 
referred  to ;  but  there  the  *proces3  served  on  the  defendant  was  £  *oi6  ] 
not  correct,  and,  therefore,  he  was  held  not  to  be  in  contempt ;  but 
here  tBe  document  served  on  the  defendant  is  correct,  for  the  copy 
of  the  award  and  umpirage  is  in  the  name  of  Thomas  Wood,  and 
the  defendant,  therefore,  by  the  service  upon  him,  and  refusal  to 
pay,  is  in  contempt,  and  the  only  objection  is  the  verifying  it  to 
the  Court;  and  as  to  that,  I  think,  as  the  affidavit  states  that  he 
5^as  served  with  a  true  copy  of  the  award,  which  is  correct,  and 
was.  shown  the  original,  which  is  also  correct,  the  name  Thomas 
Ward,  which  is  inconsistent  with  that,  may  be  rejected  as  surplusage. 
As  to  the  second  objection,  there  are  several  cases  where  it  has 
been  held  that  the  fact  of  the  enlargement  must  be  verified  by 
affidavit:  Davies  y.  Fa««(2),  Wohlenberg  y.  Lageman  (s),  George  v. 
Lousl€y(4,),  Halden  v.  Glasscock  (5).     But  in  Dickins  v.  Janis  (6), 

(1)  2  Dowl.  P.  C.  276.  (4)  9  E.  R.  366  (8  East,  13). 

(2.)  15  Ea8t,-97.  (5)  5  B.  &  C.  390. 

(3)  16  R.  B.  616  (6  Taunt.  251 ;  1  (6)  6  B.  &  0.  528. 

Marsh.  579). 
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In  re  the  rule  is  laid  down  differently,  and  Mr.  Justice  Baylby  says: 
Smith.  ,,  j  ^^^^  it  to  be  a  matter  of  course,  that  where  a  submission  to 
arbitration  contains  a  power  to  enlarge  the  time  for  making  the 
award,  and  the  enlargement  of  time  is  made  a  rule  of  Court,  that 
is  sufficient  for  the  purpose  of  obtaining  an  attachment,  just  as 
if  the  award  had  been  made  within  the  time  originally  granted. 
This  case  differs  from  that  which  has  been  referred  to,  for  there, 
the  time  was  enlarged  by  a  Judge's  order,  and  that  did  not  appear 
on  the  face  of  it  to  be  made  by  the  consent  of  the  parties;  it 
appeared  to  be  made  propria  vigore  jiidicis,  and  therefore  was  not 
binding.  Here,  the  parties  agreed  that  an  enlargement  by  the 
arbitrator  should  be  valid.  The  Court  must  have  credit  for  not 
making  it  a  rule  of  Court  without  a  sufficient  affidavit.  If  that 
were  otherwise,  every  rule  for  an  attachment  for  disobedience 
to  a  rule  of  Court  must  be  a  rule  nisi.*'  I  certainly  concur 
[  •bn  ]  in  the  view  taken  by  *Mr.  Justice  Baylby.  Here,  all  the  various 
enlargements  have  been  incorporated  in  the  rule  of  Court,  and 
it  must  be  intended  that  the  Court  had  proper  materials  for 
making  them  so  ;  the  parties  consented  that  the  arbitrators  might 
enlarge  the  time,  and  the  copy  of  the  rule  served  on  Smith 
apprises  him  that  they  had  pursued  the  authority  which  he  and 
Beeves  had  given  them.  As  to  the  third  objection,  the  box 
No.  5  was  not  specifically  a  subject  of  reference,  but  only  as  it 
was  part  of  the  subjects  connected  with  the  partnership;  and 
as  it  had  been  sold  by  Smith  before  the  submission,  it  is  not 
to  be  considered  as  included  in  the  submission,  and  as* far  as 
that  goes,  the  attachment  cannot  be  enforced.  On  the  fourth 
objection,  the  award  directs  that  either  party  who  pays  the  whole 
602.  9^.  6d.  may  recover  the  moiety  against  the  other;  there  is 
an  affidavit  that  Smith  was  informed  that  the  whole  of  the  costs 
had  been  paid  by  Beeves,  but  there  is  no  affidavit  that  in  fact 
they  had  been  so  paid,  and  therefore  the  attachment  cannot  be 
supported  as  to  the  302.  9s.  6d.  But  as  to  the  105Z.  Bs.  lOd.  there 
is  no  objection,  and  therefore,  as  to  that,  the  rule  may  be  made 
absolute.  But  the  attachment  should  be  a  fortnight  in  the  office. 
Though  Beeves  cannot  recover  the  802.  ds.  6<2.,  the  moiety  of  the 
costs  under  this  rule^  he  is  not  to  be  shut  out  of  them  altogether ; 
but  as  I  think  it  would  be  vexatious  to  Smith  to  be  subject  to  two 
proceedings  under  the  award,  I  think  Beeves  must  undertake  not 
to  sue  out  any  writ  or  process,  or  take  any  proceedings  against 
Smith  for  non-payment  of  the  moiety  of  the  costs,  until  the 
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expiration  of  one  calendar  month  after  a  demand  in  writing  for        in  re 
such  moiety  has  been  made  by  Beeves  upon  Smith,  to  be  served 
upon  him  personally,  or  left  at  his  usual  place  of  abode ;  and  if 
Beeves  will  not  give  such  undertaking,  this  rule  to  be  enlarged  till 
next  Term. 


KENDRICK  V.  DAVIES.  ^^ 

(5  Dowling.  Pr.  Cas.  698—695  ;  S.  0.  W.  W.  &  D.  876;  1  Jur.  678.)  [  ^^^  ] 

If,  by  the  subnussion,  the  costs  of  an  arbitration  are  to  abide  the  event, 
it  is  an  excess  of  jurisdiction  for  the  arbitrator  to  determine  their  amount. 

If  an  arbitrator  directs  mutual  releases  on  payment  of  a  sum  of  money, 
oyer  which  he  has  jurisdiction,  as  well  as  of  a  sum  over  which  he  has  none, 
the  awaitL  is  good  as  to  the  former. 

Cresswell  showed  cause  against  a  rule  ni9iy  obtained  by  Sir 
W.  Follett,  calling  on  the  plaintiff  to  show  cause  why  the  award  in 
this  case  should  not  be  set  aside,  on  the  ground  of  the  arbitrator 
having  exceeded  his  authority  in  fixing  the  amount  of  costs  to  be 
paid  by  the  defendant ;  and  in  directing  the  payment  of  that  and 
another  sum,  as  a  condition  precedent  to  the  award  of  mutual 
releases. 

Sir  W.  Follett  showed  cause. 

Cwr.  adv.  vvU. 

Coleridge,  J. : 

This  was  an  application  to  set  aside  an  award,  on  the  following 
grounds,  appearing  on  the  face  of  the  award.  The  instrument 
recited  the  existence  of  disputes  concerning  a  debt  of  402.,  claimed 
by  Eendrick  from  Davies,  and  a  debt  claimed  by  Davies  from 
Kendrick,  and  that  an  action  had  been  commenced  for  the  recovery 
of  the  former  sum ;  that  for  the  ending  all  such  disputes,  and 
settling  the  amount  of  such  demands,  a  reference  of  them  had  been 
agreed  on ;  that  the  arbitrator  was  to  be  at  liberty  to  set  off  one 
debt  against  the  other,  so  as  to  ascertain  the  real  balance;  and 
that  all  costs  and  charges  already  incurred  in  prosecuting  or 
defending  the  said  suit,  and  of  the  award  and  reference,  should 
be  paid  by  the  party  against  whom  the  decision  should  be.  The 
arbitrator  then  found,  that  at  the  time  of  commencing  the  action, 
and  making  the  reference,  there  was,  and  is,  due  from  the  defen- 
dant to  the  plaintiff  191.  Oa.  Id.^  and  awarded  payment  of  that 
sum  by  the  defendant,  and  acceptance  of  it  by  the  plaintiff,  in  full 
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Kendrick  satisfaction  and  discharge  of  all  claims  of  the  plaintiff  to  the  time 
davies.  of  commencing  the  action.  He  further  awarded,  that  the  defendant 
should  pay  to  the  plaintiff  the  sum  of  82Z.  158.  2d.,  being  the  costs 
[  *694  ]  already  *incurred  by  the  plaintiff  in  prosecuting  the  suit,  and  the 
costs  of,  and  occasioned  to  her  by  the  reference;  and  that  he 
should  pay  to  himself,  the  arbitrator,  the  sum  of  101.  Ss.  M.,  being 
the  costs  of  the  award.  And  he  further  awarded,  that  after  payment 
of  the  said  sums  of  money,  each  party  should  execute,  if  required, 
to  the  other,  a  release  of  and  concerning  all  the  matters  so  referred. 

It  was  objected,  that  the  arbitrator  had  exceeded  his  authority 
in  fixing  the  amount  of  the  costs,  and  in  making  the  payment  of 
the  sums  so  paid  a  condition  precedent  to  the  execution  of  a 
release. 

The  provision  in  the  submission  as  to  the  costs  is,  in  substance, 
that  they  shall  abide  the  event  of  the  award :  the  arbitrator,  there- 
fore, has  no  direct  power  over  them,  and  he  has  clearly  exceeded 
his  jurisdiction,  in  awarding  that  a  certain  sum  shall  be  paid  on 
that  account.  Two  cases,  indeed,  were  cited  in  support  of  the 
taxation  by  the  arbitrator.  Shepherd  v.  Bland  (i),  and  an  Anonymous 
case  (2).  Neither  of  them,  however,  upon  examination,  appears  to 
apply  to  the  circumstances  of  the  present  case.  In  the  first,  it  is 
not  stated  what  were  the  terms  of  the  reference,  and  for  all  that 
appears,  the  arbitrators  had  full  power  over  the  costs ;  the  second 
was  a  motion  to  review  their  taxation,  the  subject  having  been 
expressly  referred  to  them.  But  in  the  present  case,  the  subject- 
matter  is  expressly  withdrawn  from  their  jurisdiction. 

It  was,  however,  insisted  that  they  would  only  have  the  effect  of 
avoiding  the  award  pro  tanto ;  and  that  the  direction  to  pay 
192.  08.  Id.  would  still  be  good.  The  general  rule,  as  to  excess  of 
jurisdiction,  was  not  disputed  ;  but  it  was  said,  that  the  award  of 
mutual  release  was  so  inseparably  connected  with  the  vicious  award 
as  to  costs,  that  the  whole  was  bad ;  for  that  the  defendant  was 
entitled  to  such  release,  it  being  the  only  mode  in  which  the  award 
[  *695  ]  became  final  on  all  the  claims  referred,  and  yet  that  he  ^was 
unable  to  insist  on  such  release,  without  submitting  to  pay  the 
sum  so  improperly  fixed  for  the  costs. 

It  appeared  to  me  that  there  was  some  weight  in  this  argument ; 

but  I  think  that  I  am  bound  by  the  authority  of  the  case  of 

Aitcheson  v.  Cargey,  which  was  in  error  from  the  K.  B.,  and  is 

to  be  found  in  2  Bing.  199,  and  Millet,  867*    In  that  case  there 

(1)  Cas.  temp.  Hardw,  58.  (2)  1  Chitty,  38. 
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was  an  award  of  mutual  general  releases  upon  payment  of  certain     Kbndbick 
specified  sums,  and,  among  other  things,  of  certain  costs ;  it  was      dav'ies. 
contended,  that  as  to  these,  the  arbitrators  had  exceeded  their 
jurisdiction,  and  it  was  admitted  by  the  Court  that  they  had; 
but  they,  nevertheless,  affirmed  the  judgment  of  the  Court  below, 
and  sustained  the  award  for  the  residue. 

This  case  is,  in  some  respects,  stronger  than  the  present ;  for, 
besides,  the  distinction  between  a  general  and  such  a  release  as  is 
here  specified,  it  might,  perhaps,  be  successfully  contended  here, 
that  on  payment  of  the  costs  regularly  taxed,  with  the  sum  of 
19L  Os.  Id.,  the  defendant  might  entitle  himself  to  the  release.  At 
all  events,  it  is  an  authority  which  I  ought  not  to  question;  and 
this  rule  must  accordingly  be  discharged. 

Rule  discharged. 


OTHO,  KING  OF  GEEECE,  v.  WRIGHT.  im. 

(6  Dowling,  Pr.  Gas.  12—19 ;  S.  C.  W.  W.  &  D.  694 ;  1  Jur.  944.)  ^j 

If  an  independent  foreign  soyereign  seeks  to  enforce  the  performance  of 
a  commercial  contract  in  the  English  Courts,  he  will  be  liable  to  give 
security  for  costs. 

The  defendant  is  not  too  late  in  his  application,  if  he  applies  promptly 
after  the  delivery  of  a  materially  amended  declaration,  although  he  has 
pleaded  to  the  original  declaration. 

Semble,  if  the  defendant  does  not  require  a  stay  of  proceedings,  it  is 
incumbent  on  the  plaintiff  to  show  that  the  defendant  has  not  applied  to 
the  former  for  security  previous  to  obtaining  the  rule. 

The  Attorney-General  showed  cause  against  a  rule  nisi  obtained 
by  Sir  W.  FoUett,  requiring  his  Majesty,  Otho,  King  of  Greece,  to 
give  security  for  costs  in  the  present  action.  It  was  brought  by  his 
Majesty  for  an  alleged  breach  of  contract  on  the  part  of  the  defen- 
dant, who  it  was  alleged  had  been  employed  by  the  Greek  King  to 
establish  a  joint-stock  banking  company  in  this  country.  The 
proceedings  were  commenced  in  the  name  of  his  Majesty,  at  the 
instance  of  Tricoupi,  the  Greek  ambassador  in  this  country. 
The  plaintiff  declared  on  the  *3rd  of  July,  and  on  the  26th  of  [  *13  ] 
October  the  defendant  pleaded.  On  the  3rd  of  November  the  plaintiff 
obtained  leave  to  amend  his  declaration,  with  leave  to  the  defendant 
to  plead  de  novo.  On  the  7th  of  November  an  amended  declaration 
was  delivered ;  and  on  the  8th  of  November  the  present  rule  was 
obtained.  The  application  might  be  resisted  on  two  grounds :  first, 
that  it  was  too  late ;  and  secondly,  that  the  plaintiff  stood  in  such 


726 


1887.    Q.  B.    6  DOWL.  PRACT.  CAS.  18—18.       fB-R. 


Kino  of     a  position  and  rank,  that  the  Court  would  not  be  of  opinion  that  he 

r'         could  be  called  upon  to  give  security  for  costs.     *     *    * 
Wbight. 
[  15  ]  Sir  W.  Follett,  in  support  of  the  rule.     *     ♦     * 

[  17  ]  LiTTLBDALB,  J.  : 

With  regard  to  the  argument  that  Otho,  King  of  Greece,  is  an 
independent  sovereign,  and,  therefore,  by  the  comity  of  nations, 
not  liable  to  give  security  for  costs,  I  do  not  think  that  that  is  an 
answer  to  the  present  application,  as  it  appears  to  me  that  the  case 
of  The  Emperor  of  Brazil  v.  Robinson  (i)  is  quite  decisive  on  that 
point.  If  a  foreign  prince  sends  over  here  to  enforce  his  alleged 
rights  in  our  Courts,  he  must  be  subjected  to  the  ordinary  rules  to 
which  other  suitors  are  liable,  and  more  particularly  in  commercial 
dealings.  As,  for  instance,  if  the  Pacha  of  Egypt  were  to  bring  an 
action  in  our  Courts,  and  he  is  in  the  nature  of  a  sovereign  prince, 
I  should  say  he  ought  to  give  security  for  costs,  if  the  defendant 
required  it.  On  the  authority  of  the  case  above  mentioned,  I  think 
there  is  no  ground  for  the  objection  founded  on  the  comity  of 
nations.  Then  as  to  the  objection  that  the  rule  was  obtained  too 
late.  I  do  not  exactly  say  that  the  defendant  has  the  whole  time 
which  may  elapse  before  issue  is  joined  for  the  purpose  of  making 
this  application.  It  is,  however,  a  convenient  rule  to  guide  the 
Court  in  general,  as  to  how  it  ought  to  act.  In  July  it  appears 
[  *18  ]  the  plaintiff  declared,  and  at  that  time  the  defendant  *might  have 
known  that  the  plaintiff  was  abroad,  and  it  is  not  sworn  that  he 
did  not  know  that  fact.  On  the  26th  October  the  defendant  pleaded. 
On  the  8rd  November  an  order  was  made  at  the  instance  of  the 
plaintiff  for  an  amendment  in  the  declaration.  That  amendment 
was  material,  and  therefore  the  defendant  was  in  the  same  situation 
as  if  the  declaration  was  then  delivered  for  the  first  time.  It  might 
happen,  that  the  declaration  originally  delivered  contained  such  a 
claim  that  the  defendant  did  not  want  security  for  costs.  But 
when  the  amended  declaration  was  delivered,  (on  the  7th  November), 
he  might  think  that  he  ought  to  obtain  security  for  costs.  It  seems 
to  me  therefore  that  the  defendant  made  his  application  in  due  time 
for  that  security,  and  therefore  that  he  is  entitled  to  have  his  rule 
made  absolute. 

The  Attorney-General  then  submitted  that  it  could  only  be 
made  absolute  on  payment  of  costs  by  the  defendant,  because  it 

(1)  46  E.  B.  613  (6  Ad.  &  El.  801). 
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was  not  shown  that  an  application  had  been  made  to  the  agents     Kino  of 

Gi  Bl'  ECK 

of  the  plaintiff  for  the  security  required,  before  obtaining  the  «. 

present  rule,     ♦    *     *  Wright. 

Sir  W.  FoUett  contended,  that  in  order  to  compel  the  defendant 
to  pay  costs  as  a  condition  of  obtaining  his  rule,  on  the  ground  that 
no  previous  application  had  been  made»  the  want  of  that  application 
ought  to  be  shown  by  the  plaintiflf.  All  that  was  necessary  for  the 
defendant  to  do  was  to  show  that  the  plaintiff  was  abroad.     *    *     * 

Cur.  adv.  milt. 

LlTTLBDALB,  J.  :  [  ^9  ] 

I  have  considered  thiB  case,  and  consulted  the  other  Judges,  and 
we  think  that,  under  the  circumstances,  the  rule  must  be  made 
absolute,  without  payment  of  costs  by  the  defendant. 

Rule  absolute  accm'dingly. 


Ex  PARTE  BAILEY  (1).  i_^- 

(6  Dowling.  Pr.  Cas.  311—312.)  [  311  ] 

Where  the  father  has  been  convicted  of  felony,  the  Court  will  grant  a 
habeas  corpus,  in  order  to  give  the  mother  the  custody  of  an  infant. 

J.  Bayley  moved  for  a  writ  of  habeas  corpus  to  bring  up  the 
body  of  Jane  Bailey  from  the  custody  of  her  aunt,  who  was  resident 
at  Chatham,  in  Kent.  The  girl  was  an  infant  of  fifteen,  and  the 
application  was  made  at  the  instance  of  her  mother.  Her  father 
was  still  alive,  but  had  lately  been  convicted  of  felony,  and  was  now 
in  custody  at  the  hulks,  under  sentence  of  transportation.  On  this 
state  *of  facts,  it  was  submitted,  that  the  mother  was  entitled  to  ^  *^^^  3 
the  custody  of  the  infant. 


Pattbson,  J. : 
You  may  take  your  writ. 


Writ  granted. 


(1)  See   now  also  the  Guardianship   of   Infants   Act,   1886  (49  &  50  Vict. 
c.  27),  s.  6.— B,  C. 
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1838.  JONES  V.  POWELL. 

.  r  ^]  (6  Dowling,  Pr.  Cas.  483—486.) 

Where  several  causes  are  referred,  and  **  the  costs  of  the  several  actions, 
and  of  all  matters  and  things  relating  thereto,  shall  abide  the  event  of  the 
award ; "  and  the  arbitrator  directs  the  costs  of  each  action  to  be  paid  to 
the  successful  party  in  each  suit,  the  award  is  good,  although  the  same 
party  has  not  succeeded  in  all  the  actions. 

After  an  award  has  been  made,  it  is  too  late  for  the  unsuccessful  party 
to  object  that  certain  infants  have  been  parties  to  the  submission,  and  that 
certain  other  interested  persons  have  not  been  parties  to  it. 

E.  V.  Williams  showed  cause  against  a  rule  nisi  obtained  by 
R.  V.  Richards,  for  setting  aside  an  award  on  various  grounds. 
He  cited  Aitcheson  v.  Cargey  (i),  Manser  v.  Heaver  (2),  BiddeU  v. 
Dowse  (3),  Lawrence  v.  Hodgson  (4),  Evans  v.  Thomson  (5),  Greig  v. 
Talbot  (6),  Boodle  v.  Davies  (7). 

R.  V.  Richards  supported  the  rule,  and  referred  to  Watson 

on  Awards  (8). 

Cur.  adv.  vxdt. 

[  484  ]  COLBRIDGE,  J. : 

This  was  a  rule  for  setting  aside  an  award  which  was  argued 
before  me  last  Term,  upon  several  grounds.  Of  these  the  first 
is,  that  the  award  as  to  the  costs  is  not  made  in  pursuance  of  the 
submission.  By  the  submission  it  appears,  that  an  action  of 
replevin  and  two  actions  of  ejectment  were  referred,  together  with 
the  subject-matters  thereof ;  and  it  was  also  agreed  ''  that  the  costs 
of  the  said  several  actions,  and  of  all  matters  and  things  relating 
thereto,  should  abide  the  event  of  the  award,  and  be  borne  and  paid 
by  the  parties  at  such  time  and  in  such  manner  as  the  same  shall 
be  thereby  ordered  to  be  paid,  and  that  the  costs  and  charges  of 
the  submission,  reference,  and  award,  shall  be  in  the  discretion 
of  the  arbitrators."  The  award  as  to  the  replevin  finds  that  the 
plaintiff  had  no  cause  of  action,  and  that  he  owed  15/.  for  rent 
to  two  of  these  defendants,  who  were  the  avowants  in  their  own 
right  in  the  action,  which  sum,  together  with  the  costs,  the  award 
orders  to  be  paid  to  the  defendants  on  a  day  named.  In  the  first 
ejectment,  the  award  finds  for  the  lessors  of  the  plaintiff,  and  in 

(1)  26  B.  £.  305  (2  Bing.  199).  (d)  5  East,  189 ;  1  Smith,  380. 

(2)  37  K.  E.  426  (3  B.  &  Ad.  295).  (6)  2  B.  &  C.  179;  3  Dowl.  &  By.  446, 

(3)  28  E.  B.  574  (6  B.  &  C.  255;  9  (7)  42  B.  B.  367  (3  Ad.  &  EL  200; 
Dowl.  &  By.  404).  4  N.  &  M.  788). 

(4)  30  E.  E.  754  (1  Y.  &  J.^16).  (8)  P.  125,  ed.  2. 
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the  other  for  the  defendant,  and  as  to  the  costs  in  them  respectively^  Jones 
directs  them  to  be  paid  in  a  similar  manner  to  the  victorious  parties  powbll. 
in  each.  It  was  objected  that  these  three  directions  as  to  the  costs 
are  wrong,  because  the  costs  generally  were  to  abide  the  event  of 
the  award,  and  the  award  has  no  event,  where  it  is  made  partly 
in  favour  of  the  one  side,  and  partly  in  that  of  the  other.  I  think 
however,  that  the  arbitrators  have  taken  the  right  and  only  reason- 
able view  of  this  submission ;  whereas,  here,  in  substance,  several 
actions  are  referred  and  no  more,  and  the  costs  are  to  abide  the 
event — that  must  mean  the  event  of  the  award  as  to  each  action 
distributively.  The  primary  object  of  such  a  clause  is  not  merely 
to  take  the  discretion  from  the  arbitrator,  but  also  to  make  the 
costs  follow  in  the  course  of  law,  whatever  the  arbitrator  may  think 
of  the  equitable  merits ;  but  that  object  would  be  often  frustrated 
in  a  great  ^measure,  if  the  consequence  of  a  partial  finding  should  [  *485  ] 
be  that  no  costs  were  to  be  paid  at  all.  In  coming  to  this  decision, 
I  do  not  intend  to  impeach  any  cases,  of  which  some  are  reported, 
and  many  have  been  decided,  where  an  action  and  all  matters  in 
difference  having  been  referred,  all  costs  are  to  abide  the  event 
of  the  award,  as  well  of  the  action  as  of  the  other  matters, 
reference,  &c.,  in  which,  the  Courts,  bound  by  the  words  of  the 
submission,  have  held  that  no  costs  are  payable,  unless  everything 
be  decided  one  way.  This  case  seems  to  me  to  stand  on  its  own 
grounds.  I  interpret  the  submission  to  mean,  that,  as  to  the 
actions,  the  law  shall  take  its  course  in  regard  to  costs ;  as  to  the 
award  and  reference,  the  arbitrators  are  to  have  a  discretion.  They 
have  done,  therefore,  nothing  more  as  to  the  former  than  they  were 
authorized  to  do ;  that  is,  to  follow  the  law,  and  regulate  the  time 
of  payment.    This  objection,  therefore,  cannot  prevail. 

The  second  and  fourth  objections  may  be  taken  together ;  they 
are,  that  some  of  the  parties  whose  interests  were  refused  are  not 
of  full  age ;  and  that  two  persons,  one  of  them  a  defendant  in  the 
replevin  suit,  the  other  a  lessor  of  the  plaintiff  in  one  of  the  eject- 
ments, are  not  parties  to  the  submission.  I  am  very  clearly  of 
opinion  that  I  ought  not  to  set  aside  the  award  on  either  of  these 
grounds;  whatever  might  be  the  weight  of  these  objections  under 
some  circumstances,  or  whatever  inconveniences  they  may  occasion 
hereafter,  the  party  entering  into  the  reference  cannot  entitle  him- 
self to  this  relief  upon  these  grounds ;  he  must  be  taken  to  have 
known  who  were  the  parties  to  the  actions  to  which  he  himself  is  a 
party,  and  to  the  submission  which  he  enters  into ;  and  it  would 
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joKBs       be  most  unjust  to  allow  him  to  take  the  chance  of  an  award  in  his 
PowsLL.     favour,  and,  that  failing,  to  claim  to  set  aside  the  whole  proceedings 
for  a  defect  in  the  submission,  of  which,  he  had  full  cognizance 
when  he  entered  into  it. 

The  third,  as  to  the  enlargement,  was  abandoned  on  the  argument. 
[486]  The  fifth  is,  that  the  arbitrators  had  ordered  judgment  to  be 

entered  up,  which  they  had  no  authority  to  do.  The  submission 
authorizes  them  in  terms  **  to  discontinue  or  order  the  determination 
of  the  actions,  and  to  make  or  give  any  orders  or  regulations  or 
directions  which  they  shall  think  proper  as  to  the  time  and  terms 
of  such  discontinuance,  or  of  any  other  matter  or  thing  in  anywise 
relating  to  the  said  several  actions."  These  are  very  large  powers ; 
and  the  award  simply  orders,  "  that  the  said  actions  shall  cease 
and  determine,  and  be  no  further  prosecuted."  In  this,  I  can  see 
no  excess  of  authority ;  indeed,  if  there  had  been,  the  excess,  being 
severable  from  the  main  provisions  of  the  award,  might  be  void 
without  affecting  the  remainder. 

The  sixth  objection  is,  that  the  award  directs  proceedings  in  the 
actions  to  cease,  and  nevertheless  directs  judgment  to  be  entered 
up  in  one  of  such  actions.  If  by  this  it  is  intended  to  point  out 
an  inconsistency,  the  answer  is,  that  the  two  parts  are  to  be  read 
together,  and  then  it  will  stand  thus :  the  action  in  ejectment 
is  to  cease,  unless  you,  the  defendant,  fail  in  giving  up  the  premises 
by  a  certain  day,  in  which  event  the  lessors  may  enter  up  judgment, 
and  take  out  their  execution.  So  read,  there  is  nothing  incon- 
sistent ;  and  if  it  be  objected,  that  the  latter  part  of  the  direction 
exceeds  the  authority  of  the  arbitrators,  I  think  it  may  be  answered 
as  the  previous  objection  has  been. 

The  last  objection  is,  that  the  award  is  not  certain  or  final ;  in 
what  respect  was  not  pointed  out  in  the  rule.  The  defendant, 
therefore,  might  have  been  precluded  by  the  rule  of  Court,  as 
construed  by  this  Court  in  Boodle  v.  Davies,  from  going  into  it- 
The  only  ground,  however,  urged,  was  the  same  relied  on  and 
disposed  of  under  the  fourth  head. 

The  rule  therefore  must  be  discharged. 

Rule  disch^irged. 


VOL.  xLix.]     1838.    C.  P.     6  DOWL.  PRACT.  CAS.  616—616.  731 


In  re  EADY  and  Others  (1).  isas. 

(6  Bowling,  Pr.  Cas.  615—617 ;  S.  C.  1  Am.  156.)  [^] 

An  affidayit  of  verification  of  the  certificate  of  the  acknowledgment  of  a 
married  woman  under  the  Finee  and  Recoveries  Act,  the  parties  being 
resident  in  Germany,  must  be  sworn  before  a  native  Court,  and  an  affidavit 
sworn  before  the  English  Consul  is  not  sufficient. 

It  is  no  objection  to  an  affidavit  sworn  before  a  native  Court,  that  it  is 
originally  in  the  German  language,  if  it  is  translated,  and  the  translation 
verified  :  and  the  oath  may  be  administered  in  the  German  language  if  it 
is  translated  by  an  interpreter  to  the  deponent. 

It  is  sufficient  that  the  affidavit  should  be  signed  by  the  Judge  of  the 
coimtry,  and  that  the  deponent's  signature  should  not  be  attached,  the 
Judge's  signature  being  verified,  and  an  affidavit  being  produced  that  such 
is  the  course  of  practice  in  Germany. 

Merewether^  Serjt.  moved  that  the  acknowledgment  of  the 
applicant,  who  was  a  married  woman,  might  be  *taken,  under  the  [  *616  ] 
Pines  and  Recoveries  Act  (8  &  4  Will.  IV.  c.  74).  The  applicant 
was  resident  at  Hamburgh,  and  the  affidavit  of  verification  of  the 
certificate  of  acknowledgment  was  made  before  the  British  Consul 
there.  On  the  papers  being  produced  to  the  officer  of  the  Court, 
he  refused  to  take  them  because  they  were  not  sworn  before  the 
proper  officer.  It  was  deposed,  however,  that  the  Consul  was  the 
only  person  in  Hamburgh,  who  would  or  could  swear  the  affidavit  ; 
and  it  was  submitted  that  the  Court  would  deal  with  the  application 
as  the  necessity  of  the  case  required. 

Park,  J. : 

There  may  be  a  question  whether  it  would  be  a  legal  conveyance 
of  the  property,  if  the  affidavit  is  not  properly  sworn. 

Merewether  submitted  that  it  was  only  for  the  Court  to  be 
satisfied,  and  that  the  allegation  that  the  Consul  was  the  only 
person  who  would  swear  it,  should  be  deemed  sufficient. 

TiNDAL,  Ch.  J. : 

You  had  better  renew  the  application  with  fresh  affidavits,  and 
let  there  be  some  one  who  has  applied  to  the  Courts,  who  has 
got  a  direct  and  distinct  refusal  to  swear  .the  affidavits.  Let  it 
be  some  native  authority,  and  let  the  authority  be  certified  by 
the  Consul. 

(1)  FoUowed  in  the  caae  of  In  re  Hotvard  (1874)  L.  B.  9  C.  P.  347.— B.  C. 
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In  re  On  a  sabseqaent  day  in  Term, 

Eadt. 

Wilde,  Serjt.,  renewed  the  application,  and  produced  affidavits, 
in  which  it  was  sworn,  that  an  agent  had  been  sent  to  Hamburgh, 
with  proper  instructions,  and  he  had  procured  an  affidavit  of  verifi- 
cation to  be  sworn  before  a  Judge  of  one  of  the  native  Courts.  The 
affidavit  was  in  German,  but  there  was  a  translation  of  it  into 
English,  which  was  verified  by  a  notary,  and  the  oath  had  been 
administered  in  German,  but  was  interpreted  to  the  deponent  in 
[  ♦617  ]  English.  The  signature  of  the  deponent,  however,  *was  not 
attached  to  the  affidavit,  it  being  contrary  to  the  practice  of  the 
Courts  in  Hamburgh,  that  any  signature  should  be  attached  to 
an  affidavit,  except  that  of  the  Judge  before  whom  the  oath  was 
administered.  The  signature  of  the  Judge  was  here  appended  to 
the  document,  and  it  was  verified  by  a  notary.  It  was  besides 
sworn,  that  the  Court  refused  to  swear  the  affidavit  in  the  English 
language,  and  that  there  was  no  person  in  Hamburgh  authorized 
to  swear  such  an  affidavit,  except  the  English  Consul,  and  the 
affidavit  sworn  before  him,  and  which  had  before  been  produced, 
was  now  in  Court. 

TiNDAL,  Ch.  J. : 

There  is  no  objection  to  the  oath  having  been  administered 
in  German  and  interpreted ;  the  same  rule  of  practice  is  adopted 
here.  The  only  thing  wanted  is  an  affidavit  to  state  that  it  is 
the  law  of  Germany,  that  the  deponent  is  not  allowed  to  sign  his 
affidavit. 

Wilde  submitted,  that  the  signature  of  the  Judge  being 
appended  to  the  affidavit  was  a  sufficient  guarantee  of  the  course 
always  pursued. 

TiNDAL,  Ch.  J. : 

I  think  the  clerk  had  better  swear  that  he  believes  the  course 
which  has  been  adopted,  is  that  which  is  regularly  taken  in  Germany. 
To  the  eye  of  a  person  merely  looking  at  the  affidavits,  the  evidence 
would  otherwise  appear  incomplete. 

Rule  accordingly. 
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BALLARD   v.   BOND   and    Othkbb. 

Trespass  for  assault  in  turning  plaintiff   out  of  church,  no  previous    Colkbidgb, 


request  haying  been  made  to  him  to  leave ;    verdict  for  plaintiff. 

Bond,  the  curate  of  the  parish,  assisted  by  the  other  defendants, 
in  consequence  of  some  altercation,  turned  the  plaintiff  out  of 
church,  without  any  previous  request  to  him  to  retire. 

CoLBRiDGB,  J.,  who  tried  the  cause,  thinking  such  request  should 
have  been  made,  as  plaintiff  neither  interrupted  public  worship  nor 
was  guilty  of  any  indecorous  behaviour,  directed  the  jury  to  find  for 
the  plaintiff. 

Thesiger  now    moved   for    a  new    trial   on   the    ground  of 
misdirection. 

___^^___  Rule  refused. 


J. 

[7] 


EEX  V.  MUEBAY. 

(1  Jurist,  37—38.) 
Criminal  information — ^Time  for  moving  for. 

Sir  «/•  Campbell  applied,  on  behalf  ot  Mr.  White,  a  schoolmaster 
*in  Queen's  County,  Ireland,  for  a  criminal  information  against 
Mr,  John  Murray,  of  Albemarle  Street,  for  a  libel  contained  in  a 
publication  which  purported  to  be  a  report  of  a  speech  delivered  in 
the  House  of  Lords,  on  a  motion  for  a  select  committee  respecting 
education  in  Ireland,  by  Henry,  Bishop  of  Exeter,  which  imputed 
to  Mr.  White,  that  certain  persons  having  been  executed  at  Mary- 
borough, for  an  atrocious  murder,  he  set  as  a  writing  copy  for  his 
schoolboys  the  following :  **  God  be  with  the  poor  fellows  that  were 
hanged  at  Maryborough."  To  prove  that  Mr.  Murray  was  the 
publisher,  there  was  an  affidavit  of  Mr.  White  and  his  clerk,  that 
they  showed  a  copy  of  the  work  to  Mr.  Clowes,  (whose  name  was  on 
it  as  printer),  when  he  said  he  had  printed  it  for  Mr.  Murray ;  they 
then  went  to  Mr«  Murray's,  and,  showing  it  to  the  shopman,  asked 
for  another  copy;  the  shopman  said  it  had  been  published  by 
Mr.  Murray,- but  they  were  out  of  it.  Mr.  White  then  saw  Mr. 
Murray,  who,  on  the  subject  being  mentioned,  said  his  clerk  would 
give  the  name  of  his  solicitor.  The  clerk  gave  the  name  of 
Mr.  Clarke.  Mr.  White  after  this  saw  Mr.  Fladgate,  a  partner  of 
Mr.  Clarke,  who  said  he  would  see  Mr.  Murray.    Mr.  Clarke  after 
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King's  Bench. 

Lord 
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Ch.J. 

COLEBIDOB, 
J. 

[37] 
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this  wrote  to  know  what  passages  were  complained  of,  and  by 
whom  ;  this  information  was  given  by  Mr.  White  in  a  letter ;  and 
Mr.  Fladgate  then  wrote  that  Mr.  Murray  was  ready  to  answer  any 
proceedings. 

(LoBD  Dbnman,  Gh.  J. :  We  think  this  is  reasonable  evidence 
that  Mr.  Murray  was  the  publisher ;  but  how  do  you  account  for 
not  applying  sooner  ?) 

The  publication  appeared  in  May :  the  prosecutor  first  heard  of  it 
in  July :  there  was  a  letter  sent  to  demand  the  name  of  the  author 
so  late  as  Dec.  1886.  Mr.  Murray  and  Mr.  Clowes  were  first  applied 
to  on  the  16th  Nov. 

(Lord  Denman,  Ch.  J. :  Why  did  they  not  apply  sooner?) 

According  to  the  practice,  the  application  is  in  time  even  against  a 
magistrate. 

(CoLEBiDOB,  J. :  There  must  be  sufiScient  time  to  show  cause  in 
the  second  Term.) 

Lord  Denman,  Gh.  J. : 

We  must  require  that  these  applications  be  made  in  time.    A 

party  alive  to  the  vindication  of  his  character  should  come  promptly. 

In  a  case  of  Loi-d  Charles  Wellesley,  we  refused  a  rule  because  the 

time  was  not  accounted  for. 

Rvle  refused. 


1837. 
Feb.  9. 

Chancery, 

Shadwell, 
V.-C. 

[100] 


HYDE  V.  CULLEN. 

(1  Jurist,  100—101.) 

A  gift  to  brothers  and  sisters  and  the  children  of  deceased  brothers  and 
sisters,  share  and  share  alike,  is  divisible  per  capita, 

Gbobge  Hyde  made  his  will,  and  thereby  bequeathed  to  his 
executors  ''the  sum  of  sicca  rupees  16,000,  and  interest,  to  be 
invested  and  held,  together  with  all  interest,  dividends,  and 
premiums  to  accrue  therefrom,  to,  for,  and  upon  the  several  uses 
and  purposes  thereinafter  expressed  and  declared ;  that  is  to  say, 
upon  trust  to  pay  the  interest,  dividends,  and  premiums  thereof, 
when  and  as  the  same  shall  be  received,  to  and  for  the  use  of  the 
children  of  my  brother  Saville  John  Hyde,  share  and  share  alike, 
and  after  their  decease  to  be  continued  to  their  children." 
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The   Solicitor-General,  Spence,    Wakefield,   and    F.   J.    Hall,        Hydb 
appeared  for  the  different  parties  interested,  being  children  and      oullbn. 
grandchildren  of  Saville  John  Hyde. 

The  Court  was  of  opinion  that  the  gift  took  effect  immediately— 
that  there  was  nothing  to  prevent  the  words  "  to  be  continued  " 
having  due  effect,  and  thereby  the  children  in  the  second  degree 
would  clearly  take  an  interest.  The  Court  then  observed,  that, 
it  being  admitted  that  the  words  "interests,  dividends,  and 
premiums,"  were  suificient  to  pass  the  principal  sum  if  there  were 
nothing  more  in  the  case  than  a  bequest  simply  to  the  children  of 
Saville  John  Hyde — it  was  of  opinion  that  the  words  "after  their 
decease  "  created  a  new  class  of  takers,  and,  there  being  no  gift  over, 
the  principal  sum  went  to  the  children  of  the  second  degree ;  and 
that  the  children  of  Saville  John  Hyde  took  only  estates  for  life  as 
tenants  in  common  in  the  16,000  sicca  rupees.  Another  question 
which  arose  was,  what  interest  the  brothers  and  sisters  of  the 
testator  living  at  the  time  of  his  death,  and  the  children  living  at 
his  death  of  such  of  them  as  had  died  during  his  lifetime  took  in 
the  residue  of  his  estate.  The  residuary  clause  was  as  follows: 
"  The  residue  of  my  property  of  every  description,  I  leave  to  my 
executors  in  hand,  to  be  invested  and  held,  together  with  all 
interests,  dividends,  and  premiums,  to,  for,  and  upon  the  uses  and 
purposes  thereinafter  expressed  and  declared,  that  is  to  say,  upon 
trust  to  pay  the  interest,  dividends,  and  premiums  as  and  when  the 
same  shall  be  received,  to  my  living  brothers  and  sisters  and  the 
children  of  my  brothers  and  sisters  who  have  deceased,  or  who  may 
die  before  me,  share  and  share  alike." 

Blacker  v.  Webb,  2  P.  Wms.  888,  and  Butler  v.  Stanton,  Roper 
on  Legacies,  were  cited  on  behalf  of  the  children  of  the  deceased 
brothers  and  sisters ;  and  it  was  stated  by  Mr.  Knight,  as  was  the 
fact,  that  the  testator  by  his  will  had  given  separate  legacies  to  all 
his  brothers  and  sisters  and  his  nephews  and  nieces ;  and  it  was 
insisted  for  the  brothers  and  sisters,  that  that  circumstance  proved 
the  testator's  intention  to  be,  that  the  children  of  deceased  brothers 
and  sisters  took  their  shares  per  stirpes  and  as  substitutionary  only. 

The  Court  observed  that  it  was  impossible  to  read  the  will  without 
admitting  that  the  testator's  intention  was  that  the  children  should 
take  per  stirpes — but,  added  his  Honour,  the  words  used  are  simple 
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and  unambiguoas,  and  I  am  bound  to  decide  the  question  according 
to  their  plain  and  ordinary  sense,  and  that  the  brothers  and  sisters 
of  the  testator  *and  the  children  living  at  the  testator's  death  of 
such  brothers  and  sisters  as  were  then  dead,  take  per  capita  as 
tenants  in  common. 


1887. 
March  6. 

Midland  Oir- 
cuU,  Lincoln, 

Loid 

Abingeb, 

O.B. 

[137] 


GREEN  V.  DIXON  and  Others,  Executors. 

(1  Juriflt,  137.) 

An  attorney  was  entrusted  by  his  client  with  a  sum  of  money  to  bo 
invested  on  security  :  Held,  that  he  was  bound  to  use  diligence  in  inquiring 
into  the  value  of  the  security. 

Assumpsit  against  the  executors  of  an  attorney  for  the  negligence 
of  their  testator,  in  placing  out  a  sum  of  1,000/.  on  mortgage.  The 
declaration  bore  date  before  the  new  rules  came  into  operation, 
and  contained  several  counts,  alleging  that,  in  consideration  that 
the  plaintiff  would  employ  the  testator  as  his  attorney  for  certain 
reward,  in  and  about  placing  out  a  sum  of  money,  he  promised  to 
see  that  there  was  a  good  title  to  the  security  to  be  given,  and  that 
the  property  was  of  adequate  value.  Breaches  assigned,  that  the  title 
was  bad,  and  the  premises  of  inadequate  value.   Flea,  non  assumpsit. 

The  evidence  was  that  the  plaintiff  had  entrusted  the  defendants' 
testator  with  the  sum  of  1,0002.  to  be  put  out  on  mortgage,  that  he 
had  done  so,  but  that  the  title  to  part  of  the  property  taken  by  him 
as  a  security  was  altogether  bad,  and  that  the  mortgagor's  interest 
in  the  other  part  was  of  very  inadequate  value. 

It  was  objected  on  the  part  of  the  defendants,  that  the  duty  of 
the  attorney  was  to  inquire  into  the  title  to  the  premises ;  and  that 
it  was  no  part  of  his  duty,  assuming  him  to  have  acted  bond  fide ^  to 
inquire  into  the  value  of  the  premises. 

Lord  Abinoer,  C.  B.  : 

If  the  attorney  was  directed  only  to  draw  a  mortgage,  it  would 
certainly  not  be  a  part  of  his  duty  to  inquire  into  the  value  of  the 
premises ;  but,  if  he  is  entrusted  with  a  sum  of  money  by  his  client 
to  invest  on  security,  he  is  bound  to  use  diligence  in  inquiring  into 
the  value  of  it ;  the  case  might  be  different  if  he  gave  his  client  means 
of  forming  a  judgment  for  himself,  and  acted  by  his  directions. 

By  consent  a  verdict  was  taken  for  the  amount  advanced,  the 
plaintiff  undertaking  to  convey  to  any  one  appointed  by  the 
defendants. 
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JANSON  V.  DAVISON. 

(1  Jurist,  352.) 

When  the  majority  of  several  parties  who  have  employed  the  same 
solicitor  substitute  another  solicitor,  they  are  entitled  to  the  custody  of  the 
joint  papers. 

This  was  the  petition  of  four  defendants,  praying  for  a  reference 
to  tax  their  solicitor's  bill,  and  that  he  might  be  ordered  to  deliver 
up  the  papers  in  the  cause  which  were  in  his  custody.  Five  defen- 
dants had  employed  the  same  solicitor,  and  four  of  them,  the  present 
petitioners,  desiring  to  discontinue  employing  that  solicitor,  had 
appointed  another, — the  fifth,  Davison,  continuing  to  employ  the 
original  solicitor.  So  much  of  the  prayer  of  the  present  petition  as 
asked  for  taxation  of  the  costs  and  delivery  of  papers  belonging  to 
the  petitioner  exclusively,  was  not  opposed,  but 


1837. 
May  24. 

JlolU  atuH, 

Lord 

Lanudalb, 

M.B. 

[352] 


Barber,  for  the  defendant,  Davison,  objected  to  the  delivery  of 
any  papers  in  which  his  client  had  an  interest  jointly  with  the 
petitioners.  Where  several  parties  have  appointed  one  solicitor  to 
act  for  them  jointly,  if  they  all  dismiss  that  solicitor,  and  cannot 
agree  in  appointing  another,  it  may  be  granted  that  the  majority 
are  entitled  to  the  custody  of  the  papers ;  but  so  long  as  one  of  the 
parties  continues  to  employ  the  solicitor  whom  all  had  appointed, 
the  papers  remain  with  him. 

LoBD  Langdale,  M.  B.  : 

I  am  decidedly  of  opinion  that  the  majority  are  entitled  to 
determine  by  whom  the  joint  papers  are  to  be  held,  they  under- 
taking, of  course,  to  produce  them;  and  unless  Mr.  Barber  can 
produce  an  authority  for  the  contrary  doctrine,  I  must  grant  the 
relief  as  prayed  (i). 


EDGECUMBE   v.   STEANGEE. 

(1  Jurist,  400—401.) 

When  a  person  who  has  acted  as  agent  for  a  mortgagor  in  relation  to  a 
mortgage  has  subsequently  pmchased  the  property  upon  a  sale  by  the 
mortgagee,  the  mortgagor  may  claim  the  benefit  of  the  purchase. 

When  various  transactions  are  wound  up  by  an  absolute  conveyance  of 

(1)  It  was  understood  that  no  authority  for  Mr.  Barber* s  position  could  be  found. 
B.B. — VOL.  XLIX.  47 
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Edoeoumbb  the  property  to  which  they  relate,  a  GOibsequent  mortgagee  of  the  property 

f.  is  not  fixed  with  imputed  notice  of  transactions  anterior  to  and  ending  with 

STRAi^aKB.  ^j^Q  gjjg^  Y)y  the  fact  of  his  haying  employed,  as  solicitor,  the  person  who 

acted  as  solicitor  and  trustee  in  those  transactions  (1). 

The  plaintiff,  James  Edgecumbe,  being  a  small  farmer  in 
Devonshire,  was,  in  1814,  entitled  in  fee  to  four-ninths  of  a 
freehold  estate,  called  Cliff's  Yeo,  of  which  his  brother  Elijah 
Edgecambe  was  entitled  to  other  four-ninths,  the  inheritance  of 
the  remaining  ninth  being  vested  in  J.  M.  Woolcombe,  subject 
to  a  lease  for  a  term  of  years  vested  in  the  brothers  James  and 
Elijah.  One  of  the  shares,  but  which  did  not  appear,  was  then 
subject  to  a  mortgage  to  one  Edwards  for  8002.  The  defendant 
Bichard  Stranger,  being  the  father-in-law  of  the  plaintiff,  appeared 
to  have  taken  an  active  part,  before  and  subsequently  to  the  year 
1814,  in  managing  the  affairs  of  his  son-in-law,  and  there  was  a 
running  account  between  them,  which  had  remained  unsettled 
up  to  the  present  time.  In  1814  the  plaintiff  agreed  to  purchase 
his  brother's  interest  in  the  property  for  1,0502.  Stranger  paid 
852.  to  Elijah  Edgecumbe  by  way  of  deposit,  and  procured  T.  Barnes 
to  advance  1,1002.  for  the  purpose  of  completing  the  purchase,  to 
be  secured  on  mortgage  of  the  property.  The  defendant  Gribble 
was  employed  as  solicitor  on  behalf  of  all  parties,  and  prepared  the 
deeds.  In  October,  1814,  all  the  parties  met,  and  the  deeds  were 
executed.  They  consisted,  first,  of  indentures  of  lease  and  release 
of  the  20th  and  80th  September,  1814,  by  which  Elijah  Edgecumbe 
conveyed  his  four-ninths  of  the  estate  to  uses  to  bar  dower,  in 
favour  of  the  plaintiff,  (Stranger  being  the  trustee  to  bar  dower), 
and  assigned  his  share  of  the  leasehold  portion  to  Stranger  in  trust 
for  the  plaintiff.  Then,  by  indentures  of  lease  and  release  of  the 
11th  and  12th  October,  1814,  the  freeholds  and  leaseholds  were 
conveyed  and  assigned  to  Gribble,  in  trust,  when  the  sum  of 
1,4002.,  and  interest  thereby  secured,  should  be  in  arrear,  without 
any  further  authority,  and  even  against  the  will  of  the  plaintiff,  by 
public  sale  or  private  contract  to  sell  the  property,  and  apply  the 
proceeds,  and  in  the  mean  time  the  rents  and  profits,  in  the  first 
place,  to  satisfy  all  the  costs  which  the  said  Oribble,  his  heirs, 
executors,  or  administrators,  might  be  put  to,  pay,  or  reasonably 
deserve,  in  execution  of  the  trusts;  and  then  to  pay  the  sum  of 
1,4002.  with  interest  at  5  per  cent,  to  Barnes;  and  lastly,  to  be 

(1)  And  now  the  doctrine  of  imputed  the  knowledge  of  the  solicitor  or  agent 
notice  is  limited  to  matters  which  in  the  same  traAsaction :  Conveyancing 
have  come  or  ought  to  have  come  to      Act,  1882,  s.  3. — 0,  A.  S. 
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possessed  of  the  surplus  in  trust  for  the  plaintiff,  his  heirs,  Edobcumbe 
executors,  administrators,  and  assigns.  At  the  same  time  the  stbangeh. 
plaintiff,  and  Stranger  as  his  surety,  executed  a  joint  and  several 
bond,  dated  the  12th  October,  1814,  to  secure  to  Barnes  the  sum 
of  l,400i.  and  interest.  The  sum  lent  by  Barnes  was  1,100/.  only, 
and,  according  to  the  allegation  of  the  plaintiff,  and  the  evidence  of 
Barnes  as  to  his  knowledge,  it  was  supposed  that  the  deeds  were 
prepared  for  the  purpose  of  securing  that  sum  only  and  interest. 
According  to  the  statements  of  Stranger  and  Gribble,  1^002.  out 
of  the  1,4002.  was  to  be  secured  to  Barnes,  and  the  remaining  8002. 
was  to  stand  as  a  security  to  Stranger,  who  it  was  stated  had 
discharged  the  mortgage  for  8002.  to  Edwards.  Early  in  1815 
timber  to  a  large  amount  was  felled  on  the  estate,  and  the  proceeds 
received  by  Stranger.  In  October,  1815,  the  property  was  put  up 
for  sale  by  Gribble,  at  the  village  of  Ivy  Bridge,  when  there  was  no 
bidder.  In  1816  the  plaintiff  leased  the  premises  to  B.  Stranger 
the  younger,  a  son  of  the  defendant,  at  a  rent  of  802.,  which  was 
received  by  Stranger  the  elder,  who  paid  the  interest  on  the 
mortgage  to  Barnes.  In  July,  1816,  the  property  was  again  put 
up  for  sale,  when  there  was  no  bidder;  and  at  a  third  sale,  in 
June,  1818,  when  the  highest  bidding  was  1,0752.,  Stranger  bought 
it  in  for  1,1002.  After  the  fall  of  timber  in  1815,  Barnes  pressed 
for  repayment  of  his  loan ;  and  in  March,  1819,  he  was  paid  off  by 
Stranger,  who  arranged  with  Gribble  for  the  purchase  of  the  estate 
for  1,1002.,  and  by  indentures  of  lease  and  release  of  the  8rd  and 
4th  June,  1820,  Gribble  conveyed  and  assigned  the  estate  to 
Stranger  in  consideration  of  1,1002.  This  transaction  was  not 
communicated  to  the  plaintiff  at  the  time,  nor  afterwards.  Stranger 
afterwards  built  a  house  on  the  property ;  and  it  was  urged  from 
that  and  other  circumstances  that  the  plaintiff  must  have  known 
that  Stranger  acted  as  the  owner  of  it.  In  November,  1822, 
Stranger  mortgaged  the  property  to  the  defendants,  S.  Tozer  the 
elder,  and  S.  Tozer  the  younger,  for  5002.  In  1829,  Eichard 
Stranger  the  younger  quitted  the  property,  and  the  plaintiff  took 
possession  of  it,  but  was  dislodged  by  an  action  of  ejectment. 
The  present  bill  was  filed  for  the  purpose  of  having  the  conveyance 
of  June,  1820,  vacated,  and  the  deeds  delivered  up  to  be  cancelled, 
*as  well  against  the  Tozers  as  against  Stranger ;  and  if  that  could  [  *40i  ] 
not  be  done,  to  have  it  declared  that  the  conveyance  of  June,  1820, 
should  stand  only  as  a  security  for  what  should  be  found  due  from 
the  plaintiff  to  Stranger  on  a  general  account.    Gribble  was  made 
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Edoecuubb   a  party  for  the  purpose  of  fixing  him  with  costs,  fraud  being  charged 
Stranger,     against  him  and  Stranger. 

Kindersley  and  Rogers,  for  the  plaintiff: 

Fraud  has  evidently  been  practised  against  the  plaintiff;  he 
supposed  that  the  deeds  of  October,  1814,  were  intended  to  secure 
the  loan  of  1,100/.  from  Barnes,  and  for  no  other  purpose.  The 
terms  of  those  deeds  were  oppressive.  The  situation  of  Stranger, 
as  agent  for  the  plaintiff,  precluded  him  from  purchasing  in  any 
manner,  still  less  of  purchasing  as  he  did  without  intimation  to 
the  plaintiff:  Downes  v.  Grazebrook  (i).  As  to  the  Tozers,  they 
employed  Gribble  as  their  solicitor,  and  therefore  had  constructive 
notice  of  the  transactions  in  which  he  had  been  engaged ;  for  this 
purpose  those  transactions,  including  the  mortgage  to  the  Tozers, 
must  be  considered  as  one.  Constructive  notice  depends  on  circum- 
stances, and  wherever  it  is  to  be  presumed  that  the  solicitor  must 
have  had  a  former  transaction  in  his  mind,  there  his  client  is  held 
to  have  notice  of  that  transaction. 

Pemberton  and  Teed,  for  Stranger  and  Gribble,  contra  : 

No  fraud  is  proved.  There  was  nothing  in  the  situation  of 
Stranger  to  disqualify  him  from  purchasing.  Gribble  was  trustee 
for  sale,  with  the  ordinary  power  to  sell  without  the  concurrence 
of  the  mortgagor.  The  mortgagee  Barnes  called  for  a  sale,  and 
the  estate  was  put  up  for  auction,  when  only  1,0752.  was  bid :  the 
trustee  might  have  sold  for  that  sum,  but  Stranger  bought  it  in, 
and  Barnes  pressing  for  his  money,  he  bought  it  for  more  than  was 
bid  at  the  sale.  True,  Stranger  was  mortgagee  to  the  amount  of 
800/.,  but  a  mortgagee  may  purchase  of  his  trustee  for  sale.  The 
mortgagee  is  not  trustee  for  the  mortgagor;  nor,  if  he  were  a  trustee, 
would  that  be  material.  The  rule  is,  that  you  may  not  purchase 
from  yourself,  and  a  trustee  for  sale  may  not  purchase,  not  because 
he  is  trustee,  but  because  he  is  seller.  Here  it  is  proved  that  the 
plaintiff  was  cognizant  of  the  last  sale. 

Sharpe,  for  the  defendants  Tozers : 

We  had  no  notice;  our  mortgage  was  a  distinct  transaction, 
commencing  after  the  other  had  been  completed.  Even  if  we  had 
notice,  yet,  if  the  conveyance  of  February,  1820,  is  to  stand  as  a 
security  to  Stranger  for  what  may  be  due  to  him,  he  then,  as 

(1)  17  E.  E.  62  (3  Mer.  200). 
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incumbrancer,  had  a  right  to  mortgage  to  us  to  the  extent  of  his    Edobcumbe 
own  claim,  and  to  that  extent  we  shall  be  entitled.  Strangeb. 

Lord  Langdale,  M.  B.  : 

Under  all  the  circumstances,  the  deeds  of  the  8rd  and  4th 
February,  1820,  cannot  stand  as  an  absolute  sale.  The  evidence 
proves  that  Stranger  was  acting  as  the  agent  of  the  plaintiflF  in 
the  mortgage  of  1814  and  afterwards.  The  plaintiff  Edgecumbe 
appears  to  have  been  indebted  at  that  time  to  Stranger  for  the 
amount  of  a  mortgage  to  Edwards,  which  was  paid  off  by  Stranger ; 
and  also  in  various  sums  in  a  general  account.  The  transaction  of 
1814  is  unintelligible;  the  8002.  due  to  Edwards  had  been  paid 
off  by  Stranger,  and  the  natural  course  would  have  been  to  have 
transferred  the  mortgage  to  Stranger,  but  that  was  not  done ;  the 
plaintiff  wished  to  borrow  money  of  Barnes,  and,  as  a  security,  the 
estate  was  conveyed  to  Gribble  as  trustee,  with  a  power  of  sale. 
The  amount  expressed  to  be  secured  on  the  deed  was  1,4002.,  of 
which  1,1002.  only  was  advanced  by  Barnes,  the  rest  appears  to 
have  been  intended  as  a  security  to  Stranger.  Edwards,  the  former 
mortgagee,  was  no  party  to  this  conveyance.  So  the  matter  stood 
in  1815,  when  there  was  a  fall  of  timber  to  a  large  amount  on  the 
estate,  and  the  proceeds  were  received  by  Stranger ;  and  this  being 
carried  to  the  general  account,  a  large  part  of  the  debt  due  to 
Stranger  must  then  have  been  paid  off,  so  that  then  no  such  sum 
as  8002.  could  have  been  due  to  him.  A  sale  became  desirable, 
and  several  attempts  were  accordingly  made  to  sell  the  estate  by 
auction ;  and  it  certainly  appears  that  the  plaintiff  was  cognizant 
of  these  attempts.  At  the  last  sale  the  estate  was  bought  in  by 
Stranger,  which  must  have  been  done  by  him  as  agent  of  the 
plaintiff.  The  mortgagee  insisting  on  having  his  money,  it  became 
necessary  to  sell.  Now  the  trust  for  sale  enabled  Gribble,  the 
trustee,  to  sell  either  by  auction  or  by  private  contract,  and  without 
the  consent  of  the  mortgagor.  He  contracted  to  sell,  and  sold  to 
Stranger  at  an  advance  of  252.  beyond  what  had  been  bid  at  the 
last  sale ;  and  it  does  not  appear  that  the  plaintiff  was  acquainted 
with  this  transaction.  Gribble  was  a  trustee  for  all  who  had  An 
interest  in  the  property ;  he  was  a  trustee  for  Barnes,  to  secure  to 
him  1,1C02.;  if  it  was  true  that  Stranger  was  entitled  to  any  portion 
of  the  1,4002.,  he  was  a  trustee  for  Stranger  to  the  amount  of  what 
might  be  due  to  him ;  and  for  the  surplus  he  was  trustee  for  the 
plaintiff.     Stranger  had  acted  throughout  as  agent  or  manager  for 
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Bdoboumbb   the  plaintiflf,  and  that  with  the  knowledge  of  Gribble  the  trustee. 
stbangbb.    No  communication  is  shown  to  have  taken  place  between  the 


plaintiff  and  Gribble,  and  the  latter  must  be  presumed  to  have 
considered  Stranger  as  the  agent  of  the  plaintiff  in  this  transaction 
also,  and  therefore  to  have  acted  under  his  directions  as  he  would 
have  done  under  those  of  the  plaintiff  himself.  Stranger  being 
thus  buyer  and  seller,  the  transaction  cannot  stand  as  an  absolute 
sale.  The  situation  of  the  Tozers  is  very  different.  Gribble,  the 
trustee,  had  sold  to  Stranger,  and  conveyed  the  estate  in  the 
beginning  of  the  year  1820,  which  conveyance  wound  up  that 
transaction,  and  put  an  end  to  the  relation  between  him  and  the 
other  parties.  Towards  the  end  of  the  year  1822,  when  money  was 
raised  on  this  estate  by  Stranger,  the  Tozers  employed  Gribble  as 
their  solicitor,  and  from  that  circumstance  it  is  desired  to  fix  the 
Tozers  with  notice  of  the  nature  of  the  transaction  of  1820 ;  but 
there  is  no  authority  for  going  that  length.  The  Tozers  acted 
fairly,  and  it  is  not  necessary  to  suppose  that  in  1822  Gribble  had 
in  his  mind  a  full  recollection  of  the  circumstances  by  which  the 
transaction  would  be  impeached,  which  in  1820  he  had  supposed 
concluded,  and  had  discharged  from  his  mind.  The  convey- 
ance of  1820  must  stand  as  a  security  only  for  what  shall  be 
found  due  on  a  general  account  between  the  plaintiff  and  Stranger. 
There  is  no  ground  for  imputing  anything  more  than  unskilful  and 
incautious  conduct  to  the  defendant  Gribble,  and  he  cannot  be 
charged  with  costs;  indeed,  as  he  has  very  properly  answered 
jointly  with  Stranger,  there  would  seem  to  be  no  additional  costs 
on  his  account.  On  paying  what  shall  be  found  due  to  Stranger, 
the  plaintiff  to  have  a  conveyance  of  the  estate  to  him,  free  from 
incumbrances.  The  Tozers  to  have  the  full  benefit  of  their  security ; 
and  unless  the  defendant  Stranger  redeem  them  within  six  months, 
the  plaintiff  to  be  at  liberty  to  redeem.  The  defendant  Stranger 
to  pay  the  Tozers'  costs. 


1837. 
July  6. 

Chancery^ 

Shadwkll, 
V.-C. 

[641] 


HICKS   V.  GAEDNEK. 

(1  Jurist,  541.) 

A  contract  of  whicli  time  is  the  essence,  and  a  chief  term  in  which  is  the 
punctual  payment  of  interest — Interest  in  arrear  two  or  three  days — Upon 
a  bill  filed  for  benefit  of  that  agreement,  relief  refused. 

This  was  a  case  in  which  the  plaintiff-filed  her  bill  for  the  benefit 
of  an  agreement,  by  which  defendant,  out  of  consideration  for  the 


VOL.  XLIX.] 


1887.    CH.     1  JDR.  541. 


743 


plaintiff  (she  having  mortgaged  an  estate,  in  which  she  had  a  life 
interest,  and  her  son  the  remainder  in  fee,  to  secure  his  debt),  had 
agreed  to  forego  calling  in  a  certain  principal  sum  if  the  interest 
was  punctually  paid;  and  also  for  an  injunction  to  restrain  the 
defendant  from  proceeding  at  law  to  recover  the  principal  sum — the 
interest  having  been  in  arrear  two  or  three  days. 

Strattofif  for  the  plaintiff,  stated  the  hardship  of  the  case,  and 
the  injury  which  would  be  worked  upon  the  plaintiff  if  she  were 
deprived  of  the  benefit  of  her  agreement  for  so  trifling  a  default ; 
and  cited  Griffith  v.  Sheffield  (i)  and  Seton  v.  Slade  (2). 

Knight,  contra  : 
In  this  case  time  is  of  the  essence  of  the  contract. 

The  Yice-Chancellor  : 

I  cannot  put  a  rational  construction  on  this  note,  except  that  the 
holder  of  the  note  shall  have  the  power  of  calling  for  the  principal 
sum ;  and  if  I  were  to  act  up  to  the  principle  of  Seton  v.  Slade,  I 
should  be  depriving  the  party  of  his  principal.  In  the  case  of  non- 
payment of  interest  on  a  policy  of  insurance,  and  interest  not  paid 
and  the  policy  not  kept  up,  this  Court  will  not  relieve. 

Injunction  dissolved. 


HlOKS 

r. 
Oabdnbb. 


LAROCHE  V.  DAVIES(3). 

(1  Jurist,  674—576.) 

Where  words  in  a  will  are  clear  and  distinct  they  must  be  construed 
in  their  ordinary  sense,  notwithstanding  the  improbability  of  such  a 
construction  being  consistent  with  the  testator^s  intention. 

John  Davies,  by  his  will,  dated  April  5th,  1806,  gave  the  residue 
of  his  personal  estate  to  his  executors  and  executrix,  and  directed 
the  same  to  be  invested  in  8  per  cent.  Bank  Annuities,  in  their 
names,  and  that  they  should  stand  possessed  thereof,  ''in  trust, 
for  the  benefit  of  his  wife  and  children  living  at  his  decease  and 
born  in  good  time;  afterwards,  in  manner  following;  (that  is  to 
say),  in  the  first  place,  to  pay  the  dividends  and  interest  thereof 
unto  his  said  wife  during  the  term  of  her  natural  life,  and  of  her 
remaining  unmarried,  trusting  to  her  well-known  affection  to  him 


1837. 
Aug.  1,  2. 

Chancery, 

On  Appeal. 

Lord 

COTTENHAM, 
L.C. 

[674] 


(1)  1  Eden,  73. 

(2)  6  E.  B.  124  (7  Ves.  265). 


(3)  Also  reported  3  Y.  &  C.  Ex.  Eq. 
612,  n.,  but  this  is  the  regular  report. 
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laboche  and  her  children  that  she  should  maintain  and  educat-e  them  to  the 
DAviEa.  best  of  her  means ;  and  from  and  after  the  decease  of  his  said  wife, 
or  marriage,  he  declared  it  to  be  his  will,  that  the  interest  and 
dividends  of  the  aforesaid  annuities  should  be  applied  for  the 
benefit  of  his  children  then  living ;  but  his  meaning  was,  that  such 
of  them  as  should  have  then  attained  the  age  of  twenty-one  years 
should  be  paid  their,  his,  or  her  equal  share  and  proportion  of  the 
said  annuities,  and  of  his  estate  and  effects,  and  that  such  of  them 
as  should  not  have  then  attained  the  said  age  of  twenty-one  years, 
his  said  executors  should  maintain  and  educate  as  well  as  the 
interest  of  their  shares  would  allow  of;  and  he  directed  his  said 
executors  to  pay  them  their  shares  of  the  principal  upon  their 
respectively  attaining  the  age  of  twenty-one  years,  with  a  proviso, 
that  if  any  of  his  said  children  should  die  under  the  age  of  twenty- 
one  years,  the  share  or  shares  of  them,  him,  or  her  so  dying,  should 
go  to  and  be  divided  amongst  the  survivors  or  survivor  of  them ; 
and  in  case  of  the  death  of  all  his  children  under  the  age  of  twenty- 
one  years  without  lawful  issue,  he  directed  that  such  residue  and 
remainder  of  the  stocks  and  annuities,  and  the  dividends  due 
[  *675  ]  thereon,  should  be  transferred  and  paid  to  his  *said  wife,  if  living, 
notwithstanding  she  might  have  married  again;  but  he  declared 
it  to  be  his  will,  that  if  there  should  be  issue  living  of  any  of  his 
children  after  the  death  of  the  whole  of  his  children  as  aforesaid, 
then  that  such  residue  should  go  to  and  be  paid  to  them  equally, 
or  if  only  one  of  them,  then  to  such  one  in  preference  to  his  wife  if 
married  again ;  and  he  nominated  and  appointed  his  said  wife  and 
her  father  and  brother  and  other  persons  executrix  and  executors  of 
his  said  will." 

The  testator  died  shortly  after  making  his  will,  and  the  same 
was  duly  proved  by  the  executors  and  executrix  therein  named, 
and  he  left  four  children  and  his  wife  surviving  him.  One  of  the 
children,  John  Watson  Davies,  died  in  July,  1817,  under  the  age  of 
twenty-one  years,  and  unmarried.  The  widow  died  in  November, 
1886,  without  ever  having  married  again,  and  one  of  the  other 
children,  Agnes  Connop  Wakefield,  died  in  the  lifetime  of  the 
widow,  having  first  attained  her  age  of  twenty-one  years,  and  the 
plaintiffs,  Joanna  Eliza  Laroche,  and  Eliz.  Ann  Rowland,  who 
had  long  since  attained  the  age  of  twenty-one  years,  were  the  only 
children  of  the  said  testator  living  at  the  time  of  the  decease  of  his 
widow,  and  the  only  children  of  the  widow  living  at  her  decease. 
The  Master  of  the  Rolls  decided,  that  the  petitioners,  being  the 
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children  who  survived  the  widow  of  the  testator,  were  entitled  to      Laroohb 
the  residue  of  the  said  testator's  personal  estate,  in  equal  moieties,       davibs. 
and  that  the  daughter  who  died  during  the  lifetime  of  the  testator's 
widow,  did  not  take  a  vested  interest  therein. 

Tinney  and  Rudall,  in  support  of  the  appeal  from  the  decision 
of  his  Lordship : 

The  intention  of  the  testator  was,  that  the  daughter  who  attained 
twenty-one,  and  died  during  the  widow's  lifetime,  should  take  the 
residue  of  the  testator's  personal  estate  equally  with  the  other 
children  who  survived  the  widow.  There  are  no  words  of  gift 
except  in  the  first  clause  of  the  will,  where  the  bequest  is  in  favour 
of  the  ''  wife  and  children  living  at  the  testator's  decease,"  and  this 
being  so,  all  the  subsequent  clauses  in  the  will  must  be  read  in 
connection  therewith.  The  subsequent  words  of  the  proviso,  '*  that 
if  any  of  his  said  children  should  die  under  the  age  of  twenty-one 
years,  his  or  her  shares  to  go  to  the  survivors  or  survivor,"  where  the 
expression,  "  living  at  the  death  of  his  wife,"  is  not  found,  prove 
that  the  testator's  intention  was  in  favour  of  the  daughter  who 
attained  twenty-one,  but  died  during  the  lifetime  of  the  widow, 
taking  a  vested  interest.  Maitland  v.  Chcdie  (i)  shows,  the  Court 
will  not  aid  a  construction  in  favour  of  an  intestacy :  Woodcock  v. 
Duke  of  Dorset  (2)  ;  Hope  v.  Lord  Clijdeii  (8).     ♦     *     * 

Wigram  and  G.  Turner^  for  the  children  who  survived  the 
widow : 

The  words  "in  manner  following,"  contained  in  the  will,  are 
very  material,  and  qualify  the  previous  words  of  gift;  and  in 
Woods  V.  Woods  {4)  y  the  gift  for  maintenance  was  held  to  create  a 
trust  for  the  children,  and  was  not  confined  to  the  minority  of  the 
children.  The  taking  of  the  grandchildren  is  by  the  will  clearly 
postponed  to  the  life  estates  of  the  testator's  children.  The  objects 
are  uncertain  until  the  death  of  the  widow,  and  the  clauses  of  the 
will  are  only  reconcileable  by  making  the  gift  contingent. 

The  Lord  Chancellob: 

The  terms  made  use  of  in  this  will  are  positive  and  distinct ;  the 
residue  of  the  testator's  personal  estate  is  given  for  the  benefit  of 
his  wife  and  children  living  at  his  decease ;  but  this  alone  does  not 

(1)  23  E.  E.  209  (6  Madd.  243).  (3)  5  E.  E.  864  (6  Ves.  499). 

(2)  13  E.  B.  146,  n,  (3  Br.  C.  C.  369).  (4)  43  E.  E.  214  (1  My.  &  Cr.  401). 
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Laboghe 

V, 

Dayibs. 


constitute  the  gift ;  for  the  testator  proceeds  to  direct  the  dividends 
to  be  paid  to  his  wife  during  her  life  and  her  remaining  unmarried^ 
trusting  to  her  to  maintain  and  educate  her  children  ;  and  after  the 
decease  or  marriage  of  his  wife,  the  testator  declared  the  interest 
and  dividends  of  the  8  per  cent.  Bank  Annuities  should  be  applied 
for  the  benefit  of  the  children  then  living ;  by  which  expression  the 
testator  intended  such  children  as  were  then  living,  and  infants 
under  twenty-one  years  of  age.  The  testator  then  says,  that  his 
meaning  is,  that  such  of  the  children  as  should  then  have  attained 
twenty-one  years  should  be  paid  their  shares  of  the  said  annuities 
— here  the  testator  speaks  of  the  annuities,  he  having  previously 
only  spoken  of  the  dividends  of  the  annuities:  then  follows  the 
expression  in  the  will  that  ''  such  of  them  as  should  not  then 
have  attained  twenty-one  years,"  should  be  educated,  &c.  by  the 
executors,  referring  to  the  last  antecedent  expression  ''  the  children 
living  at  the  wife's  decease  " ;  for  there  is  no  evidence  to  justify  me 
in  passing  over  the  last  antecedent,  and  giving  a  preference  to  an 
earlier  expression  in  the  will.  The  subsequent  parts  of  the  will 
only  prove  an  omission  on  the  part  of  the  testator  to  provide  for 
children  attaining  the  age  of  twenty-one  years,  and  dying  during 
the  mother*8  lifetime.  The  case  may  be  a  hard  one,  but  the  words 
are  clear,  definite,  and  distinct,  and  I  have  no  alternative  but  to 
affirm  the  order  of  the  Master  of  the  Bolls.  But  this  is  not 
a  case  for  costs. 


1837. 

King^s  Bench. 

Lord 

Denman, 

Ch.J. 

[623] 


HAKT  V.   PEATER 

(1  Jurist,  623.) 
What  are  necessaries  for  an  infant. 

This  was  an  action  for  the  price  of  a  horse:  the  defendant 
pleaded  infancy;  the  plaintiff  replied  that  the  horse  was  a 
necessary ;  upon  which  issue  was  joined,  and  a  verdict  given  for 
the  plaintiff  with  80/.  damages. 

Thesiger  moved  for  a  rule  to  show  cause  why  there  should 
not  be  a  new  trial,  on  the  ground  that  the  verdict  was  against 
evidence.  The  defendant  was  the  son  of  a  gentleman  in  the 
army,  who  died  in  the  King's  Bench  prison,  and  had  for  a  long 
time  before  his  death  been  in  great  difficulty.  The  defendant  was 
entitled,  on  coming  of  age,  to  some  Consols  under  the  will  of  his 
grandfather.    At  the  time  when  he  purchased  the  horse  he  was 
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nearly  of  age,  and  was  an  apprentice  to  a  chemist  in  Bond  Street, 
and  was  allowed  by  his  guardians  1502.  a  year.  It  was  contended 
on  behalf  of  the  defendant  that  a  horse  could  not  be  necessary  for 
this  young  man,  and  at  all  events  that  it  was  not  necessary  that 
he  should  purchase  one :  but,  on  the  part  of  the  plaintiff,  it  was 
proved  that  the  defendant  had  been  told  by  Sir  Benjamin  Brodie, 
that  horse  exercise  would  be  extremely  beneficial  to  him.  Lord 
Denman,  before  whom  the  cause  was  tried,  left  it  very  strongly  to 
the  jury  that  the  horse  was  not  a  necessary.  In  Storey  v.  Perry  (i) 
Lord  Tentbrden  ruled,  that  if  a  tradesman  trusts  an  infant,  and  if 
it  turns  out  that  the  infant  has  been  properly  supplied  by  his  friends, 
the  tradesman  cannot  recover.  In  Charters  v.  Bayntun  (2),  it  was 
held  that  a  stanhope  was  not  necessary  for  a  young  man  merely 
because  he  held  a  commission  in  the  army. 

(Lord  Denman,  Gh.  J. :  He  was  very  nearly  of  age  when  he 
purchased  the  horse.) 

If  he  had  died  before  he  came  of  age,  he  would  have  had  nothing. 

Lord  Denman,  Ch.  J. : 

If  it  were  tried  again,  it  must  go  to  the  jury  upon  all  the 

circumstances. 

Rule  refused. 


Hart 

t, 
Pkateb. 


EDWAKDS  V.  EDWARDS. 

(1  Juriet,  654—666.) 

Construction  of  will — Option  to  purchase  at  a  valuation — Valuation 
must  be  fair  and  adequate — Option  must  be  declared  before  valuation — 
Good-will  an  element  in  the  value  of  a  reversionary  interest  in  a  public- 
house. 

James  Edwards  the  elder  being  entitled  to  certain  leaseholds 
held  for  a  term  of  980  years,  of  which  the  tnost  valuable  portion 
was  a  public-house,  by  his  will,  dated  August  29,  1831,  devised  and 
bequeathed  his  real  and  personal  property  to  B.  Simpson  and 
Daniel  Edwards,  in  trust  to  allow  his  wife  Sarah  to  have  the  use 
of  his  dwelling-house  and  furniture  during  her  life,  and  subject 
thereto,  to  call  in  and  invest  his  personal  estate,  and  pay  the 
income  thereof  equally  between  his  wife  and  his  son  James  for 
their  joint  lives.     The  income  of  the  testator's  real  estate  was 
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Lord 
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Edwards  disposed  of  in  a^ similar  manner ;  and  on  the  death  of  the  survivor 
Edwards,  of  his  wife  and  his  son  James,  the  testator  directed,  that  if  his 
grandson  Daniel  Edwards  should  be  desirous  of  purchasing  the 
property  or  any  part  of  it,  his  trustees  should  name  a  respectable 
and  indifferent  surveyor  to  value  the  same  to  him,  at  which 
valuation  he  might  purchase  it.  In  default  of  such  purchase,  the 
property  was  to  be  sold  by  auction  or  private  contract,  and,  after 
satisfying  a  legacy  of  200Z.,  the  proceeds  to  be  divided  equally 
among  the  testator's  grandchildren.  The  testator  appointed 
B.  Simpson  and  Daniel  Edwards  his  executors.  The  testator  died 
in  September,  18.81,  and  Simpson  and  D.  Edwards  proved  the  will 
in  October,  1882.  Sarah  Edwards,  the  widow,  died  in  October, 
1881.  James  Edwards,  the  son,  died  in  October,  1884.  The 
property  was  valued  for  the  probate  duty  at  900i.,  and  in  December, 
1884,  a  valuation  was  made  by  Mr.  Baker,  a  surveyor  in  the 
neighbourhood,  at  the  desire  of  the  trustees,  for  the  purpose  of 
selling  to  Daniel  Edwards.  No  notice  was  given  to  the  other 
grandchildren  of  the  intended  sale  to  Daniel  Edwards,  nor  of  this 
valuation.  Baker's  valuation  was  9052.,  at  which  sum  Daniel 
Edwards  purchased  the  estate.  The  transaction  coming  to  the 
ears  of  the  other  grandchildren  (the  present  plaintiffs),  they 
objected  to  the  valuation  as  being  much  too  low,  proposed*  that  a 
[  ♦esr,  ]  new  valuation  should  be  made,  and  *said  that  several  persons  were 
prepared  to  give  a  much  higher  price.  The  trustees  refused  to 
depart  from  Mr.  Baker's  valuation,  and  the  conveyance  to  Daniel 
Edwards  was  completed.  The  present  bill  was  filed,  charging  that 
the  sale  to  Daniel  Edwards,  the  defendant,  had  been  improperly 
made,  and  praying  that  it  might  be  set  aside.  Surveyors  were 
examined  by  the  plaintiffs,  who  estimated  the  property  at  sums 
varying  from  1,550/.  to  1,650/.,  including  improvements  to  the 
amount  of  240/.  to  350/.,  made  by  the  defendant,  and  including  the 
good-will  or  value  of  the  business.  On  the  other  hand  the  defen- 
dant's witnesses  confirmed  the  estimate  of  Baker ;  but  it  did  not 
appear  that  in  their  valuation  they  adverted  to  the  nature  of  the 
business. 

Pemherton  and  Wood,  for  the  plaintiffs,  contended  that  the 
valuation  was  not  a  fair  and  adequate  valuation,  and  that  having 
also  been  made  under  the  direction  of  parties,  one  of  whom  if  not 
both  (for  Simpson,  the  other  trustee,  had  taken  a  mortgage  of  the 
property  for  a  subsisting  debt),  was  directly  interested  in  the  result, 
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and  the  superintendence  of  the  other  parties  having  been  carefully     Edwards 
excluded,  it  ought  to  be  set  aside.  Edwabdb. 

Kindersley  (and  on  another  day,  for  him,  Tinney),  and 
Wilbraham,  contra  : 
The  evidence  which  the  plaintiffs  have  brought  forward  cannot 
be  looked  at;  this  is  not  a  question  to  be  determined  upon  the 
conflicting  valuations  of  surveyors:  to  make  out  their  case,  the 
plaintiffs  must  show  that  we  have  not  employed  a  competent  and 
disinterested  surveyor,  or  that  the  valuation  was  unfairly  made ; 
and  this  they  have  not  attempted  to  do.  If  the  surveyor  has 
pitched  upon  a  low  rather  than  a  high  price,  that  is  a  benefit 
which  it  was  intended  the  defendant  should  have;  if  not,  what 
benefit  could  he  take  by  such  a  provision  ? 

(Lord  Langdale  :  The  testator  might  have  intended  a  benefit  to 
the  estate,  by  avoiding  the  expense  of  a  sale  by  auction.) 

That  he  is  a  trustee  cannot  be  an  objection,  because  the  testator 
himself  has  given  him  this  power,  and  has  made  him  trustee  also. 
The  valuations  made  on  the  other  side  are  erroneous,  inasmuch  as 
they  include  the  good-will  of  the  business,  a  benefit  which  belongs 
not  to  the  landlord,  but  to  the  tenant,  and  may  entirely  depart 
^ith  him.  Subtracting  the  value  of  the  good- will,  the  plaintiff's 
valuations  rather  fall  short  of  than  exceed  ours. 

Pemberton,  in  reply : 

We  deny  that  any  benefit  of  the  kind  insisted  on  by  the 
defendant,  was  intended  to  be  given  to  him  by  the  will ;  or  that 
a  simple  compliance  with  the  terms  of  the  will  was  sufficient,  if  the 
spirit  was  not  also  fulfilled.  The  benefit  intended  was  this, — that 
the  defendant  might  be  enabled  to  purchase,  which,  as  a  trustee  or 
executor,  he  could  not,  in  the  absence  of  such  a  provision,  do  upon 
any  terms.  The  terms,  however,  as  well  as  the  spirit  of  the  will, 
have  been  contravened;  the  words  are,  '*my  will  is,  that  if  my 
said  grandson  shall  desire  to  purchase,  my  said  trustees  shall  name 
an  indifferent  and  respectable  surveyor,"  &c.  The  option  was  to  be 
exercised  before  the  appointment  of  the  valuer ;  but  here  the 
valuation  was  first  made,  and  then,  as  the  result  was  favourable, 
the  option  to  purchase  was  exercised.  But  the  valuation  itself  was 
not  fair ;  that  is  abundantly  proved  by  our  evidence ;  for,  it  appears 
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Edwabds  from  the  def^ndant'8  admissions,  and  as  is  insisted  by  his  counsel 
EowABDs.  ft^  the  Bar,  the  circumstance  that  the  house  was  a  pablic-house  was 
entirely  left  out  of  consideration  in  valuing  it.  It  cannot  be  argued 
that  that  circumstance  is  immaterial,  or  that  the  good-will  of  a 
public-house,  on  lease,  does  not  remain  with  the  reversion.  On 
these  grounds  we  pray  that  the  sale  may  be  set  aside,  giving  credit 
to  the  defendant  for  the  value  of  his  improvements. 

July  18.       Lord  Lanodalb,  M.  R.  : 

The  testator  in  this  cause  has  made  his  will  in  so  unfortunate 
a  manner,  that  it  was  almost  sure  to  cause  litigation,  or  discontent 
at  least,  among  the  objects  of  his  bounty.  The  testator,  being 
entitled  to  a  leasehold  property,  devised  it  to  Robert  Simpson  and 
Daniel  Edwards,  in  trust  for  certain  persons  for  life,  and  then  to 
sell,  if  his  grandson  should  desire  it,  to  him  at  a  valuation. 
Before  the  sale  was  to  take  place,  James  Edwards  was  entitled  to 
a  life  interest;  he  died  in  October,  1884.  The  testator  died  in 
September,  1881 ;  and  for  the  purpose  of  fixing  the  amount  of 
probate  duty,  the  interest  in  the  property  was  valued  at  900i.  in 
March,  1888,  being  then  subject  to  a  lease,  which  would  determine 
at  Lady  Day,  1836,  at  a  rent  of  242.  When  the  tenant  for  life  died, 
what  was  the  course  of  proceeding  which  ought  to  have  been 
adopted  by  the  trustees  ?  The  testator  had  said,  ''  If  my  grandson 
shall  be  desirous  to  purchase  the  property,  my  trustees  (one  of 
them  being  his  grandson)  shall  name  an  indifferent  and  respectable 
surveyor  to  value  the  same  to  him."  Now  what  was  done  by  the 
grandson  ?  Not  what  was  required  by  the  will.  The  grandson  did 
not  first  express  his  desire  to  purchase,  and  then  contract  to 
purchase  before  the  valuation  was  made.  The  conclusion  to  be 
drawn  from  his  answer  is,  that  he  did  not  do  so.  The  trustees 
nominated  Mr.  Baker  to  value  the  property, — no  doubt  a  most 
respectable  and  competent  person.  There  is  no  imputation  what- 
ever against  him.  No  intimation,  however,  was  given  to  the  other 
parties  who  were  interested.  What  was  done  by  Mr.  Baker  was  at 
the  desire  and  under  the  direction  of  these  trustees,  one  of  them  an 
interested  party,  and  without  the  knowledge  of  the  other  parties. 
The  valuation  was  made  on  the  81st  December,  1884,  when,  of  the 
three  years  of  the  lease  which  were  unexpired  at  the  time  the  former 
valuation  was  made,  so  much  had  elapsed  as  was  included  in  the 
period  between  March,  1888,  and  December,  1884 — nearly  two  years. 
In  that  respect  the  value  of  the  property  was  greater  when  the  second 
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valuation  was  made  ;  there  was  the  prospect  of  the  reversion  being     Edwabds 
more  speedily  set  free,  when  the   property  might  be  let  at  an     Edwards. 
increased  rent.     It  is  said,  indeed,  that  it  was  already  let  at  a  rack- 
rent;  but  there  is  no  evidence  that  what  was  called  a  rack-rent 
(called  so  in  comparison  with  the  small  rent  which  was  paid  from 
the  commencement  of  the  lease  down  to  the  year  1824),  amounted 
to  the  full  value  of  the  premises.     Mr.   Baker's  valuation  was 
905{.  8^.  6cL,  exceeding  that  which  had  been  made  in  1838  by 
51.  8«.  6d.     I  cannot  presume  that  that  small  excess  was  equal  to 
the  increase  which  must  have  taken  place  in  the  value.    It  is  to  be 
recollected,  further,  that  the  property  was  a  public-house,  a  circum- 
stance which  greatly  increases  the  value  of  it.    I  never  heard  it 
contended,  as  it  has  been  contended  on  this  occasion,  that  the 
circumstance  of  a  house  being  a  public-house  is  not  to  be  taken 
into  consideration  in  calculating  its  value.     It  is  said  that  the 
good-will  of  a  public-house  is  of  too  transitory  and  uncertain  a 
nature  to  have  any  value  put  upon  it.     But  what  does  experience 
prove  ?    When  the  magistrates  have  granted  a  licence  to  a  house 
of  this  description,  and  custom  has  been  obtained,  it  is  not  to  be 
presumed  that  the  customers  will  go  away,  or  that  the  licence  will 
be  withdrawn  capriciously  and  without  misbehaviour  on  the  part 
of  the  occupier.    In  the  absence  of  any  authority,  I  am  clearly  of 
opinion  that,  in  valuing  the  reversion  in  a  public-house  under 
circumstances  like  the  present,  the  good- will  ought  to  be  included 
in  the  calculation.    I  am  not  satisfied,  from  the  nature  of  the 
evidence,  that  Mr.  Baker's  valuatioil  was  made  with  any  refer- 
ence to  that  circumstance;   indeed,  the  cross-examination  of  the 
witnesses  for  the  plaintiff,  and  the  line  of  observation  which  has 
been  pursued  at  the  Bar,  strongly  induces  me  to  believe,  that  the 
defendant  and  Mr.  Baker  thought  that  the  circumstance  ought  not 
to  be  included  in  the  calculation.     I  am  therefore  of  opinion,  that 
on  the  occasion  of  the  sale  to  Daniel  Edwards,  the  true  value  of 
the  premises  was  not  fairly  estimated — that  the  sale  and  valuation 
were  not  so  conducted  as  to  lead  to  the  result  which  the  testator 
contemplated.    I  cannot  suppose  that  the  testator  intended  that 
his  grandson  should  have  the  property  at  a  less  value  than  it 
would  fetch  if  fairly  sold.    It  is  said  he  intended  to  give  him  a 
benefit — and  so  he  did ;  but  that  benefit  was — that  if  he  should 
desire  to  become  the  owner  of  the  premises,  he  should  have  the 
first  opportunity,  and  should  be  at  liberty  to  purchase,  which 
without  that  special  permission  he  could  not,  in  consequence  of  his 
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Edwards 

V. 

Edwards. 
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character  as  trustee,  have  done.  There  is  another  reason  why  this 
transaction  ought  not  to  stand.  It  appears  that  the  other  trustee, 
Simpson,  had  mixed  himself  up  in  interest  with  Daniel  Edwards. 
He  had  became  a  creditor  of  him — how,  is  not  explained.  He  was, 
therefore,  during  this  transaction,  aiming  at  a  security  on  the 
property ;  and  immediately  after  the  conveyance  was  made,  he 
actually  obtained  a  security  to  the  value  of  700/.,  *a  very  consider- 
able portion  of  the  whole  purchase  money.  I  cannot  think  that  the 
testator  intended  that  the  power  of  conducting  the  valuation  and 
sale  of  this  property  should  be  in  two  persons,  neither  of  whom 
was  altogether  free  from  interest  in  the  result.  The  testator 
intended  that  Simpson,  at  any  rate,  should  be  free  from  interest ; 
and  from  all  that  appears  I  must  conclude  that  he  was  not.  The 
correspondence  which  has  been  read,  the  refusal  of  the  trustees  to 
permit  any  other  valuation  to  be  made,  all  show  that  they  intended 
to  exclude  the  superintendence  of  the  other  parties  who  were 
interested.  I  am  of  opinion  that  this  purchase  cannot  stand,  and 
must  be  set  aside.  It  is  asked  that  Mr.  Edwards  should  be  fixed 
with  his  purchase  at  the  price  which  has  been  offered.  I  cannot  do 
that.  There  must  be  an  order  for  a  sale  before  the  Master ;  the 
defendant  Edwards  to  be  at  liberty  to  bid,  and  to  be  allowed  in 
account  for  the  value  of  the  improvements  made  by  him. 

Reserve  further  directions  and  costs. 


1837. 
July  18. 

Chancery, 

Shadwell, 
V.-C. 

[656] 


FAZAKERLY  v.  GILLIBEAND. 

(1  Juriflt,  656—657.) 

The  evidence  of  the  mother  not  admissible  to  show  that  the  testator 
intended  double  portions  for  his  younger  children — ^Title  by  settlement 
and  will. 

By  the  settlement  on  the  marriage  of  Thomas  Gillibrand,  Esq., 
with  Marcella  his  wife,  dated  August,  1801,  certain  estates,  situate 
in  the  county  of  Lancaster,  of  or  to  which  Thomas  Gillibrand  was 
seised  or  entitled  for  an  estate  of  freehold  or  inheritance,  under  the 
will  of  William  Gillibrand,  deceased,  was  limited  to  the  use  of 
Thomas  Gillibrand  for  life,  with  remainder  to  trustees  to  pre- 
serve &c.,  with  remainder  (subject  to  a  rent-charge  of  5001.  for  the 
jointure  of  Marcella  Gillibrand)  to  certain  other  trustees  for  500 
years,  to  commence  from  the  decease  of  Thomas  Gillibrand,  with 
remainder  to  the  first  and  other  sons  of  the  marriage  successively 
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in  tail  male.  The  trusts  of  the  term  were  for  securing  the  rent-  Fazakbbly 
charge,  and  subject  thereto,  in  case  there  should  be  one  or  more  gillib'rahd. 
children  of  the  marriage  other  than  an  eldest  or  only  son,  to  raise, 
after  the  decease  of  Thomas  Gillibrand,  or  in  his  lifetime  if  he 
should  direct,  the  sums  of  6,0001.,  8,000J.,  and  10,000Z.,  for  the 
portions  of  one,  two,  three,  or  more  such  children  respectively, 
which  were  to  be  vested  and  transmissible  interests  in  sons  at 
twenty-one,  and  in  daughters  at  that  age  or  on  their  marriage,  and 
to  be  then  paid  to  them  if  Thomas  Gillibrand  should  be  then  dead, 
but,  if  not,  then  immediately  after  his  decease.  And  if  any  of  the 
younger  sons  should  die,  or  become  an  eldest  or  only  son  under 
twenty-one,  or  if  any  of  the  daughters  should  die  under  that  age 
and  unmarried,  then  their  portions,  as  well  original  as  accrued,  were 
to  go  to  the  survivors  or  others  of  such  children,  and  to  become 
vested  and  be  paid  to  them  at  the  ages  and  times  aforesaid ;  but  no 
such  one,  two,  three,  or  more  children  were  to  be  entitled  to  more 
than  6,000/.,  8,000Z.,  and  10,000Z.  respectively.  And  after  the 
clauses  for  advancement  and  maintenance  and  education,  it  was 
provided,  that,  if  Thomas  Gillibrand  should  in  his  lifetime  give  or 
advance  to  or  with  any  child  or  children  for  whom  a  portion  or 
portions  was  or  were  intended  to  be  thereby  provided,  any  sum 
or  sums  of  money  for  or  towards  his  or  her  preferment  or  advance- 
ment in  the  world,  then,  unless  Thomas  Gillibrand  should  by  some 
writing  under  his  hand  direct  the  contrary,  if  such  advanced  sum 
or  sums  should  be  equal  to  the  whole  of  the  portion  or  portions  of 
such  child  or  children,  the  same  should  be  accounted  to  be  in  full 
satisfaction  of  his,  her,  or  their  portion  or  portions ;  but,  if  such 
advanced  sum  or  sums  should  be  less  than  such  portion  or  portions, 
then  the  same  should  be  considered  as  part  only  of  his,  her,  or 
their  portion  or  portions;  and  so  much  money  only  should  be 
raised  under  the  trusts  of  the  term  for  the  portion  or  portions  of 
the  child  or  children  so  advanced  as  with  the  sum  or  sums  so  to  be 
advanced  would  complete  the  sum  thereby  intended  to  be  provided 
for  such  child  or  children — and  the  term  was  to  cease  when  the 
trusts  were  satisfied.  There  was  issue  of  the  marriage  William 
Gillibrand,  and  the  plaintiff,  who  afterwards  took  the  name  of 
Fazakerly,  and  seven  other  children.  William  Gillibrand  died  in 
his  father's  lifetime,  and  thereupon  the  plaintiff  became  the  eldest 
son  of  the  marriage.  Thomas  Gillibrand  made  his  will,  dated  the 
17th  December,  1825,  by  which,  after  charging  his  real  estates 
with  the  payment  of  his  debts,  he  gave  all  and  every  his  messuages, 
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F^zAKEBLT  tenements,  lands,  hereditaments,  ground  rents,  and  all  and  every 
GiLLiBBAND.  ^^^  ^eal  estate,  whether  freehold,  copyhold,  leasehold,  or  customary, 
and  wherever  situate,  and  whatever  his  estate  and  interest  therein, 
and  which  might  not  be  subject  to  settlement,  or  of  which  he  had 
the  power  of  disposing,  to  trustees,  their  heirs,  executors,  adminis- 
trators, and  assigns,  upon  trusts  for  sale  for  the  benefit  of  his 
younger  children.  The  questions  were,  whether  the  bequest  in  the 
will  was  not  in  satisfaction  of  portions,  and  whether  the  younger 
children  should  not  be  decreed  to  elect. 

Spence,  for  the  plaintiff : 

There  is  a  specific  provision  in  the  settlement,  that,  if  the 
father  should  advance  any  of  the  younger  children  in  his  lifetime, 
such  advancement  should  be  in  satisfaction  of  their  portions  unless 
he  should  by  writing  under  his  hand  direct  the  contrary.  A  gift 
by  will  is  a  gift  under  this  proviso  for  preferment  and  advancement : 
Leake  v.  Leake  (i) ;  Goolding  v.  Haverfield  (2).  The  testator  has  not 
declared  that  these  bequests  shall  not  be  in  satisfaction  of  the 
portions  provided  in  the  settlement,  as  he  would  have  done  if  he 
had  intended  they  should  not  be  so;  and  no  evidence  can  be 
received  to  repel  the  presumption  (as  he  has  not  declared  that 
these  gifts  were  not  substitutionary,)  that  they  are  substitutionary. 
The  plaintiff,  the  first  tenant  in  tail,  has  suffered  a  recovery, 
and  acquired  the  fee,  subject  to  the  term;  he  insists  that  the 
testator  has  not  declared  that  these  gifts  should  not  be  in  satis- 
faction, and  he  is  not  to  be  deprived  of  his  right.  That  being 
the  case,  and  an  advancement  by  will  being  an  advancement  in 
the  lifetime,  the  infants  will  be  precluded  from  double  portions, 
though  we  cannot  resist  an  inquiry  to  give  them  an  opportunity  to 
elect:  Powys  v.  Mansfield  (3). 

Wakefield,  contra,  tendered  the  evidence  of  the  widow  of  the 
testator,  to  prove  that  it  was  not  his  intention  that  the  gifts  under 
the  will  should  be  substitutionary ;  and,  upon  the  authority  of 
Weall  V.  Rice  (4)  he  submitted  that  no  one  could  know  so  well  as 
the  mother  of  the  infants  and  the  wife  of  the  testator  what  was  or 
was  not  his  intention.     *     *     * 

(The  Vicb-Chancbllor  :  I  do  not  consider  that  in  Weall  v.  Rice 

(1)  11  E.  E.  245,  n,  (10  Vea  476).         rev.  6  Sim.  528). 

(2)  13  Price,  600.  (4)  84  E.  E.  83  (2  Euss.  &  My.  251;. 

(3)  38  E.  E.  176  (3  My.  &  Cr.  379; 
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it  was  decided  that  parol  evidence  should  be  tendered  in  the  first    Fazakeklt 
instance.     The  testator  is  under  contract ;  what  he  gives  shall  be  gillib'rand. 
taken  in  satisfaction,  unless  he  gives  a  writing  to  the  contrary. 
You  are  making  parol  rebut  written  evidence.) 

*     *     It  is  apparent  that  he  had  his  settlement  in  view,  and  he       [  657  ] 
could  not  intend  that  what  he  gave  by  his  will  should  be  a  satisfac- 
tion of  the  provision  under  the  settlement.   The  testator  must  have 
had  the  settlement  in  his  mind  at  the  time. 

(The  Yice-Chancellob  :  I  think  that  way  of  putting  it  is  more 
against  you  than  for  you.  If  he  had  the  settlement  in  his  mind, 
why  did  he  not  declare  that  what  he  should  give  should  not  be  in 
satisfaction  ?  Why  did  he  not  say — whereas  I  have  given  portions 
by  my  settlement,  now  I  hereby  declare  that  what  I  give  by  my 
will  is  in  addition  to  the  portions  in  the  settlement  ?) 

PanT)  (with  Wakefield) : 

The  question  in  other  cases  has  been,  whether  it  was  the 
intention  of  the  testator  that  the  bequest  in  the  will  should  be 
taken  in  satisfaction  of  portions ;  we  should  take  the  construction 
upon  the  whole  will ;  and  the  Court  wants  everything  to  aid  it  in 
that  construction. 

(The  Vicb-Chancbllob  :  Show  by  his  writing  how  he  testified 
that  declaration.) 

The  construction  is  the  construction  of  a  will,  and  the  Court  ought 
to  admit  evidence  in  this  as  in  other  cases :  the  question  is,  what 
is  the  meaning  of  the  will. 

(The  Vice-Chancbllor  :  I  freely  admit  that  you  should  look  to 
the  will  for  the  intention  of  a  testator ;  but  I  by  no  means  admit 
that  the  Court  should  receive  evidence  to  explain  a  testamentary 
writing.  In  Weall  v.  Rice  evidence  was  brought  to  support  the 
presumption  at  law,  but  why  it  was  admitted  at  all  I  don't  know ; 
I  don't  admit  this  to  be  a  presumption.  If  it  were  not  that  he 
should  otherwise  declare,  I  would  allow  it  to  be  so ;  but  the 
contract  operates  upon  the  subsequent  donation.) 

Besides,  this  is  land,  and  there  is  no  case  in  which  land  has  been 
held  to  be  a  satisfaction  of  a  portion.  Can  any  body  say,  that,  in 
giving  land,  this  testator  was  providing  in  satisfaction  of  portions  ? 

48—2 
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Fazakebly    The  Vicb-Chancbllob  : 

GiLLTBRAND.  It  8661118  to  m6  a  plain  case.  The  testator,  it  is  said,  has  given 
land ;  he  has  rather  provided  a  fund,  out  of  which  the  money 
comes,  and  the  younger  children  could  not  say  the  land  was  given 
to  them  without  they  take  upon  themselves  the  onus  of  paying  the 
debts.  It  is  as  much  a  bequest  of  money  as  stock  or  any  other 
personalty.  It  is  expressly  declared  that  what  the  testator  has 
advanced  in  his  lifetime  shall  be  declared  by  writing  not  to  be 
in  satisfaction.  A  will  is  declared  to  be  a  gift  in  the  lifetime — the 
question  is,  whether  he  has  made  such  a  written  declaration,  and 
thereby  given  the  money  in  addition  to  the  portions  in  the  settle- 
ment. He  has  not.  You  cannot  substitute  a  parol  declaration 
in  lieu  of  declarations  to  be  made  in  writing.  The  adults  must  elect : 
there  must  be  an  inquiry  to  ascertain  the  sums  given  by  the  will. 

Farther  directions  and  costs  reserved. 


1837. 

Bench, 

Pattbson, 
Williams, 
colebidge, 

JJ. 

[820] 


WARMAN   V.  HINE. 

(1  Jurist,  820—821 ;  S.  C.  1  J.  P.  346.) 

Whether  the  vituperative  terms  contained  in  a  libel  are  truly  applied,  is 
a  question  of  fact  for  the  jury ;  and,  therefore,  where  the  libel  was,  that 
the  plaintiff  was  a  *'  gi-eat  defaulter,*'  and  he  was  proved  to  be  a  defaulter, 
the  jury  were  to  say  whether  it  was  true  that  he  was  a  great  defaulter. 

This  was  an  action  for  libel,  tried  before  Lord  Denman  in 
London.  The  pleas  were — not  guilty,  and  a  special  justification 
of  part  of  the  libel.  A  verdict  was  found  for  the  plaintiff  on  both 
issues,  with  51.  damages. 

HiU  now  moved  to  have  a  verdict  entered  for  the  defendant 
on  the  second  issue,  or  for  a  new  trial,  if  the  Court  should  think 
the  whole  libel  covered  by  the  justification.  The  libel  was  con- 
tained in  a  letter  addressed  by  the  defendant  to  the  Poor  Law 
Commissioners.  It  stated  that  the  plaintiff  had  been  a  guardian 
of  the  poor  last  year,  a  great  defaulter  in  his  accounts,  and  that  he 
did  not  pay  the  balance  due  from  him  till  an  execution  to  levy  it 
was  issued.  The  defendant  was  an  auctioneer,  and  he  had  sent 
this  letter  in  consequence  of  a  resolution  which  the  guardians  had 
taken  to  employ  the  plaintiff  in  some  business  for  which  the 
defendant  also  was  a  candidate.  The  Poor  Law  Commissioners 
sent  the  letter  to  the  guardians,  and  they  handed  it  over  to  the 
plaintiff.    In  support  of  the  justification,  it  was  proved  that  the 
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defendant  had  been  a  guardian;  that  he  had  used  the  parish  waruan 
.  money ;  that  when  he  went  out  of  oflBce  he  made  himself  a  debtor  hikb. 
in  about  180Z.  in  his  accounts  to  the  parish ;  that  he  was  applied 
to  for  payment  repeatedly  by  his  successors ;  and  that  he  finally 
borrowed  money,  or  a  subscription  was  made  for  him  by  his  friends, 
and  with  this  money  at  last  he  paid  the  parish ;  but  no  execution 
was  issued.  HiU  contended  that  the  justification  was  proved  by 
this  evidence,  because,  though  no  execution  was  issued,  that  part 
of  the  libel  was  not  justified. 

(Williams,  J. :  Was  it  not  a  question  for  the  jury,  whether  the 
plea  was  proved  ? 

Lord  Denman,  Gh.  J. :  I  told  the  jury  it  was  for  them  to  say, 
whether  the  facts  proved  came  up  to  the  imputation  of  the  plaintiff's 
being  a  great  defaulter.  The  words  were,  ''  he  was  a  great  defaulter, 
and  did  not  pay  the  amount  till  the  board  issued  execution  against 
him."  The  term  *'  great  defaulter  "  had  a  meaning  and  peculiar 
force  given  to  it  by  the  allegation,  that  he  did  not  pay  till  execu- 
tion issued.  The  fact  of  his  being  a  defaulter  did  not  prove  that 
he  was  a  **  great  defaulter/') 

HiU  then  contended,  that  the  sting  of  the  libel  was  justified 
by  the  plea ;  and  he  cited  Clarke  v.  Taylor  (i),  to  show  that  this  was 
sufficient.  But  this  part  of  his  argument  rested  on  the  supposition 
that  the  plea  of  justification  was  proved,  whereas  the  jury  found 
for  the  plaintiff.  Hill  then  contended,  that  the  libel  was  a  privileged 
communication,  and  ought  so  to  have  been  left  to  the  jury.  It  was 
a  letter  addressed  to  the  Poor  Law  Commissioners,  who,  by  the 
Poor  Law  Amendment  Act  (3  &  4  Will.  IV.  c.  76),  had  power  to 
summon  witnesses  before  them,  and  inquire  into  this  matter.  He 
cited  Fairman  v.  Ives  (2),  and  Blake  v.  Pilfold  (3). 

(Patteson,  J. :  I  do  not  see  that  any  power  is  given  to  the  com- 
missioners to  remove  a  guardian,  or  to  inquire  into  the  past 
misconduct  of  a  guardian,  nor  to  proceed  against  any  particular 
individual.) 

The  question  of  malice  is  one  for  the  jury. 

(LoBD  Denman  intimated  that  he  was  not  desired  to  leave  it  to  the 
jury.) 

(1)  42  E.  B.  680  (2  Bing.  N.  0.  654).      1  Dowl.  &  By.  252). 

(2)  24  B.  B.  5U  (5  B.  &  Aid.  642  ;         (3)  42  B.  B.  776  (1  Moo.  &  Bob.  198). 
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Warman     Patteson,  J. : 

r. 

niNK.  This  motion  is  made  on  several  grounds.    First,  as  to  the  argu- 

ment that  the  plea,  though  not  pleaded  to  the  whole,  is  nevertheless 
a  justification  of  the  whole.  I  very  much  doubt  whether  it  is  so. 
I  think  it  is  not  so,  and  if  the  jury  thought  it  was  proved,  they 
still  were  entitled  to  give  damages  for  the  part  not  justified. 
Secondly,  as  to  whether  the  defendant  is  entitled  to  a  verdict  on 
the  plea  as  pleaded  ?  I  cannot  say  that  he  is  so,  unless  it  appeared 
that  the  jury  were  satisfied  that  the  plea  as  pleaded,  and  with 
reference  to  every  part  of  the  libel,  was  proved.  Now,  taking  the 
plea  altogether,  it  means,  that  the  plaintiff  did  not  pay  over  the 
money,  but  made  great  default  and  paid  in  small  sums,  and  not 
till  a  long  time.  The  question  therefore  was,  whether  there  was 
a  criminal  default.  The  jury  have  found  for  the  plaintiff  on  this 
issue,  being  of  opinion,  I  presume,  that  the  defendant  was  not 
a  criminal  defaulter.  I  cannot  say  the  jury  were  wrong ;  therefore 
I  can  see  no  ground  for  setting  aside  the  verdict,  and  I  do  not  see 
how  the  Judge  could,  on  this  evidence,  have  told  the  jury  they 
must  find  for  the  defendant.  With  respect  to  the  third  ground, 
that  this  is  a  privileged  communication — if  a  bond  fide  communi- 
cation be  made  to  the  Poor  Law  Commissioners  respecting  the 
conduct  of  a  guardian,  they  having  the  general  control  of  the 
guardians,  I  do  not  say  that  such  a  communication  would  not  be 
privileged ;  but  taking  the  letter  which  has  been  read  to-day,  it  is 
impossible  to  say  that  it  was  a  bond  fide  communication  made  for 
the  purpose  of  giving  information  to  the  Poor  Law  Commissioners. 
And  if  it  had  been  left  to  the  jury,  I  think  they  must  have  come 
to  this  conclusion. 

Williams,  J.: 

I  think  we  ought  not  to  disturb  what  has  been  done.  I  give 
Mr.  Hill  the  benefit  of  that  part  of  his  argument,  which  says, 
that  though  the  plea  is  not  a  justification  of  the  whole  libel,  yet 
if  it  was  proved  he  is  entitled  to  a  verdict ;  but  there  is  no  doubt 
that  whether  it  was  proved  was  a  question  for  the  jury.  The  jury 
had  to  consider  the  meaning  of  the  words,  and  whether  they  were 
true  according  to  the  ordinary  import,  upon  a  consideration  of  the 
facts  proved  at  the  trial.  I  therefore  do  not  agree  that  Lord 
Denman  should  have  told  the  jury  that  the  plea  was  proved. 
With  respect  to  the  libel  being  a  privileged  communication,  it  was 
written  long  after  the  misconduct  to  which  it  related  had  happened. 
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and  I  think  if  it  had  been  left  to  the  jury  they  could  not  have  found 
that  it  was  a  bond  fide  communication. 

Coleridge,  J. : 

I  agree,  as  to  the  first  point,  with  the  argument  for  the  defendant, 
that  it  is  sufficient  to  justify  the  sting  of  the  libel ;  but  this  plea 
does  not  justify  the  sting,  because  it  is  not  the  same  thing  to  say, 
that  a  man  is  a  defaulter,  and  to  say  that  he  did  not  pay  till  after 
an  execution  had  issued  against  him.  No  one  can  say  that  the 
two  imputations  are  equivalent.  With  regard  to  the  second  point, 
I  think  the  plea  was  not  proved;  but  it  was  a  question  for  the 
jury,  whether  the  plaintiff  was  a  "  great  defaulter."  They  *thought 
he  was  not,  or  they  would  have  given  their  verdict  for  the  defen- 
dant. Next,  in  order  to  see  whether  this  was  a  privileged  com- 
munication, consider  what  it  was.  It  was  made  to  the  Poor  Law 
Commissioners,  and  it  is  said  for  their  information.  Be  it  so ; 
I  think  the  Poor  Law  Commissioners  the  proper  tribunal  for  the 
matters  stated  in  the  communication.  But  in  making  a  communi- 
cation of  this  kind,  a  man  must  take  care  that  he  does  not  reflect 
on  individual  character  beyond  what  is  necessary  to  obtain  redress  ; 
but  the  defendant  did  go  much  beyond  that,  and  if  there  were 
malice,  the  defendant  would  be  liable.  True,  that  was  not  left  to 
the  jury ;  but  there  was  evidence  that  this  was  a  malicious  com- 
munication. It  was  not  made  at  the  time  when  the  parish  was 
suffering,  and  not  till  the  defendant's  own  interests  were  affected 
by  the  plaintiff  being  preferred  to  him.  If  it  had  been  left  to  the 
jury,  it  must  have  been  with  strong  observations,  and  I  have  no 
doubt  the  jury  would  have  found  for  the  plaintiff  upon  this  question. 

Hide  refused. 


Warm AN 

V. 

Hike. 


[  •821  ] 


RUDDOCK  V.   POOLE. 

(1  Jurist,  980—981.) 

Construction  of  will — A  general  testamentary  power  will  not  cut  down 
an  absolute  gift  by  will.  Costs  will  be  given  out  of  the  general  estate  when 
the  ambiguity  is  occasioned  by  the  will. 

The  testator  in  the  cause,  by  a  codicil  to  his  will  dated  the 
9th  June,  1836,  after  reciting  that,  by  the  second  and  third 
codicils  to  his  will,  he  had  given  to  Anne  Kuddock  the  sum  of 
3,000Z.  Three  per  cent.  Consolidated  Bank  Annuities,  revoked  the 
said  bequest,  and  instead  thereof  gave  to  her  the  sum  of  8,0002. 


1887. 

Rolls  Court, 

Lord 

Lanodale, 

M.R. 

[980] 
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RuDDooK  Three  per  cents,  for  her  separate  use  during  her  life,  with  the 
Poole.  power  to  dispose  of  the  same  by  her  last  will.  The  testator  charged 
the  said  legacy  upon  his  residuary  personal  estate,  directing  his 
executors  to  pay  the  same  within  three  calendar  months  after  his 
decease.  The  testator  died  on  the  16th  July,  1886,  and  on  the 
17th  October  the  executors  set  apart  and  invested  the  fund. 
The  present  bill  was  filed  by  the  legatee  Anne  Buddock  and  her 
husband,  against  the  executors  of  the  will,  who  contended  that  the 
effect  of  the  bequest  was  to  give  a  life  interest  only  in  that  fund, 
with  a  testamentary  power ;  the  plaintiff  insisting  that  she  had  the 
absolute  interest,  with  a  power  to  dispose  by  will. 

Perhberton  and  Dixon,  for  the  plaintiff : 

The  subsequent  power  does  not  cut  down  the  absolute  interest, 
which  is  clearly  given  in  the  first  instance :  Robinson  v.  Dusgate  (i) ; 
Maskelyne  v. Maskelyne  (2) ;  Hixon  v.  Oliver  (3) ;  Cambell  v.  Oraham  (4). 
Absolute  gifts  cannot  be  restricted  by  additional  powers.  The  legacy 
is  not  given  through  the  medium  of  trustees,  and  there  is  an  express 
direction  that  it  shall  be  paid  within  three  months. 

Tinney  and  Russell,  for  the  executors,  contrd  : 

The  cases  cited  on  the  other  side  are  cases  of  a  general  gift, 
containing  no  pointed  reference  to  a  power  of  appointment.  Here 
there  is  no  limitation  to  executors  in  the  bequest.  The  costs  of 
the  cause  must  come  out  of  the  particular  fund.  It  is  not  a  bill 
affecting  the  general  estate.  The  executors  had  set  apart  this 
[  *d8l  ]  fund.  This  is  the  husband's  suit.  It  does  not  ^appear  in  the  form 
of  the  wife  suing  by  her  next  friend  :  Simons  v.  Hatvood. 

Pembertofi,  in  reply : 

It  is  not  denied  that  this  fund  is  the  plaintiff's  own  property. 
The  setting  apart  a  fund  is  improper.  The  direction  in  the  will 
is,  that  the  executors  shall  pay  the  legacy  to  the  legatee.  If  the 
executors  were  bound  to  pay  the  fund  and  have  acted  improperly, 
they  must  pay  the  costs  of  these  proceedings.  If  they  have  not 
acted  improperly,  and  the  diflSculty  is  one  which  is  created  by  the 
will,  the  general  personal  estate  must  bear  the  costs.  Simons  v. 
Hawood  was  not  a  bill  against  executors,  but  against  a  trustee  who 

(1)  2  Vem.  181.  (4)  32  E.  B.  244  (1  Buss.  &  My. 

(2)  Amb.  750.  463,  aff.  2  a.  &  Pin.  429). 

(3)  9  E.  B.  148  (13  Ves.  108). 
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had  had  the  fund  already  paid  to  him  out  of  the  general  estate.      BuDnocK 
Here  the  fund  is  given  to  the  lady  herself,  evidently  for  the  purpose       poolk. 
of  diminishing  the  legacy  duty.     The  testator  has  shown  no  fear 
of  marital  influence,  nor  would  paying  the  fund  into  Court  be  any 
protection  against  such  influence. 

LoBD  Langdale,  M.  B.  : 

On  the  construction  of  this  will  and  the  authorities,  I  must 
necessarily  conclude  that  this  is  an  absolute  gift  to  the  wife,  and 
must  be  transferred  accordingly.  This  case  is  different  from  that 
of  Simons  v.  Hawood,  where  the  suit  was  against  trustees.  The 
real  objection  felt  by  the  trustees  was,  that  they  did  not  construe 
the  will  in  the  sense  contended  for  by  the  plaintiff:  their  doubts 
were  reasonable,  and  they  were  justified  in  seeking  the  protection 
of  the  Court.  The  ambiguity  has  been  occasioned  by  the  will,  and 
the  general  assets  must  pay  the  costs  of  elucidating  it.  It  is  true, 
this  is  the  husband's  suit,  whether  brought  in  his  wife's  name  or 
not ;  but  the  payment  must  be  made  to  the  wife,  according  to  the 
testator's  direction.  The  proper  course  will  be  to  direct  this  fund 
to  be  paid  into  Court  to  the  account  of  the  wife,  with  liberty  for 
her  to  apply. 


REG.   V.  MATTHIAS. 

(2  Jurist,  13.) 

An  order  of  commissioners  of  sewers  is  void  unless  it  is  foimded  on  a 
presentment  showing  the  existence  of  some  public  let,  impediment,  or 
annoyance.  A  rate  for  the  repair  of  a  wall  is  bad,  unless  the  want  of 
repair  appears  upon  the  proceedings  to  have  been  found  by  a  jury. 

Two  rules  were  pending  in  this  case:  one  was  upon  a  return 
from  the  commissioners  of  sewers  for  the  county  of  Pembroke, 
to  a  writ  of  certiorari  to  remove  their  proceedings  against  Mr. 
Matthias,  the  defendant,  into  this  Court:  the  other  was  a  rule 
obtained  on  behalf  of  the  commissioners,  to  quash  the  writ  of 
certiorari,  and  for  a  procedendo, 

Maule,on  behalf  of  the  defendant,  submitted  that  the  proceedings 
ought  to  be  quashed,  and  the  rule  for  a  procedendo  discharged. 
The  proceedings  commenced  on  8rd  of  February,  1835,  and  were 
taken  to  compel  the  defendant  to  repair  a  wall  which  was  built  in 
1811,  by  Sir  J.  Owen,  at  that  time  the  owner  of  the  property,  which 
now  belongs  to  the  defendant.  -  Sir  J.  Owen  built  it  for  the 


1838. 

Bench. 

Lord 

Denmak, 

Ch.J. 

[13] 
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Reg.  protection  of  his  own  land.  This  is  the  wall  for  the  repair  of  which 
Matthias,  the  commissioners  have  taken  the  proceedings,  in  which  the  order 
in  question  was  made  against  the  defendant.  It  seems  strange  that 
the  commissioners  should  have  power  to  order  a  person  to  repair  a 
wall  which  he  has  erected  for  his  own  benefit ;  and  unless  the  law 
gives  them  this  power  their  order  is  invalid.  There  are  several 
objections  also  to  the  form  of  the  proceedings  as  returned  upon  the 
certiorari.  The  structure  to  which  the  proceedings  related  was 
situate  partly  in  the  county  and  partly  in  the  liberty.  The  first 
objection  was,  that  there  was  only  a  presentment  by  a  jury  of  the 
liberty,  and  no  presentment  by  the  jury  of  the  county.  Next,  the 
presentment  does  not  state  that  the  wall  is  out  of  repair,  but  only 
that  Mr.  Matthias  ought  to  repair  it.  If  Mr.  Matthias  allowed  all 
this  to  go  by  default,  the  commissioners  still  could  not  make  this 
order :  their  order  is  bad,  unless  the  wall  is  out  of  repair,  and  it 
ought  to  have  been  presented  that  it  was  so.  The  jury  also  present 
that  Mr.  Matthias  ought  to  pay  all  the  expenses  of  the  proceedings ; 
but  they  have  no  jurisdiction  over  this  subject-matter.  He  then 
proceeded  to  state  that  Mr.  Matthias  appeared  and  pleaded ;  that 
issues  were  raised ;  that  the  jury  of  the  liberty  found  the  wall  was 
out  of  repair ;  that  Mr.  Matthias  was  solely  liable  to  repair  it  as  the 
owner ;  that  he  was  liable  to  repair  by  reason  of  tenure ;  and  that 
he  was  liable  to  pay  the  expenses.  And  after  this  finding  the  pro- 
ceedings show  another  finding,  without  saying  by  whom  ;  and  the 
latter  finding  is,  that  Mr  ..Matthias  is  not  liable  by  reason  of  tenure, 
(and  that  might  well  be  said,  when  the  wall  was  built  only  twenty- 
five  years  ago) ;  but  that  he  was  solely  liable  to  repairs  as  owner, 
and  that  he  ought  to  pay  the  expenses.  Next  follows  the  precept 
served  on  Mr.  Matthias  on  the  29th  September ;  next,  a  notice  of 
the  two  juries;  then  comes  the  order  of  the  commissioners  of 
sewers,  founded  on  the  presentments,  verdicts,  and  adjudication, 
together  with  the  assessment  of  300{.  on  Mr.  Matthias ;  and  lastly, 
there  is  an  order  to  distrain  the  goods  of  Mr.  Matthias  for  the  rate. 
This  is  a  wall  built  only  twenty-five  years  ago,  and  not  under  the 
authority  of  the  commissioners  of  sewers.  A  man  may  be  bound 
to  repair  by  reason  of  ownership ;  but  that  means  when  no  person 
is  liable  by  prescription ;  and  yet  repairs  appear  to  have  been  done 
for  a  great  many  years  by  owners ;  that  is  evidence  of  a  charge ; 
the  commissioners  found  in  Callis  on  Sewers  that  a  man  might  be 
liable  to  repair  by  reason  of  ownership,  and,  on  that  ground,  made 
their  order  against  Mr,  Matthias,     But  the  want  of  an  allegation 
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on  the  presentment  that  the  wall  is  out  of  repair,  is  fatal :  there  is 
an  issue  whether  it  is  out  of  repair,  but  no  finding ;  and,  whether  it 
is  out  of  repair  or  not,  is  doubtful  on  the  affidavits.  Next,  it  does  not 
appear  that  the  want  of  repair  does  any  harm  to  any  body :  if  there 
had  been  any  issue  upon  that  question,  it  must  have  been  found  for 
Mr.  Matthias.  Next,  there  is  only  one  notice :  there  ought  to  have 
been  two  notices:  both  the  juries  were  sworn  together,  whereas 
they  ought  to  have  been  sworn  separately  :  Woolrych,  8  &  4  Will.  IV. 
c.  22,  8.  11. 

(Williams,  J. :  Does  the  finding  of  the  town  jury  state  that  the 
place  in  question  is  within  the  borough  ?) 

No  ;  neither  the  presentment  nor  the  finding  of  the  jury. 

Vaughan  Williams  was  heard  on  the  same  side,  and — 

Hoggins,  in  support  of  the  proceedings. 

Lord  Dbnman,  Ch.  J. : 

W^e  are  of  opinion  that  all  that  has  been  done  by  the  com- 
missioners of  sewers  can  have  no  effect.  It  is  evident  that  the  two 
juries  did  not  sit  together  under  the  8  &  4  Will.  IV.  c.  22,  and  it 
does  not  appear  clearly  that  one  of  the  juries  did  any  thing.  There 
are  also  formidable  objections  to  the  presentment  itself ;  for,  it  is 
not  stated  that  there  is  any  let,  impediment,  or  annoyance ;  nor  is 
it  stated  that  the  wall  is  out  of  repair ;  therefore,  the  finding  may 
be  true,  and  yet  no  legal  consequence  ought  to  follow. 

Ride  for  qnashing  the  certiorari  absohtte,  with  costs  : 
and  ndefor  quashing  the  order  of  the  commissioners 
absolute. 


Reo. 

V. 

Matthias. 


COURTHOKPE  v.   WOOD. 

(2  Jurist,  126-127.) 

Will — Construction — Bequest  of  a  fund  in  trust  for  A.  for  life,  and  after 
her  death  to  pay  the  capital  "  among  all  the  issue  of  A.  in  case  she  shall 
marry  and  have  children,  in  equal  shares ;  and,  in  case  she  shall  have  no  issue 
living  at  her  death,"  then  over  :  Held,  to  be  a  gift  to  such  of  the  children  of 
A.  as  should  survit'e  her,  and  the  issue  of  such  of  her  children  as  should 
die  before  her. 

The  testator  in  the  cause  bequeathed  a  fund,  producing  201.  a 
year,  in  trust  for  his  wife  during  her  life,  and  after  her  decease  in 


1838. 

BolU  CoHii. 

T.oni 

Lakgdale, 

M.R. 
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CouRTHORPE  trast  for  the  testator's  daughter  Sarah  daring  her  life,  and  after 
Wood.  her  decease  in  trust  to  pay  and  divide  the  capital  fund  "  among 
all  the  issue  of  my  daughter,  in  case  she  shall  marry  and  leave  any 
children,  in  equal  shares  and  proportions ;  and  in  case  she  shall 
leave  no  issue  living  at  the  time  of  her  death,  then  "  in  equal 
shares  to  and  amongst  ''all  the  children  and  their  issue,  if  any  of 
them  shall  be  dead,  of  my  brothers  and  sisters.'*  The  testator's 
daughter  Sarah  died,  leaving  four  children  surviving  her,  of 
whom  two  had  no  issue,  a  third  had  eight,  and  the  fourth  had 
[  •127  ]  three  children,  and  these  were  the  only  issue  of  the  *testator's 
daughter.  The  grandchildren  of  the  testator's  daughter  claimed 
to  be  entitled  to  share  equally  with  the  children,  contending 
that  the  fund  was  given  to  the  issue  generally  of  the  tenant 
for  life. 

Pemberton  and  Moore^  for  the  children : 

This  is  clearly  a  gift  to  the  children  of  the  testator's  daughter  in 
the  first  instance,  with  a  provision  for  the  substitution  of  the  sur- 
viving issue  of  any  who  might  die  before  the  testator's  daughter, — 
a  provision  which  the  event  has  rendered  unnecessary.  That  the 
intention  was  such  is  manifest ;  and  though  the  words  are  incorrect^ 
they  will  not  bear  any  other  construction.  The  testator  must  have 
used  the  word  "  issue  "  and  the  word  "  children  "  in  the  first  part  of 
the  clause,  in  the  same  sense ;  for  to  give  to  each  of  them  its  proper 
and  technical  meaning,  would  produce  this  dilemma — either  he 
meant  a  gift  to  the  issue  generally,  contingent  on  there  being 
children,  who  should  survive  his  daughter,  which  is  absurd  and 
improbable;  or  he  meant  a  gift  to  the  children  only,  and  yet 
expressed  it  as  a  gift  to  the  issue,  using  that  word  in  its  technical 
sense,  which  is  contradictory.  Now,  the  word  ''  children  "  has  a 
definite  technical  meaning,  and  a  definite  popular  meaning,  which 
is  the  same  as  the  technical  meaning,  and  invariable;  but  the 
popular  use  of  the  word  *'  issue  "  is  very  loose,  and  it  may  mean 
either  issue  generally,  or  children.  Since  one  of  these  words  must 
bind  the  other,  it  is  clear  the  vague  and  variable  word  mast  yield 
to  the  certain  and  fixed  one.  Nor  is  the  circumstance,  that  this 
variable  word  is  used  in  the  next  clause,  in  its  general  sense,  a 
ground  for  rejecting  this  interpretation.  It  is  well  known,  that, 
in  different  parts  of  a  will,  the  same  word  may  have  different 
meanings;  for  instance,  with  reference  to  real  and  to  personal 
property. 
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CampbeUy  for  the  grandchildren,  contrd : 

This  is  a  distinct  gift  to  the  issue  of  the  testator's  daughter,  subject 
to  the  contingency  of  there  being  children  of  her,  who  should  survive 
her.  The  objection  that  this  is  an  arbitrary  contingency  cannot 
avail ;  it  is  indicated  by  the  clear  import  of  the  words ;  and  by  this 
construction,  and  by  no  other,  can  full  effect  be  given  to  every  word 
of  the  will.  The  cases  of  such  arbitrary  contingencies  are  numerous : 
see  Powis  v.  Burdett  (i) ;  Howgrave  v.  Cartier{2).  The  other  con- 
struction would  not  only  change  the  meaning  of  the  word  **  issue  " 
from  its  ordinary  import,  without  any  necessity,  but  would  make  it 
bear  two  different  meanings  in  the  same  clause.  In  the  gift  over  to  the 
children  and  issue  of  the  testator's  brothers  and  sisters,  he  shows 
that  he  perfectly  understands  the  distinctive  import  of  the  two  words. 

Moore,  in  reply : 

The  last  remark  on  the  other  side  is  not  applicable;  the  gift 
over  is  to  the  children  of  the  testator's  brothers  and  sisters  in  the 
first  instance,  just  as  we  contend  that  the  primary  gift  is  to  the 
children  of  the  daughter. 

Lord  Lanodale,  M.  B.  : 

It  is  clear  that  the  testator  has  not  used  the  word  ''  issue  "  in  a 
strict  and  technical  sense.  The  will  is  undoubtedly  expressed  with 
great  incorrectness,  and  there  is  difficulty  in  its  construction,  but 
looking  at  the  whole  clause,  together  with  the  other  words  in  the 
will,  I  think  that  the  true  construction  of  the  gift  is,  that  it  is  a 
gift  to  the  children  of  the  daughter  living  at  the  daughter's  death, 
and  the  issue  of  those  who  died  before  him;  consequently,  the 
grandchildren,  living  their  parents,  are  excluded.  The  fund  must 
be  divided  among  the  daughter's  children  in  four  equal  shares. 


COUKTHOaPE 
V, 

Wood. 


REEVES  V.  TEMPLAR. 

(2  Jurist,  137—138.) 

It  is  not  libellous  to  write  of  an  attorney,  that  lie  did  not  present  his 
bill  for  fifteen  years,  and  having  made  his  client's  will,  presented  his  bill 
after  his  client's  death  to  his  representatives :  Per  Curiam,  dub.  Parke,  B. 
The  statute  32  Geo.  III.  c.  60,  has  not  taken  from  the  Ck>urt  the  power  of 
pronoimcing  a  paper  to  be  a  libel,  when  it  is  such  on  the  face  of  it. 

Libel  on  the  plaintiff,  in  a  letter  containing  inter  alia  these 
words :  ''  I  will  give  you  an  anecdote  of  Mr.  Beeves,  as  told  to  me. 
(1)  7  B.  E.  259  (9  Yes.  428).  (2)  13  E.  E.  142  (3  V.  &  B.  79). 
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Exchequer, 
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C.B., 
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BOLLAND,  B., 
GUBNEY,  B. 
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Reeves  Mr.  L.  W.,  who  was  always  considered  an  opulent  farmer,  and  who 
Templar,  thought  himself  that  he  was  such,  sent  for  Mr.  B.  to  make  his  will, 
which  he  did,  and  bequeathed  to  his  wife  and  family  the  sum  of 
7,500/.  B.  attended  the  opening  of  the  will.  The  family  seemed 
well  pleased  with  their  father  for  having  provided  for  them ;  when 
lo!  and  behold!  now  comes  the  tale:  Mr.  B.  produces  a  bill  for 

[  •138  ]  7,500Z.  *for  business  done  for  the  last  fifteen  years,  pounces  on  the 
property,  and  possesses  every  shilling  to  this  day ;  so  the  story  has 
been  told  me.  I  fear  your  bill  will  go  into  Mr.  B.'s  pocket,  not  into 
yours.  This  is  the  best  advice  I  can  give  you — your  own  discretion 
must  guide  you."    General  demurrer  and  joinder. 

Cowling f  for  plaintiff,  was  called  on  to  begin : 

The  defendant  has  taken  the  wrong  course;  he  should  have 
traversed,  not  demurred.  This  letter  is  evidence  for  the  jury,  and 
before  the  question  of  libel  can  arise,  their  opinion  should  be  taken 
as  to  the  malicious  intent  and  meaning  of  the  paper.  It  is  not 
slanderous,  for  instance,  to  say  of  a  man,  ''he  has  robbed  me," 
for  the  word  ''  robbed  "  is  ambiguous:  see  also  the  recent  case  of 
Empson  v.  Fairford(i).  But  even  looking  at  the  facts,  this  letter 
is  libellous.  It  imputes  to  the  plaintiff  the  having  delivered  a  long 
bill,  containing  something  improper  in  it.  The  defendant  wrote 
this  letter  in  January  last,  but  did  not  send  it  for  some  months ; 
this  shows  that  he  thought  there  was  something  wrong  in  it,  which 
also  appears  from  his  using  the  words,  ''as  told  to  me."  The 
meaning  of  the  letter  is,  that  L.  W.  would  have  been  an  opulent 
man  were  it  not  for  this  bill.  He  says,  I  will  caution  you  against  R., 
who  ruined  an  opulent  farmer  by  bringing  in  a  bill  for  fifteen  years' 
work.  No  attorney  has  a  right  to  bring  in  a  bill  for  more  than 
six  years.  In  the  case  of  Digby  v.  Thompson  (2),  and  Fisher  v. 
Clements  (d),  it  appears,  that  where  there  is  no  distinct  charge 
made,  but  merely  an  innuendo,  that  it  is  not  necessary  that  the 
defendant  should  draw  the  libellous  inference.  All  that  is  required 
is,  to  put  the  Court  in  the  same  position  as  a  jury,  viz.  to  call  on 
them  to  say,  whether  the  writing  is  a  libel  or  not :  see  also  Stark, 
on  Lib.  428. 

(Lord  Abinger,  G.  B.  :  If  it  is  a  libel  as  read,  no  innuendo 
is  wanting. 

(1)  7  N.  T.  E.  10,  Hil.    1837  ;    1      1  N.  &  M.  485). 

Jurist,  20,  S.  C,  (3)  34  R.  E.  495  (10  B.  &  C.  472  ; 

(2)  38  E.  E.  378  (4  B.  &  Ad.  821 ;      5  Man.  &  Ey.  730). 
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Parke,  B.  :   It  is  meant  to  be  inferred,  that  the  attorney  waits       Rbbves 
fifteen  years  without  delivering  his  bill;   that  is  what  the  libel     Tkmplab. 
imputes.     The  bill  extends  to  the  amount  of  his  property ;  there- 
fore, if  the  attorney  had  delivered  his  bill  the  testator  would  not 
have  thought  himself  a  rich  man. 

Lord  Abinger,  C.  B.  :  It  is  only  by  inference  that  you  conclude 
that  this  bill  was  not  delivered  in  the  testator's  lifetime.  I 
do  not  see  the  difiference  whether  the  bill  were  for  7,500Z.  or  70/. 
Suppose  the  general  issue  had  been  pleaded  and  a  verdict  had 
for  the  plaintiff,  could  the  defendant  have  succeeded  on  arrest 
of  judgment?) 

This  is  not  like  the  case  where  the  declaration  omits  the  words  of 
and  concerning  the  plaintiff.  If  the  defendant  had  not  intended 
that  the  words  should  so  apply,  he  should  have  gone  to  the  jury  on 
that  question. 

Bere,  contra  : 

It  does  not  appear  on  the  face  of  this  that  the  will  was  made 
before  the  bill  was  delivered,  for  the  letter  only  says  that  the 
plaintiff  had  been  engaged  for  fifteen  years  as  the  professional 
adviser  of  L.  W.,  and  it  does  not  appear  when  the  will  was  made. 
When  an  expression  is  ambiguous  on  the  face  of  it,  on  demurrer  it 
must  be  taken  against  the  party  using  it.  It  is  no  imputation  on 
an  attorney  to  say,  that  he  did  not  send  in  his  bill  for  fifteen  years. 
The  Statute  of  Limitations  dates,  not  from  the  retainer  of  the 
attorney,  but  from  the  conclusion  of  his  services ;  and  if  this  were 
a  Chancery  suit  continually  going  on,  not  only  was  the  plaintiff 
justifiable  in  not  delivering  his  bill,  but  he  might  have  found  con- 
siderable difficulty  in  sustaining  the  demand  for  its  amount.  An 
attorney  may  refuse  to  go  on  with  a  suit  unless  money  is  advanced 
to  him ;  but  he  can  bring  no  action  till  the  suit  is  ended.  The 
plaintiff  should,  therefore,  have  averred  some  improper  meaniag  on 
the  part  of  the  defendant,  as  there  is  one  construction  of  the  letter 
by  which  the  attorney  may  be  considered  as  having  acted  properly. 
This  letter  may  certainly  be  a  libel  on  L.  W.,  as  asserting  that  he 
died  leaving  his  family  under  the  false  impression  that  he  was  about 
to  die  rich.  But  it  only  seems,  in  truth,  an  anecdote  told  to  advise 
the  parties  not  to  embark  in  litigation,  as  the  attorney  would  be  the 
only  person  benefited  thereby.  It  is  not  surely  libellous  to  say  of 
an  attorney,  that  he  brought  an  action  for  his  costs;   and  it  is 
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Rkbvbs  besides  unfair  that  this  letter  should  ever  have  been  shown  at  all. 
Tbmplar.  The  cases  cited  are  not  in  point:  in  Dighy  v.  Thompson^  it  was 
insinuated  that  the  plaintifif  was  a  gamester  ;  now  that  is  certainly 
a  libel,  as  it  exposes  him  to  contempt  and  penalties.  Here  is  no 
innuendo  of  special  damage,  as  that  Mr.  B.,  to  whom  the  letter  was 
written,  refused  to  employ  the  plaintiff.  It  is  said  that  the  amount 
of  the  bill,  viz.  7,500Z.,  is  extravagant.  But  that  is  not  at  all 
monstrous  when  extending  over  a  period  of  fifteen  years.  Another 
point  urged  is,  that  we  ought  not  to  have  demurred.  I  reply  that 
we  are  to  consider  this  as  we  would  a  motion  in  arrest  of  judgment, 
and  therefore  the  question  is,  do  these  words  on  the  face  of  them 
contain  anything  libellous  ? 

LoBD  Abinger,  G.  B.  : 

The  argument,  that  the  defendant  in  this  case  should  not  have 
demurred,  is  founded  on  misconception  of  the  82  Geo.  III.  c.  60, 
commonly  called  Mr.  Fox's  Act.  Before  that  statute  a  practice  had 
arisen,  of  considering  that  the  question  libel  or  no  libel  was  always 
for  the  Court,  independent  of  the  intention  and  meaning  of  the 
party  publishing.  That  statute  corrected  the  error ;  and  now,  if 
the  intention  does  not  appear  in  the  body  of  the  libel,  a  variety  of 
circumstances  are  to  be  left  to  the  jury  from  whence  to  infer  it ; 
but  it  was  never  intended  to  take  from  the  Court  the  power  of 
deciding  whether  certain  words  are  per  se  libellous  or  not.  In  order 
for  them  to  do  so,  the  libel  must  appear  plainly  from  the  matter 
stated ;  if  ambiguous,  it  is  to  be  construed  mitiori  sensu,  and  if  a 
word  be  susceptible  of  several  meanings,  and  the  plaintiff  under- 
stands it  to  convey  a  libellous  one,  he  should  aver  it,  and  if  a  jury 
find  it  so,  the  Court  will  deal  with  it  accordingly.  Suppose  a  libel 
were  written  in  a  foreign  language — the  Court  cannot  judge  of  that ; 
but  if  the  translation  appear  libellous,  it  will  pronounce  judgment, 
although,  if  the  matter  were  sent  to  a  jury,  they  might  find,  by 
their  verdict,  the  translation  to  be  wrong.  Wherever,  therefore, 
there  is  a  demurrer  in  a  case  of  this  kind,  it  should  always  appear 
that  the  writing  is  a  libel  on  the  face  of  it.  Is  this  letter,  then, 
such  a  libel  ?  The  very  circumstances  which  are  ingeniously  adduced 
to  show  that  it  may  be  a  libel,  are  only  inferences  which  are 
not  alleged  in  the  declaration.  We  are  not  to  imagine  everything 
that  may  or  may  not  be  true  in  order  to  make  it  a  libel.  The 
plaintiff,  it  seems,  had  not  delivered  his  bill  for  fifteen  years,  and 
that  is  imputed  to  him  as  professional  neglect,  as  keeping  his  bill 
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too  long  in  petto.  That  is  a  mere  ingenious  inference ;  besides,  it  Reeves 
is  a  complete  answer  to  this  part  of  the  case,  that,  for  all  that  templar. 
appears,  the  whole  of  the  business  might  have  been  done  after 
making  the  will.  Suppose  the  amount  of  the  bill  were  701.  or  700Z. 
instead  of  7,500Z.,  it  would  make  no  difference;  the  family  of  the 
testator  might  be  surprised  at  its  amount,  and  yet  it  be  a  just  one, 
and  the  whole  objection  against  it  be  its  magnitude.  Besides,  bills 
of  this  kind  often  arise  from  long  protracted  suits,  so  that  I  do  not 
think  this  letter  is  libellous,  or  contains  any  imputation. 

Pabee,  B.  : 

I  am  not  entirely  satisfied  that  this  is  not  a  libel.  I  have  very 
considerable  doubts  on  the  subject ;  but  if  my  Lord  and  the  Court 
pronounce  it  not  to  be  so,  I  shall  not  dissent.  The  rule  to  be 
applied  here  is,  should  we  be  in  a  condition  to  arrest  the  judgment 
if  a  verdict  had  been  had  ?  There  is  the  doubt.  It  is  understood 
that  we  are  to  read  this  paper  as  an  ordinary  man  would  read  it ; 
and  in  doing  so  I  think  an  imputation  is  cast  on  the  plaintiff,  of 
keeping  back  his  bill,  and  bringing  it  forward  after  the  death  of  the 
testator.  If  that  was  meant,  I  think  it  would  be  a  reflection  on  his 
professional  character,  and  I  certainly  feel  a  doubt  whether  any 
person  reading  this  letter  would  not  form  an  unfavourable  opinion 
of  that  character,  and  consider  it  as  imputing  to  the  plaintiff 
negligence  at  least,  if  not  dishonesty. 

BOLLAND,  B. : 

This  letter  only  holds  out  the  danger  of  going  to  law,  and  then 
gives  an  anecdote  of  what  took  place,  viz.  that  a  farmer  thought 
himself  an  opulent  man  when  he  was  not  in  reality  such,  and  the 
danger  pointed  out  is,  that  all  the  money  will  go  into  the  pocket  of 
the  attorney. 

.  GURNBY,  B. : 

These  words  taken  one  way  import  a  libel,  but  the  defendant 
shows  that  in  another  sense  they  do  not  do  so.  Many  instances 
occur  where  testators,  from  not  taking  a  correct  view  of  the  state  of 
their  own  affairs,  have  bequeathed  considerable  property  to  which 
they  were  not  entitled. 

Judgment  for  defendant 
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REX  V.  The  WEST  RIDING  of  YORKSHIRE. 

(2  Jurist,  263—264.) 

Where  a  recognizance  to  keep  the  peace,  taken  before  two  justices,  was 
forfeited  by  a  conyiction  for  an  assault,  and  the  Quarter  Sessions,  on  proof 
of  the  record  of  conyiction,  ordered  the  recognizance  to  be  estreated :  Held, 
that  they  had  no  authority  to  make  such  an  order,  and  that  the  proper  course 
of  proceeding  was  by  scire  fada%  on  the  recognizance.  A  certiorari  was 
granted  to  bring  up  the  order,  recognizance,  and  conviction. 

Db.  Thornton  had  been  bound  in  recognizances  to  keep  the 
peace  for  two  years.  Subsequently,  and  within  that  period,  he 
was  summoned  by  his  groom  before  the  Petty  Sessions,  on  the 
11th  July,  for  an  assault  upon  him,  and  convicted  in  the  penalty 
of  51.  He  was  then  informed  by  one  of  the  magistrates,  that  his 
recognizances  would  be  ordered  to  be  estreated  at  the  next  Quarter 
Sessions.  The  conviction  was  recorded  at  the  October  Sessions, 
and  an  order  was  made  to  the  clerk  of  the  peace  to  estreat  the 
recognizances,  which  was  accordingly  done.  A  rule  had  been 
obtained,  calling  on  the  justices  to  show  cause  why  a  certiorari 
should  not  issue  to  remove  into  this  Court  the  recognizances,  the 
conviction,  and  the  order  of  Sessions  for  estreating  them. 

The  Attorney-General,  and  Sir  Gregory  Lemn,  showed  cause  : 

It  is  difficult  to  understand  the  foundation  of  this  motion.  If 
the  Sessions  had  no  jurisdiction  to  order  the  recognizances  to  be 
estreated,  the  whole  proceeding  is  a  nullity.  The  affidavit  on 
which  the  rule  was  obtained  verifies  the  recognizances.  The  con- 
viction is  perfectly  legal.  It  was  duly  recorded,  and  no  appeal 
was  entered  at  the  Sessions.  The  defendant  himself  does  not 
contest  the  validity  of  the  conviction.  It  is  clear  that  he  has 
mistaken  his  remedy,  which  is  not  by  certiorari.  A  question  has 
arisen,  whether,  under  the  3  Geo.  IV.  c.  46  and  4  Geo.  IV.  c.  87, 
the  Court  of  Exchequer  is  ousted  of  its  jurisdiction.  Ex  parte 
Jonathan  Pellow  (i)  determines,  that  the  Court  of  Exchequer 
has  jurisdiction  where  forfeited  recognizances  have  actually  been 
estreated  into  it.  The  judgment  of  Mr.  Baron  Hullock,  Rex  v. 
Hankins  (2),  is  to  the  same  effect.  The  estreat  is  only  a  copy  of  the 
recognizance.  In  the  present  case  the  Sessions  have  merely  ordered 
such  copy  to  be  made ;  they  have  not  sent  it  into  the  Exchequer. 
The  justice^  have  done  no  more  than  was  done  n  Haynes  v.  Hay- 
ton  (3).    It  was  there  determined,  that  they  were  empowered  by  the 

(1)  28  B.  B.  683  (M'Glel.  111).  (3)  31  B.  B.  205  (7  B.  &  0.  293). 

(2)  M*CleL  &  You.  27. 
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8  Geo.  IV.  c.  46,  to  discharge  a  forfeited  recognizance  where  a         Rkx 

party  had  been  committed  to  gaol,  or  had  given  security  to  appear    thb  west 

at  the  Sessions.     Here  they  have  estreated  the  recognizance.     It    yorkshiee. 

is  clear  no  order  of  Sessions  was  required  to  authorize  the  clerk  of 

the  peace  to  put  this  forfeiture  upon  the  roll.    For,  by  the  second 

section  of  3  Geo.  IV.  c.  46,  all  forfeited  recognizances  are  required 

to  be  certified  by  the  justice  or  justices  of  the  peace  by  or  before 

whom  they  are  forfeited,  to  the  clerk  of  the  peace  of  the  county, 

and  the  clerk  of  the  peace  is  to  copy  such  forfeited  recognizances 

on  a  roll,  and  within  twenty-one  days  after  the  adjournment  of  the 

Court,  send  a  copy  of  such  roll,  with  a  writ  of  distringas  and  capias^ 

or  fieri  facias  and  capias^  to  the  sheriff  of  the  county.     In  the 

present  case  the  recognizance  and  conviction  were  on  the  files  of 

the  Court ;  it  was  therefore  the  duty  of  the  clerk  to  place  them 

upon  the  roll.     The  order  to  estreat  them  is  at  most  a  nullity. 

There  is  no  foundation  for  the   present  rule ;    if,   indeed,  the 

Sessions  had  exceeded  their  jurisdiction,  or  the  order  had  been 

illegal,  it  might  have  been  removed;  but  if  it  is  unnecessary,  it 

is  at  least  innocuous,  and  if  the  defendant  thinks  he  has  been 

improperly  convicted,  he  may  appeal  to  the  Sessions,  and  they 

are  at  liberty  to  discharge  his  recognizances. 

CressweU  and  J.  S.  Worthy ^  contra : 

This  rule  must  be  made  absolute.  The  object  of  moving  for  the 
recognizances,  conviction,  and  order,  was,  that  the  Court  might 
determine  upon  a  view  of  the  whole  proceedings,  whether  this 
motion  could  be  supported  or  not.  In  the  present  case,  the  proper 
course  was  by  scire  facias.  The  facts  were  these :  The  recogni- 
zances were  entered  into  before  two  magistrates  ;  they  then  became 
forfeited  for  something  done  out  of  the  Court  of  Quarter  Sessions. 
Consequently,  the  justices  at  Sessions  had  no  authority  to  order 
them  to  be  estreated.  Rex  v.  William  Cossins  and  others  (i)  is 
expressly  in  point.  An  estreat  was  there  made  from  the  Quarter 
Sessions,  and  it  appeared  by  the  estreat,  that  William  Cossins  was 
bound  at  the  Quarter  Sessions  to  appear  at  the  following  Sessions, 
*'  and  in  the  meantime  to  be  of  good  behaviour."  The  estreat 
then  went  on  thus :  '*  And  it  being  proved  here  this  day  in  open 
Court,  upon  the  oath  of  two  witnesses,  that  since  the  last  general 
Quarter  Sessions  of  the  peace,  held  for  the  said  Biding,  the 
said  William   Cossins  has  been  guilty  of  misbehaviour. — lOOL 

(1)  Parker,  54. 
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Rbx  Mr.  Perrott  moved  to  discharge  the  estreat,  as  illegally  made,  upon 
The  West  proof  by  two  witnesses,  that  Cossins  had  misbehaved,  and  insisted 
that  the  Sessions,  in  a  summary  way,  could  not  try  the  fact  of 
misbehaviour  committed  out  of  Court ;  but  the  recognizance  ought 
to  have  been  removed  into  this  Court,  and  a  scire  facias  sued  out, 
and  a  breach  assigned,  which  Cossins  and  his  pledges  might 
controvert,  by  pleading  to  the  scire  facias.  The  Court  held  the 
application  by  motion  to  be  proper,  and  discharged  the  estreat 
as  illegally  made.  Where  the  recognizance  is  for  something  to  be 
done  at  the  Sessions,  there  it  may  be  estreated.  And  that  was  the 
case  in  Haynes  v.  Hay  ton  (i).  The  party  was  bound  by  his  recog- 
[  *254  ]  nizances  to  appear  at  the  Sessions,  and  when  he  ^failed  to  appear, 
his  recognizances  were  forfeited,  and  properly  estreated  by  the 
Sessions ;  but  here  the  act  by  which  the  recognizances  were  for- 
feited was  committed  out  of  Court,  and,  therefore,  the  Sessions 
were  not  justified  in  receiving  evidence  of  that  fact,  and  estreating 
the  recognizances.  The  proper  course  in  the  present  case  was,  by 
scire  facias,  a  mode  which  was  adopted  in  Rex  v.  Heyward  and  two 
others,  his  sureties  (2).  That  was  a  scire  facias  upon  a  recognizance 
for  good  behaviour.  Four  breaches  were  assigned,  to  which  the 
defendant  pleaded  not  guilty.  A  trial  at*  Bar  was  had,  and  the 
jury  found  the  defendant  not  guilty.  The  statute  cited  by  the 
Attomey-Oeneral  has  no  application  whatever  to  the  present  case ; 
that  Act  empowers  the  clerk  of  the  peace  to  place  forfeited  recog- 
nizances upon  his  list,  but  gives  him  no  authority  to  determine 
what  recognizances  are  forfeited.  The  distinction  is  between  recog- 
nizances forfeited  for  acts  done  at  Sessions  and  acts  done  out  of 
Sessions.  If,  for  instance,  a  party  is  bound  to  appear  before  the 
justices  at  Quarter  Sessions,  and  makes  default,  that  Court  may 
cause  a  writ  to  be  directed  to  the  sheriff,  who  may  seize  his  goods 
or  apprehend  his  person.  ^  But  if  he  be  bound  in  recognizances  of 
good  behaviour,  no  proceedings  can  be  taken  against  him  except  by 
scire  facias.  When  this  writ  issues,  the  defendant  may  plead  to 
it,  and  a  trial  takes  place.  This  course  was  pursued  in  Hutchins  v. 
Perian  (3).  Scire  facias  upon  a  recognizance  for  breaking  the  peace 
— **The  defendant  was  bound  to  keep  the  peace — ^he  breaks  it; 
upon  this  the  plaintiff  sues  a  scire  facias  upon  this  recognizance 
out  of  the  office  of  B.  B.  Upon  a  trial,  a  verdict  was  given  against 
the  defendant.'*     See  Bac.  Abr.  tit.  "  Scire  facias."     So,  in  Rex  v. 

(1)  31  B.  B.  205  (7  B.  &  C.  293).  (3)  Bulst.  3rd  Part,  220. 

(2)  Cro.  Oar.  490. 
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Hey  ward  and  two  others,  his  sureties  (i),  there  was  a  scire  facias         Rex 
upon  a  recognizance  of  good  behaviour,  and  breaches  were  assigned,     tbb  West 
In  RoUe's  Abridgment,  900,  Mich.  Term,  B.  R.  Perrowe's  case,  it  is    yoSibe. 
said,  ''  If  a  man  is  bound  in  recognizance  to  the  King  on  condition 
of  good  behaviour,  he  cannot  be  indicted  for  breach  of  good  behaviour, 
on  the  ground  of  the  recognizance  being  forfeited,  without  a  scire 
facias ;  for,  if  a  scire  facias  had  been  brought,  he  might  have  pleaded 
something  in  his  discharge."     ''  Also,  it  is  said,  that  the  Sessions 
cannot  proceed  otherwise  against  a  party,  or  his  sureties,  for  any 
forfeiture  of  his  recognizance,  but  only  by  removing  it  into  one  of 
the  Courts  of  Westminster  Hall,  which  shall  proceed  thereon  by 
scire  facias  "  :  Hawk.  Pleas  of  the  Crown,  book  1,  ch.  60,  sect.  18. 

(Patteson,  J. :  If  the  Sessions  had  no  power  to  estreat  recog- 
nizances before  the  stat.  8  Geo.  lY.  c.  46,  what  authority  to  estreat 
has  that  Act  conferred  upon  them  ?) 

That  Act  gives  them  power  to  declare  recognizances  forfeited  for 
acts  done  in  the  Court  of  Quarter  Sessions ;  as,  for  instance,  for 
non-appearance,  and  it  authorizes  them  to  mitigate  the  penalties 
either  of  imprisonment  or  fine,  when  those  penalties  have  resulted 
from  the  recognizances  being  legally  forfeited  at  the  Sessions. 
Previous  to  this  Act,  the  Quarter  Sessions  had  no  authority 
whatever  to  declare  recognizances  forfeited. 

(Patteson,  J. :  Your  argument  is,  that  if  this  Court  binds  a  man 
to  keep  the  peace,  we  have  no  authority  to  receive  evidence  of  his 
having  broken  it,  and  to  declare  his  recognizances  forfeited  without 
a  scire  facias,) 

That  is  precisely  the  argument.  If  the  act  of  declaring  the 
recognizances  forfeited  were  a  nullity,  this  Court  would  not  inter- 
fere ;  but  where  that  is  to  be  followed  up  by  serious  consequences, 
parties  are  entitled  to  the  protection  of  the  Court. 


Lord  Dbnman,  Ch.  J. : 

We  must  look  at  the  Act  of  Parliament. 


Cur.  adv.  vult. 


On   a   subsequent   day   (Nov.   22),  Lord   Denman    delivered  the 
judgment  of  the  Court  : 

This  was  an  application  for  a  certiorari  to  the  justices  of  the 
West  Riding  of  Yorkshire,  to  remove  an  order  of  Sessions,  whereby 

(1)  Cro.  Car.  490. 
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Bvx  the  recognizances  of  one  Dr.  Thornton  were  estreated  into  the 
The  Wjcst  Exchequer.  The  facts  were  these:  Dr.  Thornton  had  entered 
Yo^HiBK,  "^*^  recognizances  of  good  behaviour  before  one  justice,  which 
recognizances  afterwards  became  forfeited  by  a  conviction  for 
assaulting  his  servant,  when  he  paid  the  penalty  of  5L  At  the 
Easter  Sessions  application  was  made  to  estreat  the  recognizances 
on  proof  of  the  record  of  conviction,  which  was  accordingly  done. 
We  must  assume  that  the  recognizances  were  actually  estreated, 
because  Dr.  Thornton  says,  he  believes  they  were,  and  that  fact  is 
not  denied  by  the  other  side.  It  is  said  that  the  act  of  the  Sessions 
is  a  mere  nullity,  and  therefore  harmless,  but  we  are  inclined 
to  think  that  a  real  grievance  has  been  sustained,  and  that 
the  party  injured  is  justified  in  making  this  application.  The 
8  Geo.  lY.  c.  46,  repeals  so  much  of  the  22  &  28  Gar.  II.  c.  22,  as 
relates  to  forfeited  recognizances,  and  substitutes  other  provisions 
in 'lieu  thereof.  By  the  2nd  section  all  recognizances  forfeited 
before  justices  of  the  peace  are  to  be  certified  by  them  to  the  clerk 
of  the  peace,  who  is  to  copy  them  on  a  roll,  and  transmit  to  the 
sheriff  of  the  county  a  copy  of  such  roll,  together  with  writs  of 
distringas  or  capias,  or  Jieri  facias  and  capias,  which  are  to  be  an 
authority  to  such  sheriff  to  seize  the  goods  or  persons  of  the  parties 
named  therein.  It  appears,  therefore,  that  in  these  cases  the 
Court  of  Exchequer  has  no  jurisdiction :  Rex  v.  Hankins.  The 
power  of  the  Sessions  to  make  this  order  ought  to  have  been  shown 
affirmatively,  but  instead  of  this  we  are  merely  referred  to  the  stat. 
46  Geo.  lY.,  and  the  case  of  Haynes  v.  Hayton,  Now,  the  5th  section 
of  that  Act  merely  shows,  that  the  Court  of  Quarter  Sessions  have 
power  to  discharge  a  forfeited  recognizance  in  two  cases;  first, 
where  a  party  has  been  committed  to  gaol ;  secondly,  where  he  has 
given  security  to  appear  at  the  Sessions.  And  the  case  of  Haynes  v. 
Hayton  only  proves,  that  where  money  has  been  actually  paid  to  the 
sheriff,  an  order  is  void  which  mitigates  the  penalty  to  a  smaller  sum. 
Both  the  statute  and  the  case  are  quite  beside  the  present  question, 
which  is,  whether  the  Sessions  have  power  to  estreat  a  forfeited 
recognizance.  No  rule  is  more  inviolate  than  that  a  party  is  not  to 
be  prejudiced  without  being  heard  in  his  defence.  The  conviction 
might  have  been  wrong;  there  might  be  another  person  of  the 
name  of  Thornton ;  and,  at  all  events,  the  party  aggrieved  might 
have  had  some  cause  to  show  against  the  recognizance.  We  have 
referred  to  Bacon's  Abridgment,  tit.  "  Sci.  fa.,"  and  we  there  find  it 
laid  down,  that  if  a  man  be  bound  in  a  recognizance  to  the  King, 
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upon  condition  to  be  of  good  behaviour,  &c.,  he  cannot  be  indicted         Bgx 
for  breach  of  the  good  behaviour,  by  which  he  forfeits  hia  recog-    thb  west 
nizance,  without  a  scire  facias;  for,  if  a  scire  facias  had  been  brought, 
he  might  have  pleaded  some  matter  in  discharge  thereof.    In  the 
present  case,  a  writ  of  scire  facias  should  have  been  sued  out. 
The  certiorari  must  go  as  a  matter  of  course. 

Rtde  absolute  for  a  certiorari. 


JONES   V.    WHYTE.  1838. 

(2  Jurist,  303.)  [  303  ] 

In  an  action  by  an  aBSured  against  a  wrong-doer,  the  latter  cannot  avail 
himself  of  the  damages  recovered  by  the  former  from  the  insurer. 

This  was  an  action  by  the  owner  of  the  ship  Sesostris  against 
the  owner  of  another  ship  called  the  GazeUcy  for  running  down  the 
former.  The  action  had  been  referred,  and  the  arbitrator  had 
directed  a  verdict  to  be  entered  for  the  plaintiff,  subject  to  the 
opinion  of  the  Court  on  a  special  case.  It  appeared,  that,  after 
the  present  action  was  brought,  the  plaintiff  had  recovered,  as  the 
assured,  against  the  underwriters,  the  amount  of  the  damage 
sustained  by  the  running  down  of  his  vessel;  and  the  question 
was,  whether,  in  this  action  against  the  defendant  as  a  wrong 
doer,  he  could  avail  himself  of  the  damages  so  recovered  by  the 
plaintiff,  it  being  found  by  the  special  case  that  the  action  was 
brought  for  the  benefit  of  the  latter. 

WUde,  Serjt.  (with  whom  was  Mai'tin)^  for  the  plaintiff,  con- 
tended that  the  defendant  was  still  liable  to  pay  the  whole  amount 
of  the  damage  done ;  and  that  if  the  plaintiff  recovered,  he  would  only 
be  the  trustee  for  the  underwriter;  he  cited  QodsaU  v.  Boldero(i), 
Irving  v.  Richardson  (2),  BeU  v.  Puller  (a).  Street  v.  Blay  (4),  CuUen 
V.  Butler  (6),  Hunter  v.  King  (6),  and  Bird  v.  Randall  (7). 

Sir  W.  FoUeit  (with  whom  were  Kelly  and  Richards) ^  contra: 

He  contended  that  the  plaintiff  could  not  recover  twice  for  the 
same  cause  of  action,  and  that  the  Court  could  not  take  cognizance 

(1)  9  East,  71.    Overruled  Dalby  v.  (4)  36  R.  R.  626  (2  B.  &  Ad.  456). 
India  and  London  Assur.   Co.  (1854)  (5)  17  R.  R.  400  (5  M.  &  S.  46]  ;  4 
15  C.  B.  65 ;  24  L.  J.  C.  P.  2.  Camp.  289). 

(2)  36  R.  R.  641  (2  B.  &  Ad.  193).  (6)  4  B.  &  Aid.  209. 

(3)  U  R.  R.  574  (2  Taunt.  285;  12         (7)  3  Burr.  1345 ;  1  W.  Bl.  388. 
East,  494,  n.). 
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joKRs       of  the  equitable  rights  of    the   parties ;    he  cited   The  London 
Whytk,       A88U7'ance   Company  v.  Saimbury  (l),  Clark  v.  Blything  (2),  Stanu 
forth  V.  Lyall  (3),  and  Marzetti  v.  WiUianis  (4). 

Wilde^  Serjt.,  in  reply,  was  stopped. 

Per  Curiam  : 

The  present  case  is  decided  by  the  principle  of  Mason  v.  Sains- 
bury  (5),  where  it  was  held  that  an  insurance  office,  that  had  paid 
a  loss  occasioned  by  a  riot,  might  sue  the  hundred  upon  the  Biot 
Act  in  the  name  of  the  insured.  The  only  distinction  between 
that  case  and  the  present  is,  that  here  the  action  is  brought  by 
the  assured,  and  is  stated  to  be  for  his  benefit ;  but  that  is  imma- 
terial, as  equity  will  compel  him  to  compensate  the  underwriter, 
so  that  the  plaintiff  will  not  have  a  double  satisfaction,  as  has 
been  argued  on  the  part  of  the  defendant.  If  that  argument 
were  correct,  the  defendant,  being  a  wrong  doer,  would  have  all 
the  benefit  of  the  insurance  without  paying  for  it. 

Judgment  for  the  plaintiff. 


1838. 
Jyly  24. 

RoVi  Court. 

Lord 

Lakgdalb, 

M.R. 

[663] 


HARPER  V.   M0RLEY(6). 

(2  Jurist,  653—654.) 

Will — Direction  to  set  apart  a  fund  to  produce  a  clear  yearly  sum  of  300/. 
during  the  life  of  A. :  Held,  that  the  legacy  duty  must  be  paid  out  of  the 
residue  of  the  testator's  estate. 

The  testator  in  the  cause,  after  giving  certain  interests  in  a  fund 
of  stock  during  the  life  of  his  wife,  directed  that  his  trustees  should 
stand  possessed  of  the  same  fund  upon  trust,  from  and  after  the 
decease  of  his  wife,  and  during  the  life  of  his  son,  to  set  apart  and 
appropriate  so  much  of  the  said  sum  of  stock  as  would  be  sufficient 
to  produce  the  clear  yearly  sum  of  300Z.  sterling,  which  clear  yearly 
sum  was  directed  to  be  applied  upon  certain  trusts  for  the  benefit 
of  the  testator's  son,  and  the  children  of  that  son. 

Keuyon  Parker^  for  the  wife  and  children,  submitted  to  the 
Court,  that  the  testator  had  given  the  annuity  free  of  legacy  duty, 
and  cited  Gude  v.  Mumford  (7). 


(1)  3  Doug.  245. 

(2)  26  R.  R  334  (2  B.  &  C.  254 ;  3 
Dowl.  &  Ry.  489). 

(3)  33  R.  R.  420  (7  Ring.   169;   4 
M.  &  P.  829). 


(4)  35  R.  R.  329  (I  B.  &  Ad.  415). 

(5)  3  Doug.  61 ;  2  Marsh.  796. 

(6)  In  re  Saunders  [1898]  1  Ch.  17, 
67  L.  J.  Ch.  55,  77  L.  T.  450,  0.  A. 

(7)  47  R.  R.  436  (2  Y.  &  C.  448;. 
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Flather^  for  the  trustees,  contra  : 
The  case  which  has  been  cited  goes  much  further  than  any 
which  has  preceded  it,  and  the  Court  will  consider  how  far  the 
particular  circumstances  of  that  case  might  have  influenced  the 
decision  before  it  deduces  from  it  the  general  proposition  that 
the  word  "  clear  "  is  sufficient  to  exonerate  the  annuity  from  legacy 
duty.  Here  a  fund  is  to  be  set  apart  sufficient  to  produce  the  clear 
yearly  sum,  and  when  that  is  done,  then  the  duty  attaches ;  but 
in  Gude  v.  Mumjord  there  was  no  such  direction,  but  simply  a 
direct  gift  of  the  annuity.  Again,  in  that  case  the  trustees  were 
directed  to  satisfy  the  annuity,  and  also,  "  all  costs,  charges,  and 
expenses  attending  the  raising  and  paying  the  same,"  which  words 
may  have  influenced  the  Court. 

LoBD  Lakqdalb,  M.  B.  : 

It  was  the  intention  of  the  testator  that  his  son,  and  the  children 
of  his  son,  should  have  a  clear  yearly  sum  of  8002.  Now,  that 
could  not  be  unless  the  legacy  duty  was  first  paid,  before  the  fund 
was  set  apart.  Therefore,  if  he  had  any  intention  at  all  respecting 
the  legacy  *duty,  though  it  is  very  probable  that  he  never  thought 
of  it,  he  intended  that  the  legacy  duty  should  be  first  paid.  The 
legacy  duty  must  be  paid  out  of  the  general  instate. 


Harper 

r. 

MOBLET. 


[  •654  ] 


EVANS  V.  GEACH. 

(2  Jurist,  758.) 

Gift  of  income  of  residuary  personalty  to  nephews,  the  capital  to  be  paid 
at  twenty- five,  with  survivorship  and  a  gift  over,  and  direction  to  apply 
out  of  the  pei'sonal  estate,  either  before  investment  or  afterwards,  a 
sufficient  sum,  not  exceeding  the  share  of  each  nephew,  for  his  mainten- 
ance, education,  or  establishing  in  any  profession  or  trade :  Held,  not  to 
justify  an  application  of  capital  for  education. 

The  testator  in  this  cause  gave  and  bequeathed  to  his  executors 
all  his  personal  estate,  in  trust  to  sell  and  dispose  of  and  get  in  the 
same,  and  out  of  the  proceeds  thereof  to  pay  certain  legacies  and 
annuities,  and  subject  thereto  to  pay  the  income  of  the  residue 
half  yearly  to  his  two  nephews,  James  and  Thomas,  in  the  pro- 
portions of  one-third  to  James  and  two-thirds  to  Thomas,  until 
they  should  respectively  attain  the  age  of  twenty-five  years,  when 
the  capital  was  to  be  paid  to  them  in  the  proportions  above- 
mentioned,  with  a  provision  for  survivorship  in  case  of  the  death 


1838. 

RolU  Churt. 

Lord 

Lai^gdale, 

M.R. 

[758] 
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Evans  of  either  of  the  nephews  under  the  age  of  twenty-five,  and  a  gift 
Qeach.  over  in  case  of  the  death  of  the  survivor  under  that  age.  The 
testator  then  directed  that  his  executors  might  use  and  apply  oat 
of  his  personal  estate,  either  before  they  should  have  invested 
the  same  on  security  or  otherwise,  any  sum  for  the  purpose  of 
maintaining,  educating,  setting  up,  or  establishing  in  any  pro- 
fession or  trade,  either  of  his  said  nephews,  so  that  the  amount 
to  be  applied  should  not  exceed  the  amount  to  which  his  said 
nephews  would  be  respectively  entitled  under  his  will.  The 
property  was  very  small,  and  the  executors  applied  a  portion  of 
the  capital  in  the  maintenance  and  education  of  the  infants. 

Kindersley  and  Spurrier^  for  the  executors,  now  asked  that 
so  much  of  the  capital  as  had  been  expended  in  educating  the 
legatees  might  be  allowed  to  the  executors  in  their  accounts. 
A  discretion  was  given  to  the  trustees;  they  were  to  apply  the 
personal  estate,  if  they  thought  fit,  even  before  it  was  invested — 
that  is,  before  it  was  producing  income — which  of  course  could 
only  mean  that  they  might  apply  the  capital :  Pitt  v.  Fellowes  (i), 
Lee  V.  Brmcn  (2),  Walker  v.  Wether eU  (3),  Ex  parte  Chambers  (4). 

Pemberton,  contra  : 

There  is  no  case  in  which  such  an  allowance  has  been  made 
without  authority ;  the  Court  has  refused  to  do  it  even  when  the 
whole  sum  has  been  50Z.,  and  the  child  receiving  parish  allowance. 
Education  stands  on  the  same  footing  as  maintenance. 

Lord  Lanodale,  M.  B.  : 

The  claim  which  is  made  by  the  plaintiff  is  rather  ungracious ; 
it  is  very  possible  that  the  application  which  the  executors  have 
made  of  this  money  was  by  far  the  most  advantageous  that  could 
have  been  made.  But  I  am  boand  to  decide  according  to  the 
practice  of  the  Court.  The  testator  intended  that  the  capital 
should  be  preserved  until  the  nephews  attained  the  age  of  twenty- 
five;  that  was  the  principal  intention.  The  testator  then  has 
provided  that  his  executors  may  use  and  apply  any  sum,  not 
exceeding  the  share  of  each  nephew,  for  his  maintenance,  education, 
and  for  setting  him  up  in  any  profession  or  trade ;  under  which 
authority  the  executors  were  at  liberty  to  apply  the  income  for 

(1)  I  Swanst.  561.  46  E.  R  138  (C.  P.  Coop.  254). 

(2)  4  E.  R  208  (4  VeB.  362,  368).  (4)  1  Buss.  &  My.  577. 

(3)  6  Ves.  475 ;  see  UmbUby  v.  Kirk, 
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maintenance  and  education,  and  the  capital  for  advancement; 
but  not  to  apply  the  capital  for  maintenance  or  education,  which 
are  purposes  for  which  the  income  is  the  proper  fund.  I  must 
so  construe  the  words  of  the  will  as  to  give  a  rational  meaning 
to  them. 


EVAKS 

V. 

Gbaoh. 


PEESCOTT  V.  TYLER. 

(2  Jurist,  870.) 

Equitable  mortgage  by  deposit  of  title-deeds.  The  mortgagor  having 
died  entitled  to  an  equitable  inheritance  only,  and  without  heirs,  a  sale 
ordered,  and  the  Attorney 'Oeiieral  dismissed. 

The  bill  stated,  that  Ellen  Irvine  being  indebted  to  the  plaintiffs, 
deposited  the  title-deeds  of  certain  estates  with  them  for  the 
purpose  of  securing  to  them  the  repayment  of  the  debt;  that 
subsequently  she  became  desirous  of  intermarrying  with  Charles 
Tyler,  and  requested  the  plaintiffs  not  to  call  in  the  money,  which 
they  agreed  to,  upon  having  the  security  of  the  bond  of  Charles 
Tyler  added  to  the  existing  security ;  that  Charles  Tyler  and 
Ellen  Irvine  accordingly  intermarried ;  and  by  settlement  made 
previously  to  the  marriage,  the  said  mortgaged  property  was  con- 
veyed to  a  trustee  and  his  heirs,  upon  trust  for  Ellen  Irvine  during 
her  life,  with  remainder  to  her  right  heirs ;  that  Ellen  Irvine  died 
without  an  heir,  and  that  an  equitable  estate  under  the  settlement 
became  thereupon  vested  in  the  Crown.  The  Attorney-General 
was  made  a  party  to  the  suit,  the  bill  praying  a  foreclosure  or 
sale.  By  the  original  decree,  it  was  referred  to  the  Master,  to 
inquire  whether  Ellen  Irvine  died  without  an  heir  ;  and  he  reported 
that  she  had  left  no  heir.  The  cause  now  came  on  for  further 
directions. 


1838. 

RolU  (hurt. 

Lord 

Langdale, 

M.R. 

[870] 


Pemberton,  for  the  plaintiffs. 

Wray,  for  the  Attorney-Gena-cd,  declined  either  to  make  any 
claim,  or  to  disclaim,  on  behalf  of  the  Crown. 


Lord  Lanodale,  M.  B.,  directed  the  property  comprised  in  the 
security  to  be  sold,  and  the  bill  to  be  dismissed  as  against  the 
A  ttomey-General, 
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i838.  FEOMPTON  V.  TIFFIN. 

Xor.  22. 
(2  Jurist,  986-987.) 

CJuincery.  Magistrates  have  no  power,  under  5  &  6  Will.  IV.  c.  30,  to  cut  down 

Shadwell,  ire^A  which  may  damage  the  highway,  if    planted    for  ornament  and 

V.-L'. 


[986] 


shelter. 


This  was  a  motion  to  dissolve  an  injunction  obtained  in  July, 
to  restrain  the  defendant,  who  is  a  person  acting  under  the  parish 
authorities  of  Hackney,  from  cutting  down  or  from  lopping  or 
pruning  four  trees,  standing  immediately  before  the  house  of  the 
plaintiff,  and  also  from  removing  certain  posts  placed  across  the 
footpath  before  the  plaintiff's  garden.  A  request  was  made  by  the 
parish  authorities,  that  the  trees  might  be  lopped  and  pruned,  since 
they  extended  28  feet  over  the  road,  (which  was  altogether  but  25 
feet),  and  thereby  had  the  effect  of  damaging  the  road  by  damp. 
This  request  Mr.  Frompton  refused  to  accede  to,  upon  which  an 
order  was  obtained  for  its  being  done  from  a  magistrate,  under 
the  65th  section  of  an  Act  5  &  6  Will.  IV.  c.  50,  which  is  to  this 
effect :  ''  That  if  the  surveyor  shall  think  that  any  carriage-way  or 
cart- way  is  prejudiced  by  the  shade  of  any  hedges,  or  by  any  trees, 
(except  those  trees  planted  for  ornament,  or  for  shelter  to  any 
hop-ground,  house,  building,  or  court-yard  of  the  owner  thereof) 
growing  in  or  near  such  fences,  and  that  the  sun  and  wind  are 
excluded  from  such  highway  to  the  damage  thereof,  or  if  any 
destruction  is  caused  to  any  carriage  or  cart-way  by  any  hedge 
or  tree,  it  shall  be  lawful  for  any  one  justice  of  the  peace,  on  the 
application  of  the  said  surveyor,  to  summon  the  owner  of  the 
land  on  which  such  hedges  or  trees  are  growing  next  adjoining  to 
such  carriage-way  or  cart-way,  to  appear  before  the  justices  at 
a  special  Sessions  for  the  highway,  to  show  cause  why  the  said 
[  ♦987  ]  hedges  are  not  cut  or  pruned.*'  And  the  *question  as  to  such 
pruning  of  trees  shall  be  determmed  at  the  discretion  of  such 
justices,  and  such  order  to  be  complied  with  within  ten  days,  and 
if  not  jBomplied  with,  then  the  surveyor  to  have  power  to  carry 
it  into  effect.  By  the  105th  section  of  the  Act,  an  appeal  is  allowed 
to  the  justices  at  the  next  Quarter  Sessions.  Upon  the  refusal  of 
Mr.  Frompton  to  obey  the  order  of  the  magistrate,  a  threat  was 
stated  to  have  been  held  out,  that  the  trees  should  be  cut  down ; 
upon  this  the  injunction  was  obtained  to  prevent  the  trees  being 
damaged  until  the  decision  of  the  magistrates  should  be  known, 
upon  appeal  at  the  Quarter  Sessions. 


VOL.  XLIX.] 


1888.     CH.    2  JUR.  987. 


781 


The  Vicb-Chancbllor  : 

I  think  that  the  right  of  cutting  down  and  pruning  trees  given 
to  the  magistrates  depends  only  on  the  65th  section  of  the  Act, 
which  authorizes  the  lopping  and  pruning  of  such  as  are  not 
within  the  exceptions.  As  I  understand  it,  the  magistrates  are 
not  authorized  to  cut  down  or  lop  any  trees  planted  for  ornament 
or  shelter  to  any  house.  Now,  from  these  affidavits  it  is  reasonable 
to  infer  that  they  were  planted  for  ornament  and  shelter.  This 
Court  will  never  permit  a  thing  which  is  a  subject  of  dispute  to  be 
injured ;  and,  therefore,  I  think  the  plaintiff  was  quite  right  in 
coming  here  for  an  injunction  to  restrain  these  people,  who  fancied 
they  had  a  legal  right,  from  cutting  down  the  trees.  If  there  had 
been  no  intention  expressed  to  the  plaintiff,  of  cutting  them  down,  as 
stated  in  one  of  the  affidavits,  he  would  not  have  come  to  the  Court 
for  an  injunction.  If  there  are  any  Acts,  giving  power  to  surveyors 
or  others  to  have  trees  lopped  in  case  of  any  damage  to  the  high- 
ways, it  is  a  different  question,  but  as  far  as  regards  the  66th 
section  of  this  Act,  I  think  that  these  trees,  having  been  planted 
for  ornament  and  shelter,  come  within  the  exceptions  to  the  Act ; 
but  there  is  nothing  to  prevent  an  application  to  the  magistrates 
at  Quarter  Sessions,  and  when  their  order  is  obtained,  then  you  can 
apply  to  the  Court  to  remove  this  injunction. 

Jacob  and  Parker ^  for  the  motion. 

Knight  and  Williamson,  contra. 


Fbompton 

r. 

Tiffin. 


ADAMS   V.    LAMBEKT. 

(2  Jurist,  1078—1079.) 

Catching  conditions  of  sale — Purchaser  discharged  from  his  piu-chase 
therefore. 

This  was  a  creditor's  suit,  and  came  on  upon  exceptions  to  the 
Master's  report.  The  estates  were  directed  to  be  sold,  one  of  which 
was  a  leasehold  messuage  or  tenement  near  Yauxhall.  The  pro- 
perty was  put  up  for  sale  under  the  decree  on  the  Ist  August, 
1886.  In  the  conditions  of  sale  the  premises  were  described  as 
leasehold  for  a  term  of  sixty-nine  years  wanting  ten  days,  from  the 
29th  September,  1801,  subject  to  a  ground-rent  of  41.  10«.,  clear 
of  taxes,  and  lessee  to  insure  at  8002.  at  least.  The  third  condition 
was,  that  the  vendors,  at  their  own  expense,  should  deliver  within 


1838. 
Nov.  24. 
Dee,  6. 

Clianeery, 
Lord 

COTTENHAM, 
L.C. 

[  1078  ] 


782  1838.    CH.     2  JUR.  1078—1079.  [b.r. 

Adams  foarteen  days  an  abstract  of  the  title  to  the  purchaser,  showing  a 
Lambert,  lease  of  the  leasehold  premises  for  the  term  and  at  the  rent  men- 
tioned in  the  particulars,  and  the  assignments  thereof.  The 
purchaser  not  to  look  into  the  title  of  the  ground  landlord,  nor  to 
require  any  other  indemnity  beyond  that  of  the  vendor  against 
the  ground-rent  of  422.,  payable  upon  this  and  other  property. 
Attached  to  tlie  conditions  of  sale,  was  a  notice  that  the  lease 
would  be  produced  at  the  place  of  sale,  and  also  at  the  vendor's 
solicitor's  office.  The  abstract  commenced  with  a  lease  of  1801, 
reciting  a  lease  of  1778,  from  which  the  title  to  the  former  was 
derived,  and  no  intermediate  title  was  shown  to  the  premises 
between  the  lease  of  1778  and  that  of  May,  1801 ;  and  the  question 
was,  whether  the  term  "  ground  landlord  "  meant  the  title  of  the 
owner  of  the  fee,  subject  to  the  lease  of  1778,  which  would  leave 
all  the  dealings  with  the  lease  of  1778  to  be  laid  open  in  the 
absti'act,  or,  whether  by  the  term  "  ground  landlord,"  was  properly 
to  be  understood  the  leaseholder  of  1778  who  had  granted  the  lease 
of  1801,  which  would  exclude  the  purchaser  from  looking  into  the 
title  for  the  intermediate  time  between  1778  and  1801.  The  Master 
by  his  report  approved  of  the  title. 

Wigram  and  Oirdlestonef  for  the  purchaser : 

[  •1079  ]  The  ground  *landlord,  properly  so  called,  is  the  owner  of  the 
freehold,  which  is  the  landlord  who  granted  the  original  lease. 
They  contend,  on  the  other  side,  that  we  have  no  right  to  see  what 
has  been  done  with  the  original  lease — they  do  not  show  how  the 
lessor  of  1801  was  entitled  to  the  lease  of  1778.  If  it  does  not 
mean  the  ground  landlord,  it  is  a  catching  definition :  Southby 
V.  Hutt  (i).  The  4{.  108.  is  an  apportionment  of  42/.  to  indenmify 
the  lessee,  against  which  he  has  only  a  personal  covenant.  *  ♦• 
The  lessee  made  his  will,  and  bequeathed  the  property  to  trustees, 
upon  trust  to  sell  and  pay  legacies  and  debts ;  and  we  can  only 
avail  ourselves  of  the  vendor's  indemnity  by  filing  a  bill  in  this 
Court  against  the  trustees,  to  lend  us  their  names  to  sue.  They 
must  show  that  they  have  fairly  put  the  property  before  the 
purchaser :   Flack  v.  Booth  (2),  Shepherd  v.  Keatley  (8). 

Lloyd,  contrd : 
The  objections  are  not,  that  they  should  be  relieved  from  their 

(1)  45  E.  E.  26  (2  My.  &  Or.  207).  (3)  40  E.  E,  604  (1  Cr.  M.  &  B.  117 ; 

(2)  1  Bing,  370.  4  Tyr.  671). 
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contract,  but  that  the  Master  has  found  the  title  sufficient.    The       adahs 
ground  landlord  means  the  person  granting  the  lease.     The  lessor     lambert. 
need  not  be  the  freeholder.     The  parties  had  specific  notice  of  all 
the  facts  in  the  absence  of  which  an  ambiguity  might  exist :  HaU 
V.  Stnith  (i),  Walter  v.  Maunde  (2). 

The  Lord  Chancellor  overruled  the  exceptions,  but  gave  the 
purchaser  leave  to  move  to  be  discharged  from  the  purchase. 

Wigram  moved.  Dec,  6. 

Lhydy  contrd. 

The  Lord  Chancellor: 

Nothing  can  be  more  necessary  in  cases  of  this  kind  than 
accurate  representations  of  the  property  to  be  sold.  But  it  is  im- 
possible for  any  person  to  look  upon  these  conditions  of  sale,  upon 
going  into  an  auction-room,  and  suppose  he  was  going  to  buy  what, 
if  he  were  to  bid  for  this  lot,  he  would  in  reality  be  buying.  Lot  2 
is  described,  "to  be  held  upon  lease  for  a  term  of  sixty-nine 
years  wanting  ten  days,  from  the  29th  September,  1801,  subject  to 
a  ground  rent  of  42.  10«.  clear  of  taxes ;  the  lessee  to  insure  the 
premises  at  not  less  than  8002. ;  "  and  the  third  condition  of  sale 
is,  "  that  the  vendors,  at  their  own  expense,  shall  within  fourteen 
days  deliver  to  the  purchaser  an  abstract  of  the  title  to  the  same, 
showing  a  lease  of  the  leasehold  premises  for  the  term  and  at  the 
rent  mentioned  in  the  particulars,  and  the  assignments  thereof ; 
the  purchaser  not  to  look  into  the  title  of  the  ground  landlord,  nor 
to  require  any  other  indemnity  beyond  that  possessed  by  the 
vendor  against  the  ground  rent  of  421. ,  payable  out  of  this  and 
other  property."  From  this,  would  not  any  body  suppose  he  was 
going  to  purchase  some  lease  granted  by  the  owner  of  the  freehold, 
and  he  was  not  to  look  into  the  ground  landlord's  title.  What 
title  ?  Why,  that  of  the  grantor  of  a  lease  out  of  the  freehold — 
instead  of  which,  what  is  meant  is  the  title  of  a  lessee  who  has 
made  an  underlease.  It  is  said,  notice  was  attached  to  the  con- 
ditions of  sale,  that  the  lease  of  Lot  2  would  be  produced  at  the 
place  of  sale,  and  also  would  be  produced  at  the  vendor's  solicitors. 
They  do  not  attempt  to  make  out  that  the  purchaser  knew  the  title, 
but  that  "  I,  the  vendor,  knew  the  meaning  of  the  conditions  ;  and 

(1)  9  E.  R  313  (14  Vea.  426).  (2)  21  B,  E.  141  (1  Jac  &  W.  181). 
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Adams  you  would  have  made  out  the  representations  if  you  had  been 
Lambert,  sharp  enough,  and  therefore  I  shall  force  you  to  purchase  under 
my  representations."  Hall  v.  Smith,  has  nothing  to  do  with  it ; 
but  [is]  quite  consistent  with  it.  There  is  no  general  rule.  Sir  Wm. 
Grant,  in  that  case,  had  the  purchaser  bound,  because  there  was 
no  discrepancy  between  the  description  and  the  body  of  the  lease. 
The  judgment  assumes,  that  if  8ir  Wm.  Grant  had  found  the 
interests  of  the  parties  different  from  the  lease,  he  would  have 
considered  it  an  objection.  It  is  said  the  purchaser  had  notice  at 
the  time  the  abstract  was  delivered — ^he  had — and  his  difficulty 
was  to  get  rid  of  that  objection  on  the  face  of  the  title.  In  the 
cases  cited,  the  parties  had  treated.  I  have  no  difficulty  in  dis- 
charging the  purchaser.  The  only  difficulty  is  with  respect  to  the 
costs  of  investigating  the  title.  The  purchaser  must  have  them  up 
to  the  costs  of  delivering  the  abstract,  and  of  this  motion.  The 
purchaser  was  wrong  in  his  proceedings  from  the  time  of  the 
abstract ;  the  vendor  was  wrong  throughout. 


1839. 
May  31. 


GRAFFTY  (or  GRAFFTEY)  v.  HUMPAGE. 

(3  Jur.  622—624.) 
[The  defendant  appealed  from  the  decision  reported  ante,  p.  284. 


Chancery, 
Lord 

CoTTKNHAM,  The  LoRD  CHANCELLOR  gavo  judgment  as  follows :] 

L.C 


[  624  ]       The  Lord  Chancellor  : 

I  am  clearly  of  opinion  that  the  decision  of  the  Master  of  the 
Bolls  is  right.  The  situation  of  the  property  was  as  it  was  settled 
at  the  time  of  the  marriage.  It  was  the  wife's  remote  contingency, 
the  capital  having  become  hers  by  virtue  of  the  last  gift.  It  fell 
back^  to  her  on  the  contingency  of  that  party  not  coming  into  esse 
who  would  take  the  property  from  her.  It  is  an  interest  which 
exists  in  the  settlor.  At  the  marriage  there  was  that  possibility 
upon  which  she  would  become  entitled  in  case  of  there  being  no 
children.  She  had  other  property  in  possession,  and  the  question 
is,  whether  she  meant  to  exclude  or  include  this  ?  And  I  think 
there  is  conclusive  evidence  that  they  meant  to  include  it  in  the 
settlement.  The  parties  contemplated  dealing  with  the  present 
and  future  fortune.  They  declare  the  trust  of  the  present,  and 
then  there  is  the  covenant  to  settle  the  future  fortune ;  and  it  would 
be  difficult  to  avoid  including  it  in  either  one  or  the  other.     It  was 
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part  of  her  fortune  present  or  future,  though  it  might  be  con- 
sidered of  little  value  at  the  time  of  the  settlement,  but  would 
become  of  more  value  as  chances  of  having  children  became  more 
remote.  The  words  are,  "In  case  she,  or  her  husband  in  her 
right,  should,  at  any  time  or  times  thereafter  during  the  said 
coverture,  succeed  to  the  possession  of,  or  acquire  any  property, 
estate,  or  effects,  whether  real  or  personal,  and  whether  by  devise, 
bequest,  descent,  or  otherwise  howsoever."  I  wish  to  know  whether 
it  would  not  be  considered  as  acquiring  property  upon  its  falling 
in  upon  any  person  by  the  death  of  all  the  intermediate  tenants 
for  life  without  children.  It  was  no  new  estate  in  law,  but  property 
or  beneficial  interest  which  she  acquired  by  the  passing  of  time. 
The  covenant  was  meant  to  apply  to  any  property  which  she  should 
in  any  way  acquire  "  by  devise,  descent,  or  otherwise  howsoever." 
Any  property  he  may  acquire  by  her  he  shall  execute  a  deed  to 
settle  it  in  a  particular  way.  Is  there  any  property  to  which  it 
would  not  apply  ?  It  cannot  be  said  that  it  makes  any  difference 
that  he  acquires  it  in  her  right  as  administrator  and  not  as 
husband.  Otherwise  it  would  be  that  what  was  as  valuable 
property  in  her  as  he  could  take  by  conveyance  should  not  be 
affected  by  the  covenant. 

Appeal  dismissed,  with  costs. 


Graffty 

tr. 
HUMPAOB. 


BTINBURY  V.  BUNBUEY. 

(3  JuriBt,  644—649.) 

[The  defendant  appealed  from  the  decision  reported  ante,  pp.  373,         Lord'^ 
388.     The  Lord  Chancellor  aflSrmed  the  decision  of  the  Master   Cottenham, 
OF  the  Bolls,  giving  judgment  as  follows :] 


1639. 
Jfinfi  19. 


L.C. 


The  Lord  Chancellor: 

I  am  not  at  all  surprised  at  this  case  being  brought  here;  it 
certainly  is  one  of  very  great  diflSculty,  and  a  considerable  degree 
of  novelty  ;  and  I  am  not  at  all  surprised  at  the  doubt  *the  Master 
OF  the  Bolls  had  as  to  the  order  he  should  pronounce ;  but  I  am 
quite  satisfied  now,  in  the  present  state  of  the  case,  that  the  order 
which  the  Master  of  the  Rolls  pronounced  is  the  right  order  to 
be  pronounced.  There  is  no  doubt  whatever  of  the  jurisdiction  of 
this  Court  acting  upon  the  person  to  prevent  the  party  proceeding 
in  a  foreign  Court.      It  is  not  disputed,  nor  can  it  be;   it  is 
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BuNBUEY  constantly  done  ;  not  interfering  with  the  foreign  Court  any  more 
BuNBURT.  than  this  Court  interferes  with  the  Court  of  Queen's  Bench,  but 
acting  upon  the  persons,  and  prohibiting  them  from  doing  that 
which,  under  the  circumstances,  the  Court  thinks  they  ought  not 
to  do.  It  is  equally  certain  that  the  law  of  the  country  where  the 
land  is  situate  is  the  law  which  is  to  determine  the  rights  of  the 
parties  claiming  the  succession  to  the  land ;  but  that  is  not  the 
question  in  discussion  between  these  parties.  The  question  here  is 
of  a  totally  different  character ;  and  that  doctrine  has  never  been 
extended,  nor  can  it  be  extended,  to  cases  where  parties  have,  or 
are  alleged  to  have,  created  an  interest  as  between  themselves, 
which  supersedes  the  law  of  the  land,  and  creates  a  law  for  them- 
selves. The  short  state  of  the  case  being,  that  the  father  of  these 
two  families  having  married  his  first  wife  and  had  children  by  her, 
obtained  real  property  in  Demerara:  having  made  a  settlement  on 
that  wife,  the  first  question  which  arises  is,  what  is  the  effect  of 
that  settlement  ?  it  being  admitted  that,  by  the  law  of  Demerara, 
by  the  Dutch  law,  though  the  law  of  the  community  of  goods 
prevails,  the  parties  may,  by  contract  and  settlement,  preclude 
themselves  from  being  bound  by  that  law,  and  therefore  exempt 
the  property  from  a  succession  according  to  that  law.  The  first 
wife  having  died  leaving  children,  the  father,  after  a  certain  time, 
marries  again,  and  has  a  second  family,  and  he  takes  on  himself  to 
deal  with  the  property  which  he  had  in  community  with  his  first 
wife  as  his  own,  making  it  the  subject  of  settlement  on  the  second 
family,  and  the  subject  of  disposition  by  his  will ;  and  the  object 
of  this  bill  is  to  have  the  property  administered  according  to  the 
disposition  made  by  the  father,  either  under  the  settlement  on  the 
second  marriage  or  under  the  will.  The  children  of  the  first 
marriage  meet  that  claim  by  saying,  ''  The  author  of  this  instru- 
ment had  no  right  so  to  deal  with  a  portion,  at  least,  of  that 
property,  because  this  property  was  subject  to  the  law  of  Holland, 
and  by  the  law  of  Holland  our  mother  was  entitled,  and  we,  who 
are  her  children  claiming  in  her  right,  had  a  right  to  the  division 
of  the  property  according  to  the  principles  applicable  to  the  law 
of  community ;  and  therefore,  though  the  father  exercised,  or 
attempted  to  exercise,  a  power  over  the  property,  he  had  no  right 
so  to  do ;  and  we  therefore  have  a  right  to  succeed  in  obtaining 
possession,  and  to  have  the  enjoyment  of  that  portion  of  the 
property  which,  according  to  the  law  of  community,  belonged  to 
us."     The  first  question  raised  is,  is  that  to  be  decided  according 
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to  the  law  of  Holland,  or  have  the  parties  by  contract  precluded     bunbury 
themselves  from  saying  that  that  property  is  affected  by  that  law  ?     bunb'uby. 
It  comes  at  once  to  the  case  on  which  no  one  entertains  any  doubt, 
that,  if  parties  contract  for  land  in  Demerara,  this  Court  will 
exercise  jurisdiction,  and  decide  the  rights  of  the  parties,  not 
according  to  what  the  law  of  Demerara  would  be,  independently 
of  contract,  but  what  the  law  is  which  the  parties  have  made  for 
themselves  by  the  contract  they  have  entered  into  between  them- 
selves.   It  comes  to  the  case  which  I  suggested  to  the  counsel  in 
the  argument,  that  if  this  was  a  case  of  partnership  to  be  regulated 
by  contract,  the  law  where  the  land  was  situate  would  be  a  matter 
quite  immaterial,  except  that  it  might  create  great  difficulty  (as  in 
one  of  the  cases  cited)  in  carrying  the  contract  of  the  parties  into 
effect ;  but  still  the  rights  of  the  parties,  as  far  as  they  could  be 
carried  into  effect,  would  be  carried  into  effect  according  to  that 
which  they  themselves  have  arranged  as  between  themselves.    The 
rights  of   the  parties,  therefore,  depend  not  on  the  law  of  the 
country.     On  that  I  apprehend  there  could  be  no  doubt  if   the 
question  of   the  settlement  was  out  of  dispute:    at  any  rate,  it 
cannot  arise  till  that  preliminary  question  is  disposed  of.     Have 
the  parties  or  not  made  a  law  for  themselves  ?  is  the  first  question. 
Certainly  this  Court  is  as  competent,  wherever  the  parties  are 
situate,  to  decide  on  a  question  of  that  sort  as  the  Demerara  Court 
can  be;   but  there  is  another  circumstance  in  this  case.     It  is 
admitted  as  to  another  question, — this  Court  must  come  to  an 
adjudication    as    to    personal  property,  because,   as  far  as  the 
personal  property  is  concerned,  it  is  not  in  dispute  this  Court  must 
administer  it;    and,  therefore,  in  order  to  enable  the  Court  to 
administer  it,  it  must  adjudicate  on  that  very  question  which  will 
decide  the  point  as  to  whether  the  law  of  community  is  to  prevail 
or  not.     So  that  there  is  a  cause  pending  in  this  Court  on  which 
this  Court  must  adjudicate  on  the  question  of   foreign  law,  that 
is,  adjudicate  on  the  question  of  the  settlement,  on  the  adjudication 
of  which  the  question  of  foreign  law  will  depend,  to  the  extent  at 
least  of  part  of  the  property  which  is  to  be  administered.    Nothing 
can  be  more  inconvenient,  when  this  Court  is  in  a  situation  to 
make  it  absolutely  necessary  to  adjudicate  on  a  principle,  not  to  be 
able  to  adjudicate  on  the  whole  principle.     But  suppose  the  Court 
proceeds  so  far,  and  finds  the  law  of  community  does  apply  to  this 
case,  and  that  the  parties  have  not  made  a  law  for  themselves  and 
taken  this  property  out  of  the  principles  of  the  law  of  community ; 
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Bun  BURT     then  the  Court  must,  as  far  as  the  personalty  is  concerned  at  least, 
BuNBURT.     make  those  inquiries  and  direct  those  accounts  to  be  taken  which 
are  necessary  in  order  to  ascertain  what  the  estate  in  community 
was.     Why,  part  of    the  estate  in  community  is  the  land  in 
Demerara ;  other  part  in  community  is  properly  to  be  administered 
in  this  Court,  and  admitted  to  be  administered  in  this  Court.     I 
think  it  would  be  a  great  inconvenience,  almost  an  impossibility, 
and  contrary  to  all  the  principles  where  accounts  and  inquiries 
affect  a  mass  of  property,  to  confine  it  to  a  particular  description 
of   property,  and  in  which  the  Court  cannot  do  justice  without 
having  the  whole  under  its  jurisdiction.    For  these  reasons,  though 
there  is  a  good  deal  of  novelty  in  the  position  of  the  question  and 
the  rights  of  the  parties,  I  think  the  order  of  the  Master  of  the 
Bolls,  as  pronounced,  is  not  opposed  by  any  principle  of  law  or 
any  principle  of  equity;   it  is   not  interfering  with  any  foreign 
jurisdiction;   it  is  only  taking  to  itself   the  adjudication  of   the 
whole  subject-matter,  part  of   which  is  admitted  to  be  necessarily 
within  its  jurisdiction.    It  is  true,  if  permitting  these  proceedings 
to  go  on  in  demurrer  would  enable  this  Court  more  satisfactorily  to 
dispose  of  the  question  between  the  parties,  it  would  be  my  duty 
so  to  do  ;  and  there  might  be  good  reason  for  doing  that  which  was 
done  in  Lord  Minio's  case  (i),  viz.  permitting  the  proceedings  to  go 
on  to  an  adjudication  in  the  Court  of  Session,  in  order  to  ascertain 
what  the  Scotch  law  was.     In  one  view  of  this  case,  there  is  no 
necessity  for  that.    If  it  is  found  that  the  settlement  does  preclude 
the  law  of  community,  there  is  no  necessity  for  inquiring  what  the 
law  of  Holland  would  be  as  to  the  law  of  community ;  but  I  do  not 
find  the  proceedings  at  Demerara  are  at  all  calculated  to  bind  the 
rights  of   these  parties.    As  I  understand  from  what  Mr.  Turner 
read,  it  is  a  proceeding  by  which  the  children  of  the  first  marriage 
are  claiming  possession  of  land  against,  not  the  children  of  the 
second  marriage  with  whom  this  contest  is,  but  against  those  who 
are,  under  the  instrument  executed  by  the  father,  in  the  possession 
of  that  estate.    I  have  no  means  of  knowing,  nor  can  I  trust  the 
interest  of  the  children  of  the  second  marriage  to  such  defence  as 
those  parties  might  think  proper  to  make ;  and  whatever,  therefore, 
is  the  adjudication  of  the  Court  of  Demerara  between  those  parties, 
[  ^649  ]      it  is  not  ^possible  to  preclude  the  question  which  the  children  of 
the  second  marriage  may  think  proper  to  raise  against  the  children 
of  the  first  marriage.     I  think  it  would  be,  and  that  is  the  ground 

(1)  6  Madd.  16. 
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on  which  Sir  J.  Leach  proceeds  in  Bushln/  v.  Munday  (i) ,  that  it  would  Bunbury 
be  exceedingly  inconvenient  to  adopt  a  course  which  might  lead  bunburt. 
to  a  different  adjudication  on  the  same  question  between  tribunals 
which  have  no  control  one  over  the  other.  So  that  if  this  Court 
were  to  proceed  and  adjudicate  on  the  question  which  will  be  the 
primary  question  to  be  decided,  and  decide  that  this  settlement 
precludes  the  law  of  community  from  applying,  and  so  distribute 
the  property  which  it  has  under  its  jurisdiction  according  to  the 
instrument  executed  by  the  father,  and  the  Court  of  Demerara 
should  adjudicate  precisely  the  reverse  with  regard  to  the  land,  and 
the  one  goes  to  the  House  of  Lords,  and  the  other  to  the  Privy 
Council,  adverse  decisions  may  take  place  upon  the  very  same 
question — one  applicable  to  one  part  of  the  property,  and  the  other 
to  the  other.  Sir  J.  Lbaoh  saw  the  inconvenience  of  that,  and 
thought  the  jurisdiction  of  the  Court  of  Session  is  quite  as  inde- 
pendent of  this  Court  as  the  Court  of  Demerara  can  be.  He  said  : 
I  will  not  permit  these  parties  to  go  on  in  the  Court  of  Session ; 
and  one  reason  is,  because,  as  the  matter  must  ultimately  be 
disposed  of  here,  and  as  this  Court  has  possession  of  the  subject- 
matter  by  having  the  party  here  against  whom  the  allegation  is 
made,  he  ought  not  to  be  permitted  to  use  the  instrmnent  which  he 
has  obtained.  If  I  permit  the  party  to  proceed  against  the  land  in 
Scotland,  there  may  be  a  decision  by  the  Court  of  Session  one  way 
and  this  Court  another  way,  which  will  be  extremely  inconvenient. 
In  this  case,  undoubtedly,  that  inconvenience  ought  not  to  prevail, 
provided  the  party  was  in  a  situation  in  which  he  had  a  right  to 
say,  "  The  law  of  Demerara  is  to  prevail,  and  I  have  a  right  to 
assert  my  title  according  to  the  law  of  Demerara."  But  when  I 
find  it  does  not  turn  on  the  Dutch  law,  in  the  first  instance  at  least, 
though  it  may  ultimately  turn  on  the  Dutch  law,  but  it  turns  on  a 
preliminary  question  which  this  Court  is  not  only  as  competent 
as  the  Court  of  Demerara  to  decide  upon,  but,  according  to  the 
position  of  the  parties,  much  more  competent,  inasmuch  as  it  has 
all  the  parties  here,  I  think,  as  a  matter  of  discretion,  it  would  be 
exceedingly  inconvenient  and  improper  to  allow  the  proceedings  to 
go  on,  involving  the  same  question,  with  the  chance  of  their 
coming  to  opposite  conclusions.  For  these  reasons,  in  the  present 
state  of  the  case, — it  may  be  hereafter  extremely  proper  to  permit 
proceedings  to  go  on  in  Demerara,  but  in  the  present  state  of 
the  case, — with  this  preliminary  question  existing  between  these 
(1)  21  E.B.  294  (5  Madd.  297). 
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BuNBURY  parties,  which  this  Court  is  perfectly  competent  to  decide,  and 
BuNBURY.  which,  if  decided  one  way,  will  prevent  the  necessity  of  any  further 
litigation  any  where,  I  am  of  opinion,  the  order  of  the  Mastbb  of 
THE  Rolls  is  the  right  order  to  pronounce.  I  should  be  very  glad 
if  it  were  possible  to  guard  against  what  Mr.  Turner  has  anticipated 
as  a  possible  result,  viz.  that  the  adjudication  in  favour  of  his 
clients  should  leave  them  without  the  means  of  having  the  benefit 
of  such  a  decision.  No  doubt,  the  undertaking  on  the  part  of  the 
plaintiffs  was  not  exactly  what  it  was  intended  to  be ;  and  if  the 
children  were  litigant  parties  in  the  proceedings  in  Demerara,  a 
different  arrangement  might  be  made;  but  they  are  not  so;  the 
children  of  the  second  marriage  are  not  parties  to  the  proceedings 
at  all ;  and  that  also  adds  to  the  difficulty  of  carrying  into  effect 
the  reservation  which  the  Master  of  the  Rolls  has  made;  they 
not  being  parties  to  that,  I  do  not  know  how  they  are  to  be  affected 
by  any  proceedings  there.  The  Court  will,  undoubtedly,  have  the 
power  to  compel  them  to  submit  to  any  order  which  this  Court 
might  impose  on  them  to  consent  to  any  proceedings  in  Demerara, 
but  they  are  not  parties  to  the  proceedings  now :  and  I  am  afraid 
that  reservation  will  not  be  operative ;  at  the  same  time,  I  am  not 
aware  that  I  could  introduce  anything  for  their  better  protection. 
Not  seeing  any  way  to  give  them  the  means  of  enforcing  their 
rights  in  Demerara,  if  it  should  turn  out  they  are  ultimately 
entitled  to  those  rights,  I  do  not  see  I  can  adopt  any  other  course 
than  to  affirm  the  order  of  the  Master  of  the  Rolls.  The  costs 
will  be  the  costs  in  the  cause.  I  think  it  a  legitimate  subject  to 
have  re-discussed,  there  being  a  great  deal  of  novelty  and  difficulty 
in  it. 
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V.  Vance 462 

4.  Husband's  liability  for  necessaries — Wife  livings  apart  from 

husband  and  in  receipt  of  allowance  from  him — Notice  to  tradesmen. 
Mizen  v.  Pick 694 

INFANT— 1.  Guardianship — ^Marriage  of  female  guardian — New 
reference  to  Kaster  to  appoint  guardian— Old  guardian  at  liberty  to 
propose  herself.    In  re  Qcmall .383 

2.  Conviction  of  fiEither  for  felony — Habeas  corpus  in  order  to 

give  custody  to  mother.    Ex  parte  Bailey .727 

3.  Maintenance — Increase   of  allowance — ^Parents   in    destitute 

circumstances.    Allen  y.  Cosier .346 

-  4.  What  are  necessaries.     Hart  v.  Praier         .        .         .746 

6.  Next  friend — Improper  proceedings  instituted  on  behalf  of 

infants — Dismissal  with  costs  against  next  friend.     Fox  v.  Suiverkrop 

460 

6.   Practice  —  Evidence  —  Infant    defendant  —  Evidence     in 

support  of  facts  otherwise  not  in  issue — Necessity  of  stating  facts  in 
answer  —  Plaintiff  must  prove  whole  case  against  infant.  Hol(Un  y. 
Heam 397 

And  Bee  Executor  and  Administrator,  1,  7. 

INJUNCTION — 1.  Application  by  defendant  for  injunction  against^ 
co-defendant.    Edgecumbe  v.  Carpenter    ...... 

„    -,  .     .  ,.        '"     -      .        «       ^^irtration— Account 

2.   To  restrain  proceedings  ^  foreign  rj^^  p^j^  ^^^  mainten- 

^*^*-  ^*a  estate.     Gotham  y.  West    389 

^n(faee  Action;  Copyright.  iitors— Liability  f>^  '^^ 

^t,  sent  in  ''' 

INNKEEPEB— Lien— Whether  enti  ^  ^f--  ^etain  guest  or  take  off 
his  clothes  to  secure  payment  of  bill.    Hunool/Y,  Al/ord    .        .        .    593 

INSUBANCE  (LIPE)—]KiBrepresentation— Policy  effected  by  husband 
on  his  wife's  life— Declaration  by  husband  as  to  state  of  wife's  health— 
Knowledge  of  husband— Agency — ^Wife's  answers  to  questions—^^  Usual 
medical  attendant"    Huchman  y.  Femie 698 

IN8X7KANOE  (HAKINB)  — 1.  Action  by  assured  against  wrong- 
doer—^Wrong-doer  cannot  avail  himself  of  damages  recovered  by 
assured  against  underwriter.    Jones  y.  Whyte 775 

2.  Deviation — Liberty  to    act    as    tender — Limit   of  voyage — 

Beasonable  time.    HamiUon  y.  Sheddon 507 
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^e?lig«uegfiii{  iKTEBEST—lKiBcalculation— Claim  made  by  vendor  after  execution 

of  release.     See  Release,  1. 
.,  .  And  see  Kortgage.  4. 

^  otupm^i    INTEBPLSADEB.     See  Sheriff. 

mt-Msi*  JT^STICES— Distress  for  rent—Fraudulent  removal  of  groods— Dispute 
cTofailr^  *•  to  title  to  premises— Jurisdiction  of  justices— Warrant  of  commit- 
J     ^'•ment— Defect  in  form  of.     Coster  y.  Wihon 662 

liANDLOBD  AND  TENANT— 1.  Agreement  for  lease— Title— Out- 
nd  i&  joc^  I  standing  equitable  interest— Lessee's  right  to  release  by  person  having 
compktioi  equitable  interest.    Beeves  v.  Oill 386 

2.  Agreement  by  tenant  to  pay  all  taxes  and  outgoings— Extra- 

/iVzii^ffr.  ordinary  assessment  for  sewers — Deduction    from    rent   allowed   by 

ice  to  tnk  mistake— Subsequent  claim  by  landlord  for  amount  allowed.     Waller  t. 

Andrews 610 

3.  Breach  of  covenant — Liability  of  equitable  assignee  at  suit 

gnardk-l  of  lessee  after  expiration  of  term — Lessee  no  party  to  contract  for 

ARttliosi  equitable  assignment.     Close  y,  Wilber/orce 300 

4.  Distress  for  rent — Fraudulent  removal  of  goods— Dispute  as 

,}{fg  k^  to  title  to  premises— Bent  paid  to  one  claimant— Jurisdiction  of  justices. 
.    .     Coster  V.  Wilson 662 

^  jggiz      5.  Fixtures — Lessees  cannot  maintain  trover  for,  even  during 

his  term.    Mackintosh  y.  Trotter 565 

6.  Notice  to  quit— Notice  given  by  tenant  in  error  as  to  terms 

of  tenancy — ^Acceptance  by  landlord— S^ectment.     Doe  d.  Murrdl  y. 

nbei*^    MHward 621 

r.  >■'*  '' 

LIBEL.    See  Defamation,  1—3. 

^^:        LIMITATION.    .See  Will,  9. 

LIMITATIONS  (STATUTE  OF)  —  1.  Acknowledgment  in  bar  — 
<'  Daily  expectation  of  being  able  to  give  a  satisfactory  reply  to  your 
application."    Morrell  v.  Frith 659 

2. Part  payment — Bill  of  exchange— Operates  as  part  pay- 

agt^       '  •'♦to  defeat  statute  only  from  delivery.    Irving  y.  Veitch     .        .511 
"^^■^  ^* 

.^      description  oi  tru-;r-   Promissory  ~ote  —  Payment  by  instalments  — 

*v[^  '  last  unpaid  instalment.     Irving  w.  Veitch ,    511 

GAMING— Money  lent   for 
'  lA*^J'i*KinnellY.  Bohinson    .         >f  alderman.     5ee  Custom. 

MALICIOUS    PBOba.-     q^i^       ,-  Arrest    on   suspicion  —  Complaint 

^^       before  magistrate — Arrest  v  .  .^*  magistrate's  warrant — Case  one  in 

r5.^i       which  magistrate    had  no    authority  —  Complainant    accompanying 

constable    and   poinl^g  out  person   to  be  arrested  —  Evidence  of 

jid        participation  in  arrest.     West  y.  Smallwood 666 

^  MANDAMUS.  '^BSTbpyhold. 

KASTER  AND  SEBVANT— Injury  to  servant — Driver  of  van- 
Common  employment— Condition  of  van — Whether  implied  warranty 
of  condition  by  master.    Priestley  y.  Fowler 495 

BCINES  AND  MINEBALS  —  House  built  on  excavated  land— 
JLc^oining  owner  working  mines  near  boundary— Subsidence — Right 
to  support.    Partridge  y.  Scott 578 
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MI8SEPBESENTATI0N.    Ste  Fraud. 

KOBT0AOE— 1.  Foreclosure  suit^-ProTisional  assignee  of  insolven 
mortgagor — Payment  of  costs  by  plaintiff— AnLOunt  to  be  added  t 
security.    Boawell  v.  Tucker .41 

2.  Parties  —  Mortgage  to  several  persons  jointly  —  Join 

account  clause  —  Personal   representatives   of  deceased    mortgagee 
Vickera  v.  C</weU •*» 

3.  Foreclosure  against  Crown — Death  of  mortgagor  witbou 

beirs  and  baving  equitable  estate  only — Sale  of  property— Dismissal  o 
bill  as  against  Attorney-General.      Preacott  y.  Tyler  .        .         .  .77 

4.  Pajrment  of  interest— Undertaking  not  to  call  in  principal  i 

interest  punctually  paid— Interest  in  arrear  for  few  days— Belief— Tiin< 
of  essence  of  contract.     Hicks  v.  Gardner 74: 

6.  Priority — Notice.     See  Notice. 

6.  West  India   estate — Beceiver — ^Bigbt  of  receiver  to  product 

of  crops  shipped  to  mortgagor's  consignee  before  receiver's  appoint 
ment.     Codriiigton  y.  Jvhnatone *      ,        .        .         .    43( 

NEGLIGENCE— 1.  Bailway  company — ^Accident  to  train — Contribu- 
tory negligence — Exercise  of  ordinary  care — Pleading.  Bridge  v.  Grati'\ 
Junciu/ii  Railway  Co .     d9( 

2.  Trustees  appointed  under  statute  for  public  purposes — ^Boad 

trustees — Liability  for  ix^ury  caused  by  negligence  of  servants.    Duncan 
v.  Fifidlater 2oo 

And  see  TKABtex  and  Servant;    Mines  and  Minerals;    Solicitor  and 
CUent,  7,  8 

NOTICE — Several  transactions  closed  by  absolute  conveyance  oi 
property  —  Subsequent  mortgage  —  Employment  by  mortgagee  oi 
solicitor  who  acted  as  such  in  earlier  transactions — Whether  fixing 
mortgagee  with  imputed  notice  of  those  transactions.  Edgecumhe  l^ 
Stranger 737 

OUTLAWRY.    See  Criminal  Law,  2. 

PARTNEBSHIP— Partner  in  solicitor's  firm  not  liable  by  articles  for 
losses  by  firm — Joinder  as  plaintiff  in  action  for  work  and  labour. 
Bond  v.  Pittard 63S 

PATMENT— Plea  of.    See  Landlord  and  Tenant,  2. 

PEERAGE — 1.  Ancient  barony — Attainder,  effect  of  on  barony  in 
abeyance.      Braye  Peerage,  174 ;  Camay  a  Peerctye,  195  ;  Beaumont  Peerage^  250 

2.  Pedigree  —  Practice  —  Evide*     -a    "^^^o***  of  c^ati^T*-- 

Absence  of  patent— Proof  that  claimant'       ..c/ effected  by  husb^'.^ 
Parliament— Notice  to  co-heirs.    Braye  Peers        frate  of  wi£a!a>**^  1 74 


3.    Irish  peerage — ^Procedure    on  petition — Effect  oi 

Irish  Act  of  Parliament.    Earl  of  Water/ord'a  Claim    .        .        .        .      5o 

4. Practice    and    evidence— Evidence   of  reputation. 

Earl  of  Roacommon^a  Claim 3') 

5.  Irish  peerage— Bight  of  Attorney-General  for  Ireland 

to  attend  on  hearing  of  claims  to  Irish  peerages.      Earl  of  JRoacommon's 
Claim 30 
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^SNALTT — ^Building  agreement — Delay  in  completion — Causes  of 
Lelay  not  under  contractor's  control — Bight  to  deduct  penalty  from 
^^reed  payment  for  work.    Holme  v.  Ouppy 647 

IPEBPETUITY    See  Will,  2. 

IPO  WEB— Execution — Voluntary  settlement — Power  to  appoint  to 
i.a*ziied  members  of  class — *<  Descendants  of  C.  D." — Other  descendants 
»ixl:>sequently  discovered  —  Appointment  to  object  of  power  on  con- 
lltion  of  paying  over  amount  when  received  to  after- discovered 
iescendants.    Lee  y.  Femie 412 

PBACTICE— 1.  Costs— Foreclosure  suit — Costs  of  pro  visional  assignee 
>f  insolvent  mortgagor.     Boswell  v.  Tucker 418 

2.  Suit  for  specific  performance.    Scoones  v.  Morrell        .    351 

3.  Security  for  costs — Petition  for  taxation — Client  resident 

ai'broad— Security  for  costs  of  taxation.     In  re  Passmore,     .        .  295 

*■  4. Misrepresentation  of  place  of  residence — Plaintiff 

Qot  out  of  jurisdiction — Innocent  misrepresentation.     Simpson  y.  Burtoti 

450 

5. Independent  foreign  sovereign — ^Action  to  enforce 

commercial  contract  in  English  Court.    King  of  Greece  y.  Wright      .     725 

6.  Taxation  of  costs  —  Apportionment  —  How  bill  taxed 

where  apportionment  directed.    Heighington  y.  Qrani         .        .        .     348 

7.  Custody  of  documents.    See  Solicitor  and  Client,  1. 

8.  Inspection  of  documents.    See  Discovery. 

9.  New  trial — Bight  to  begin — Manifest  error  by  Judge  at  Nisi 

Prius.     Huckman  v,  Femie 698 

10.  Parties — Partner  not  liable  by  articles  for  losses  of  firm — 

Joinder  as  plaintiff  in  action  for  work  and  labour.    Bond  y.  PiUard  .638 

11.  Pleading — Want  of  parties— Default  of  plaintiff— Amend- 
ment— Discretion  of  Court.     Bierdermann  v.  Seymour  ....     461 

12.  Necessity  of  stating  facts  in  answer.    See  Evidence,  7. 

13.  Statutory   penal   action  —  Plea  of    not  guilty.      Earl 

S^tencer  y.  Swannell 546 

14.  Service  of  writ— Bule  to  set  aside  for  irregtdarity — Appli- 
cation after  prescribed  time.     Child  y.  Marsh 672 

And  see  Carrier ;  Discovery. 

PBOHIBITION — ^Where  want  of  jurisdiction  of  inferior  Court  appears 
on  face  of  process  Court  will  grant  prohibition  after  sentence.  Roberts 
V.  Ilumby    ...  635 

- -ticipation  in  arresv.         Imtom. 
BAILWAT — Shares  in  company,  sale  of.     See  Company. 

BATE— Bate  for  repair  of  wall— Want  of  repair  not  found  by  jury. 
n,  V.  MaUhias 761 

BECBIVEB— Appointment  of— Position  of  parties  after.  Portman  y. 
mi 467 
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BEUSA8E— 1.  Purchase  of  life  policy  —  Release  of  all  claims  U 
principal  and  interest — Mistake  in  calcolatingr  interest — Subaequq 
claim  by  vendor.     Harding  v.  Ambler 39 

2.  Unlimited  in  terms  held  to  apply  only  to  particular  su 

mentioned  in  recitals.     Liudo  v.  Lindo 4t 

BEVENUX— 1.  Iiegacy  duty— Ihity  of  executor  to  deduct  on  pay 
ment  of  legacy.    In  re  Sammon 64 

2.  Claim  by  commissioners  for  duty — Administration 

pending.     In  re  Samman 

3.  Customs  —  Charge    of  smuggling  —  Information  —  Venue 

Trial  in  England — Plan  formed  in  Middlesex — Cargi)  shipped 
foreign  vessel  on  high  seas  and  landed  in  Ireland— Vessel  taken  inttf 
Welsh  port  and  contraband  cargo  there  covered  with  culm  to  avoic 
detection.    AU,'Gen.  v.  Catt 501 

SAIiE  OF  GOODS — 1.  Acceptance — Joint  order  for  several  classes  of 
goods— ^Acceptance  of  one  class,  whether  part  acceptance  of  whole.| 
EUioU  y.  Thomas obA 

2.  Delivery  of  wrong  quantity — Quantity  in  excess  of  order— 

Befusal  to  accept.    Dixon  y.  Fletcher b\'\ 

3.  Delay  in  delivery  —  Loss  by  fall  of  market  —  Parol  repre- 
sentation by  broker  as  to  goods  being  ready  for  shipment.  Ellis  t. 
Thompson 67:^ 

4.  Payment — Oh)ods  to  be  paid  for  in  two  months — Meaning  of 

"  month."     Well  y.  Fairmaner 690 

5.  Goods  sold  and  delivered  on  Sunday —No  offer  to  return  goods 

— Liability  for  price — Sunday  Observance  Act.    Simpson  y.  NichvlU    5b6 

SEaUESTBATION.    i9««  Execution. 

SETTLEMENT  (MAB&IAGB)— Covenant  to  settle  after-acquired 
property— Fund  already  settled  on  wife,  with  remainder  (in  default  to 
appointment)  to  her  executors,  administrators,  and  assigns — Fund  not 
mentioned  in  settlement — ^Death  of  husband  and  wife — Bight  of  wife's 
next  of  kin  to  fund.     Graff ety  y.  Humpage 284,  784 

SETTLEMENT  (VOLUNTAEY)  —  Power  —  Void  appointment  - 
Bectification  of  settlement.    Lee  y.  Femie 412 

SHELLEY'S  CASE,  Bule  in.    8ee  WiU,  8. 

SHEBIFF— 1.  Goods  not  sold  by  late  sheriff  before  leaving  office- 
Distraint  by  new  sheriff  for  amount  of  debt  directed  to  be  levied  as 
costs  consequent  on  delay — Bule  absolute  in  first  instance.  Nowell  v. 
Underwood 714 

2.  Belief  —  Interpleader   Act  —  Sheriff  withdrawing   without 

seizure  on  notice  of  adverse  claim.     Ilolton  y.  Guntrip        .        .        .    542 

SHIP  AND  SHIPPING— 1.  Demurrage  —  Delay  in  loading  —  Time 

msiimed  in  unloading  cargo  to  enable  vessel  to  pass  bar— Custom  of 

ji;^^  t.     Herring  y.  Ward 481 

_     •  2.  Sale  of  ship— Ship  a  total  loss  at  time  of  sale— Breach  of 
to  '.    iiant.     Barr  y.  Gibson 650 

SLANDEB.    See  Defamation,  4,  5. 
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SOXilCITOB  AND  CLIENT— 1.  Costs  — Lien  —  Deposit  of  deeds  by 
liezLt — Delivery  up  of  deeds  on  payment  into  Court — Taxation  of  costs. 
Miffs  V.  Finlay 453^ 

Lien  upon  judgment — ^Arrangement  between  parties 


o  settle  action.     M'Pherson  v,  Alhop 492 

3.  Taxation  of  costs — Client  resident  abroad— Security  for 

{oste.     In  re  Passmore 295 

4. Oeneral  account  —  Koney  in  solicitor's   bands — 

[xL-terest  on  balance  in  solicitor's  bands — Jurisdiction  of  Master  under 
^oxxtmon  order  for  taxation.     Jones  v.  James 367 

Less  tban  one-sixtb  taken  off  on  taxation — Costs  of 


;&3c:ation — Item  known  to  be  improper  inserted  in  bill.     Hohhrness  v. 
fiftrkwartfi 626 

>  6.  Confidential  communication  —  Extent  of  client's    privilege. 

f  r  r&e? Jaw  y.  King .310 

7.  Negligence — Proceedings  taken  on  wrong  section  of  statute 

— Xjiability  of  solicitor  for  damages  and  costs  incurred.     Hart  v.  Frame 

88 

8.  Koney  entrusted  to  solicitor  to  be  advanced  on  mort- 

g^&ge — Money  lent  on  property  of  inadequate  value  and  title  defective. 
fireeii  y.  Dixon 736 

9.  Purchase  of  client's  estate  by  solicitor — Solicitor  a  judgment 


creditor  and  acting  on  bis  own  behalf— Suggestion  that  he  was 
acting  as  agent  for  client — Lapse  of  time — Acquiescence.  Austin  v. 
<*hamhers 1 

10.  Beadmission — Discontinuance  of  practice  for  30  years.    Ejr 


parte  BiUings 715 

11.  Revocation  of  authority  by  client  —  Proceedings    already 

commenced — Steps  in  proceedings  taken  by  solicitor  after  withdrawal 
of  authority — Costs.     Freeman  v.  Fairlie '.     463 

12.  Several   parties    to    action  —  Change  of  solicitor  by 

majority  of  defendants — Bight  to  custody  of  joint  papers.     Janson  v. 
Thitn'son 737 

13.  Witness  —  Personal    liability  of   solicitor  for  expenses  of 

witness  attending  under  «f^6^ne/m.     Bohinsy,  Bridgf  .         .         .         ,531 

A  nd  see  Partnership. 

SPECIFIC  PEBFOBMANCE.    See  Vendor  and  Purchaser. 

SUNDAT  OBSEBVANCE  ACT.     See  Sale  of  Goods,  5. 

TENDEB — To  clerk — Denial  of  authority  by  clerk.     Kiuton  v,  Braith^ 
iraite. 712 

TIMBEB  —  Bight   of  magistrates    to    order    destruction  of   trees 
damaging  highway.     See  Highway,  2. 

TIME— When  of  essence  of  contract.     See  Mortgage,  4. 

TBE8PASS— 1.  Assault— Turning  person  out  of  church — No  pre\    ^* 
request  to  leave.     Ballard  y ,  Bond  ,        .         .         .         .         .  .     <«»* 

R.R. — VOL.   XLIX.  51 
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TRESPASS — 2.  Justification—Flea  of  entry  for  recaption  of  goodM. 
Jatricky,  Colerick 696 

TBXJST  AND  TBUSTEE— 1.  Appointment  of  new  trustees— Big^ht  of 
old  trustees  to  apply  to  Court  for  relief.     Greenwood  y.  Wake/ord       .     455 

2.  Authority  to  trustees  to  charge  for  '^  professional  assistance 

and  loss  of  time  incurred,  sustained,  or  occasioned  ''—One  trustee  a 
surveyor— Bight  to  compensation  for  loss  of  time.     Wiilis  y.  KibUe    -koi 

3.  Breach  of  trust — Concurrence  of  cestui  </mc  tntst — laability  of 

interest  to  indemnify  trustee.    Booth  y.  Booth 3(H 

4.  Deposit  of  money  with  bankers  on    deposit  notes  at 

interest — Failure  of  bankers — Liability  of  trustees  for  loss.  Darke  y. 
MaHyn 43:) 

5.  Marriage  settlement  —  Funds  lent  to  husband  —  Con- 
currence of  cestui  que  trust  in  breach  of  trust — Bight  of  trustee  to  be 
recouped— Suit  by  representatives  of  surviving  trustee.  Green irood  v. 
Wake/ord 45^5 

6.  Costs— Trustee  acting  under  will  of  real  estate  with  con- 

-currence  of  heir-at-law — Will  subsequently  proved  invalid — Bona  fi^frs 
of  trustee — Bight  to  indemnity  out  of  personal  estate.  Edfjecumhe  y. 
Carpenter 329 

7.  Covenant  to  leave  by  will.    «SVe  Covenant,  1. 

And  see  Criminal  Law,  2. 

TBUST  FOB  SALE— Trust  to  ^<  make  sale  and  dispose  of "  testa- 
tor's real  estates — Clear  intention  that  realty  should  be  converted — 
Trust  held  not  to  authorize  mortgage.     Haldenhy  y.  Spofforth  .        .    390 

VENDOB  AND  FUBCHASEB  — 1.  Contract  —  Stipulation  as  to 
payment  of  interest  and  receipt  of  rents  and  profits — Delay  in 
completion,  whether  affecting  stipulation.    Portman  y.  Mill    .        .     467 

2.  False  representations  by  vendor — Conveyance  of  property — 

X<apse  of  time.    See  Fraud  and  Misrepresentation,  2. 

Z,  Sale   by  auction — Catching    conditions  of  sale — Purchaser 

discharged  from  his  purchase.    Adams  y.  Lambert      ....     781 

4.  Title — Agreement  to  demise  premises — Outstanding  equit- 
able interest — Lessee's  right  to  release— Party  having  equitable 
interestjoining  in  demise.    Reeves  y.  Gill 386 

5.  Specific  performance — Costs  of  suit.     Scoones  y.  Marrell 

351 
WAIVEB  AND  ACQUIESCENCE.    See  Arbitration,  7. 

WILL — 1.  Absolute  gift  not  cut  down  by  general  testamentary 
power — ^Ambiguity — Costs.    Ruddock  y.  Poole 759 

2.  Accumulation— Gift  to  class — Grandchildren  attaining  dl — 

Vested  interests  of  grandchildren  attaining  21 — Intermediate  income 
— Income  of  accumulated  fund.    Scott  y.  Scarborough,  Earl  of    .         .317 

3.  Annuity  —  Annuities    given    by   will    and    codicils   held 

cumulative.     Spire  y.  Smith 396 

4,  Mistake— Gift  to  A.  B.  **  and  her  five  daughters  " — One 

daughter  only— Parol  evidence  of  intention.     Selsey  y.  Lake     •        .    316 
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WIIiL — 5.  Bequest  of  residue  in  equal  parts  to  eleven  persons — ^Lapse 
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